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en Book at its firſt Publiſting, which was ſhortly after the Death of King - 
7 Charles the Firſt, had the ill- fortune to be coldly received in the World, by 
"+4 + reaſon of the Circumſtances of thoſe Times; but "after "King Charles the 
Second was poſſeſs'd of the Crown, and endeavoured to advance the Prerogative 
beyond its juſt bounds, the Boot began to be much enquired after, and look'd into 
by many Learned Men who were not willing to eaſily with their Birth Rights, 
ſo that in a ſhort time it became very ſcarce, was ſold at a great rate: This 
occaſion d the private Reprinting of it in the year 1672, which as ſoon as the 
Government perceiv'd they proſecuted both the Publiſher and the Book ſo violently, 
that many hundreds of the Books were ſeized and burnt. That and the want of 
the Book fince, occaſioned the Reprinting of it (without any A/teratrons or Omi 
Fons) in the year 1682, when the Preſs was at li by reaſon of the ceaſing of 
the Act for Printing; but Prerogative then getting above the Law, it met with a new 
| Perſecution, and the Publiſher was indifted for the Reprinting of it; the Paſ- 
ſages in it upon which the Indictment was found, were theſe ; Part II. Page 76. 
Line the 23d, thus, I 4 cafiy grant that Kings have many occaſions and 
| unities to beguile their people; yet can they do nothing as Kings, -but what © 
of Right they ought to do. They may call Parliaments, but neither as often 
er ſeldom as they pleaſe, if the Statute Laws of this Realm might take place. 
And, Part II. Page 148. Line 27, And though Kings may 5 Chief” Com- 
manders, yet they are not the Chief Rulers, The Proſecution went on ſo ri- 
- gorouſly, that the Publiſher, tho beyond the Seas, yet willing to try the 
Cauſe, appeared according to the conſtant practice of the Court of King's-Bench, 
by his Attorney ; but for not being perſonally preſent in the Court, (which was 
then impoſſible he was by the Arbitrary Power of the then Lord Chi Juſtice 
 Fefferys Out-law'd for a M:ſdemeanour, and fo remain'd till this wonderful Revolu- 
tion, by the wiſe Conduct of his Highneſs the Prince of Orange. FC $24 
The Books have been ever ſince with care and charge preſerved, for. the benefit 
of all that are willing to know and maintain their antient Laws and Birth-Reghts. 
It was well known to, and owned by, the late Lord Chief Fuſtice Vaughan, 
- who was one of the Executors of the Great and Learned Mr. Selden, that the 
Ground-work was his, upon which Mr. Bacon raifed this Superſtructure, which. 
| hath been and is ſo well eſteem'd, that it is now again made publick, by 
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IV. B. The Reader is defired to obſerve, That whatever he finds in 
the Text betwixt Brackets [] were Omiſſions in the Folio Edi- 
tion printed in 1682, (which was republiſhed in Jan. 1688-9) 
and are now inſerted from the Quarto Edition of 1649. The 
Notes both in the Side-Margin . and Bottom, which are mark'd 
with the References, 7, or i, were added by a Gentleman of 


the Midale- Temple, and were firſt printed in the Edition of '#739. + ! 
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111 6:9 115 Lat bo us MN 4 44 
zX-,4 Private Debate ond the Rig ht of an Eis King. 
A to the Arbitrary Rule over Enghb Subjedts, as Succeſ- 
ſor to the Mor man ( , (fo called) firſt ocaſioned 
cis Diſcourſe. Herein I bare neceſſatily - fallen upon 
en the Antiquity and Uniformity of the Gouermmem of this 
Wation : which being cleared, may alſo ſerve as an Idea ſotr them 
to confider, who do mind the reflitutioa of this ſhattered Frame of 
Policy. For as in all other Cures, fo in that of a diſtempered Go- 
vernment, the Original Conſtitution of the Body is not lightly to be 
regarded; and the contemplation of the Proportion of the Manners 
of the Nation in a ſmall Model, brings no leſs furtherance to the 
right apprehenſion of the true nature thereof (beſides the delight) 
than the peruſing of a Map doth to the Traveller, after a long and 
tedious travel. 

I propound not this Diſcourſe : as a Pattern drawn up to the life 
of the thing, nor the thing itſelf as a maſterpiece for future Ages: 
for well I know, that Commonwealths in their minority want not 
only perfection of Strength and Beauty, but alſo of Parts and Pro- 
portion; eſpecially ſeeing that their full age attaineth no further 
growth, than to a mixture of divers forms in one. Ambition hath 
done much by Diſcourſe and Action to bring forth Abſolute Menar- 
chy out of the Womb of Notion; but yet, like that of the Philo- 
pher's Stone, the iſſue is but wind, and the end miſery to the under- 

takers: And therefore more than probable it is, that the utmoſt 
ö jon of this Nether- world's 30 Government, confiſts in the | 
holding of a due proportion of ſeveral —— 2 N © one 
Lan | ; 
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VERTISEMENT. . 
che foorets af Mens Hearts, nn 
a neither at r or Crofier, nor aſter 
ive and Trath may moderate in ul. 
und weekly built, yet doth it ad 
your Cenfores, Gentlemen, who” are 
ies, Lawyers and Hiſtorians; any one of whom might have 
e eee ſelf. Had my own credit the 
| | freight, I muſt have expected bike les than wreck and loſs of all; 
By but the main defign of this Voyage being for diſcovery of the true 
5 mnmutute of this Government to common view, I {hall ever account your 
* juſt Cenſures and Contradictions (eſpecially publiſhed with cheir 
to be my moſt happy return, and as a Crown: to this Work.; 
| And that my labour hath its full veward, if others, taking advantage 
. * by my imperfection ſhall beumify England with a more perſe® and 
lively Character. » JI 3.90 O11. TER 2 19995 Neid dae rend 
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c to the World by Hiſtorians, wo for the moſt part read Men, 


and wear their Pens in decypbering their Perſons and Conditions : 
Some of whom, having met with ingenious Writers, ſurvive themſelves, 


poſſibly more famous after death than before. Others, after a miſera- 
ble Life waſted, are yet more miſerable in being little better than Ta- 
Bles to ſet forth the Painters N. orkmanſbip, and to let the World know, 
that their Hifforians are more witty, than they, of whom they wrote, 
were either wiſe or good. And thus Hiſtory, that ſhow 
of Truth and Time, becomes little better than à Parable, or rather 


than a Nonſenſe in a fair INE] whoſe beſt commendation is, that 


it is well written. 
Doubtleſs, Hiſtories of Perſons, or Le of Men, Jone 1 3 
lency in Amt for imitation and continuance of Fame, as a reward of 
 Fertue : yet will not the coacervation of theſe together declare the na- 
ture of a Commonwealth better, than the beauty of a Body diſmembred 
is revived, by zbruſting together the Members which cannot be without 
deformity. Mor will it be denied, but many wiſe and god Kings and 
Queens of this Realm, may juſtly challenge the honour of paſſing many 
excellent Laws, (albeit it is the proper work of the 3s own. Db Body 
zo form them) yet to no one, nor all of them, can we attribute the bo 
nur of that Wiſdom and Goodneſs that conſtituted this bleſſed Frame 
of Government. For ſeldom is it ſeen that one Prince buildeth upon the 
foundation of his Predeceſſor, or purſueth his ends or aims; becauſe as 
ſeveral Men, they have roeral Judgements and Deſires, and are ſub- 
ject to a Royal kind of Self-love, that inciteth them, either to exceed 
former Precedents, or at 100 to differ from; them, that they may not 
. ſeem to rule by Copy, as inſufficient of themſelves, w«bich is a bidd of 
 diſparagement to ſuch as are above. Add bereunto, that it tis not to 


be conceited that the wiſeſt of our en ſaw the Idea of this Govern- 


o 
- 
4 „ 
o 


H E Policy f * Engliſh — * far as it is ele. 
worthy, 755 is all one with Divine Providence wrapfed up in a 
' Veil of Kings, and Wiſe men; and thus implicitly bath been 
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ment; nor was it any where in precedent but in him that determined 
the ſame from Eternity : For as no. Mation can ſpew more variety and 
incenflancy in the Government of Printer than this, eſpecially for be 
x . « bundred years next enſuing the Normatss : So Nauſen canunofmove Imit- 
 gination, that theſe Wheels, by divers, if not contrary motions, could 
ever conſpire into this temperature of Policy, were there not fome-pri- 
mum mobile that hath ever kept one conſtant motion in allt. 
= © My aim therefore ſball be to lay afide the conſideration of Man as 
E | much as may be, and to extract a ſummary view of the Cardinal Faſſes 
3 | | of the Government of this „ and to glance at the various A. 
pets of the ancient upon the modern, that ſo theſe divers Princes, 
and wiſe Coencils in their different courſe, may appear to be no other 
than the i en of him that is but one, and of one mind, whoſe 
goings forth have been in a continual courſe of Wiſdom and 2 
for our ſelves in theſe latter days. And herein I am encouraged, be- 
cauſe I am not in danger of ation to Flattery or Spleen, nor 
pinched with Penury of grounds of obſervation ; having ta do with a 
Nation, than which a clearer mirrour of God's gracious Government. 
is not to be found amongſt all the Nations and People under Heaven. 
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uttermoſt darkneſs) held them forth E Nations, to; A gs — 
an higher excellency than that of brutiſh men. IS 01 

Im their civil: Government they allowed inence to their Mag =" 


: than Supremacy, and had many Chiefs in à little room; the Romans called ther Cel. c 


. Ire 


for the greatet renown of their Empire. - But others of mare ſobriety 5- 


account them no better than Lords, of Liberties, not much exceeding thoſe of a 
City; and theſe (though intime of peace independant upon each other, yea per- 
E n une of foreign * Joined together: to chuſe one Head 
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Nations, from the German and Belgict ſhores ®; induced * See San/s 2 
Cities, or Towns! ard ne e. * 


Barbatians they were, and ſo eſteemed by the Ronians, chat weren . 


bur (lcd ————— — worhipped-an Inviſible, Tofinite, Jena 


2 3 


- 


* 


ſaith, That in Britain the People 


Batbariſm, called Tyrakkeram ger, the word 


a common _ 
their Cruelty, I find no footſteps in ſtory : 


upon their Sacrifices, as if they offered Man's fleſh ; but that 

| Cat Com, 6, a8 to the Gaul, who borrowed their — from Britain; and it 
| might be founded rather upon an errot in judgment, than favageneſs of nature. 
Much leſs cauſe doth appear of any cry of oppreſſion upon inferiours, but rather 


againſt that; as the multitude 'of Kings or Lords do manifeſtly witneſs; who 
being obſerved in the time of Julius Cafer, , continued in Tiberius's time and after- 


Tacit. wards, until in the Reign of Claudius tis faid, that Caractacus ruled over many. 


Nations. For it in a certain Maxim, that though great Nations may be upholden 
by power, ſmall Territories muſt be maintained by juſtice; without which, the 
door will be ſoon fet open to the next that Tomes ; eſpecially where the 
people are bent to war, as theſe were, and therein had attained ſuch exquiſite 
Pertecdon of fit in Chariot ſervice, as muſt needs convince us of their ex- 
perience againſt themſelves, in regard that to other 
no, nor yet to himſelf, that had been praQtiſed 

And this is all that I can 


e it was ſcarce known ; 
in the Wars of all Nations. 
ace out of ſtory, touching the Government of 


the world. 3 | 
r 
Concerning the rfion of the B x1 TON S unto: the Faith, 


T was long before the Son of God was inwombed, and whiles as yet Providence 
ſeemed to cloſe only with the Jewiſh Nation, and to hover over it, as a choice 
picked place from all the earth, that with a gracious eye ſurveying the forſaken 
— Ee ane — — pe bts and words 
„reflected on Ifles, Hes des, | as if amongſt the Lord 

5 r of all the earth had found out one place that ſhould be to him as the Gemme of 
ts 2 the Ring of this Terreſtrial Globe: and if the ways of future providence may be 

© '* looked upon as a gloſs of thoſe Prophecies, we muſt confeſs that this Iſland was 

conceived in the womb thereof, long before it was manifeſted to the world. 
To recover the forgotten ways of paſt providence, is no leſs difficult; than to 
-fearch-out the hidden bowels of future protniſes ; and therefore I ſhall not buſy 


« my ſelf to find out the particular inſtruments that ht God's preſence into this 
| dark corner, but only at the time and manner, that it appear we were 
nat forgotten, nor yet laſt, or leaſt in mind, at that time of the diſpenſation of this 


unto all men. I dere not inſtance, as Grldas, the certain time of fix years; 
with a 
® See Biſhop Ur, D. _Primerdiis Ecchfiar. Brit. cap. 1, & 16. Srilling fart's Origine: Sacre, p. 35, 36, We. « 


yet 1 may ſay, that no ſooner was the Scepter departed from Judab, but 
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ro 
|, (errording to ol of the Girmane) ws noteth, 
jer cleareth the matter, 1s the teſtittony of "Dion in the Life | 


held the * 


of exceſſive cruelty, or op- 


Britain, before the entry of that Light that lightneth every one that cometh into 


r 


. | \ 3 | 
through 
\ 3 People 
2 y 4 
bat dwelt afar 


E 


| 


E 


7 


ime ; which refleQeth probability, that thec. 2g. 
ency, not by Raman Order, but by 


of 
the Britons, and their high conceit of their excellency above the ordinary ſtrain 
of men, and unto which the Croſs of Chriſt is meer fooliſhneſs ; and above all, the 
deep obligement of the People unto theſe their Rabbies, in a Devotion beyond the 
reach of other Nations: All theſe, I ſay) ſtood in the way, and rendred the people 
more u of any new Light. But when the time fore - ſet is fully come, all 
Mountains are laid low, and double :- folded Doors fly open; and this Conqueror of 
all Nations attempts Britain, pot in the Rear, nor by undermining, but affails them 
in their full ſtrength, preſents in a clear Sun-ſhine that one true Sacrifice of God- 
man; at the appearing whereof, their ſhadows of many Sactifices of man's fleſh 
fly away. And thus thoſe Draigs that formerly had dominion of the Britons Faith, origen. hom. 
| become. now to be helpers of their joy, and are become the leaders of the blind + Ek. 
people in a better way, and r and held forth that Light whi | 
through God's mercy hath continued in this Ifland ever fince, through many 
Storms and dark Miſts of time, until the preſent Noon-day. 


> 4 ooo S AB BL: 3 
Of the Entry ef the Romans into Britain, aud the State thereof 
by ee . during their Continiiance. _ $70 
FT\HIS converſion of the Druids was but the firſt ſtep to that Which 
followed; for the Decree was more full of grace, than to make this . 8. 


Ille to be only as an Inn for him to whom it was formerly given for 4 poſ- | 


* 


I 4 See Ori Sacre, p. 35; to 48. That St. Pan himfelf and was the firſt Founder of 
rern * 
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Va. 5 him” of the Britons Tribute, or father aſpiring to honour 


that ever this 
ſtoop, 


Ariola, to go that way to work; for it is an 


| already ſettled in Britain, became honoured with a train of Attendants and Hand- 


intereſt. For firſt, Religion ſprea 


p #* 0 1 K 
od de with; dader Fhoſe Iron NO 
paſs his owh con queſt, 


Nenn EET — — 


| ke whe r nd und- having {een and falated it, and 1 his prize, re- 
türned with the fame only of Sc of ſomeè fe Lordthips neighbouring to the 
eie hore, and To'it continued correſporident to the Romans, or rather forg 
"oF then, till the time of (hudiut the Emperor; who being at leiſure to bethink 
by a way formerly un- 
Teen by his Anceſtors, firſt ſettled Colonies in Britain, and brought it into the 
form of a Province, and d ingagen his Suceeſſors in à continual "war to perfect that 


D Th ay as 


God 


work 


| a which * their ſtrength̃ at laſt, and made them 99 4 e 
. ole to truſs and carry away. MEL 8 


RA -oft befals, that "things of deformed ſhape are nevertheleſs of gehen pi, 
er all : and it is no leſs remarkable, that this tide of Roman 
invaſion, however it repreſented to the world little other than a tumour of vain- 
glory in the Romans, that muſt needs be fatal to the Britans liberty and welfare: yet 


by over-tuling Providence it conduced ſo much to the Britons future glory, as it 


muſt be acknowledged one of the chief maſter-pieces of ſupernatural moderatorſhip 

poor Iſland met with. Firſt,” he taught them to bear the yoke,” to 
and become tractable; for ſtubborn ſpirits muſt firſt ſtoop under power, 
before they will to inſtruQion. - But this only in the way, for tractableneſs, 
if enſue not, is bf it ſelf but a diſpoſition for evil,” Secondly, it brought 1 — 
Britain the knowledge of Arts and Civility; os br greys, it was a wiſe policy of 

y and royal work to govern 1 

men, but to govern fools or madmen, is a continual ſlavery; and thus Religi 


maids.” "Thirdly, they reduced the number of little Lordſhips nigher to the more 
honourable eſtate of Monarchy: for the Romans, by dear experience, finding no 
Rability or aſſurance in what they had gotten, ſo long as ſo many petty Kings had 


the rule; they wiſely brought the whole into one Province (becauſe it is much eaſier 


to govern many ſubordinate euch to other, than co-ordinate one with another) over 
which they allowed one chief, to rule the people according to their own Laws, 
faving their ſervice to the Nomam and their Lieutenants, until they were neceſſitated 
to yield up all to the next occupant. This ſerved the Britiſ Ghurch with a double 
ds ſooner under one uniform Government, than 
under variety ; and wy Monarchy rightly ordered; rather than any other Go- 
verament whatſoever ; albeit that other Governments may afford it faſter footing 
when it is entred. Secondly, Rome was a renowned Church throughout the world 


for gifts and graces; and it is obvious to conceive, that it was ' ſpecially purpoſed by 


Divine Providence to make that place a Fountain, that from 7 the knowledge 
of Chriſt might convey it ſelf jointly with the influence of imperial de as the 
Spirits with. the, Blood, into all Nations of that vaſt body). % 
Above one hundred years were ſpent. in this provincial way of de of 
Britain, under the Raman Lieutenants; during all which time, Religion ſpread 


;under ground, while the Roman power in a continual war ſprang upward. Nor 


is it ſtrange that Religion ſhould thrive in War ; the French Wars in Eduard the 
Third's time, brought much of. this. happineſs to England from the Waldenſes; and 


e had no lefs nn * the wars * 2 the Fifth with the Lalians, 
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b.and Turks : and thus the-Romans leavened- With the Goſpel] by:(cxehangs - 
ing men with Britain, and other «rhutub}, correſpondences; infihuated”that Je 
by degrees, which in the coneluſion pfevailed over all. 
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he generally they were of the Roman ſtamp; 
ſeeking to kill Chriſt in the Cradle; aid by that means Religion niet wih 
many ſtorms of bitter perſecution, and ſo was compelled to bear A low fail: 

but ſome being more debonaire, and of wiſer obſervation, ſoon found, that 
the way of juſtice and gentleneſs had more force in Brian than Arme, 
and ſo endeavoured to maintain that 


neſs. follows in the rear, becauſe no Bow can ſtand long bent, but at length maſh 


ive in and grow weak. And thus by connivance, the Britons got a little more 
1 and Religion more encouragement, till it became acquainted with the 
Roman Deputies, began to treat with the Emperors themſelves; and under the 


wiſe government of Aurelius the 


ror mounting into the Britiſh; Throne, crown 


ed Lucius à firſt of all Kings with the Royal Title of a Chtiſtiaan. ® See Uber 
Fe now not ſo much a Vaſſal as a Friend and Ally to the Romans, and per- rt Srillng 
ceiving the Empire to be paſt noon, and their Lieutenants to comply with the 


Chriſtians,” began to provide for future Generations, and accotding ta the two 
grand defects of Religion and Juſtice, applied himſelf for the eſtabli t of 

é th. , + Tape? +4 ek £3; a So 148 1 4) Rt Jas ona 
Religion in Britain hath hitherto been for the moſt part maintained by imme- 
diate influence from Heaven. No Schools, no Learning, either maintained or 
deſired, the want whereof, together with the petſecutions ſtirred up by the Em- 
perors, eſpecially Domitian, brought the Church to | ſo low an ebb, that the 


Sacraments ceaſed : for Hiſtories tell us that Lucius + ſent to Rome for relief N. de . 
that the Biſhop of that place (whether Euariſtus or Elutherius) ſerit over Leal r 
Men to Preach and Baptize both King and People; and in this, Name might 5%, -»— 
Poe gain ſome Honour, although poſſibly the King intended it not, or much 66.444: 
ſs to acknowledge any Authority or Power in that Church, over that of Britain. 
This Act of Lucius fo advanced him in the opinion of Writers, that they know M. wetm. 


not when they have ſaid enough. Some will have him to be the inſtrument fn. 181. 
the firſt entry of Religion into this Iſle; others, that he ſettled a form of Church- 
government under the three Archbiſhops of London, York and Caerlian upon Le, 
and 28 Biſhopricks: the firſt of which is cried down by many demonſtrative in- 
ſtances; nor can it conſiſt with the ſecond, nor that with it, or with the truth of 
other ſtories. For it neither can be made out that Lucius had that large circuit 
within his Dominion, nor that the title of Archbiſhop was in his days known ; 
and 'tis very improbable that the Britiſi Church was ſo numerous, or that Religion 
in his time was overſpread the whole Iſland; nor is there any mention in any 
Author of any Monuments of theſe Archbiſhops, or Biſhops of Britain, for the 
ſpace of 200 years after this King's reign, and yet no continual raging petſecu- 
tion (that we read of) that ſhould: enforce them to obſcure theit profeſſian, 
or hide their heads; or if ſuch times had. been, it would have been expected 


that Biſhops in thoſe days ſhould be in Britain, (as well as in other places) © 4 


- moſt famous: for gifts and graces, and paſs in the forefront, of perſecution, | But 
we find no ſuch thing; no not in the rages of Dreclefian, Which made the 
8 a . 158 f Britiſh 


— 


moderation, which they had «gotten = 
by labour and blood; as it is ever ſeen that where conqueſt is in the van, gentle 


py  36.: owh IJ 


55 I „ FN oY ne Fe . 
For the Roman Lieutenants having gotten ſute footing in Nein feet 
theit coutſe with a different hand; | Fe 


Ge. Auic. 2.of Tranſlators 


\ 


® Uſher 
_Lwallingficer, 
ud ante. 


_ ſelf, Laws that come nigheſt to it are moſt conſtant, and make the Gov 
ment more caly for the Magiſtrate, quiet for the People, and delightful to all 


- favoureth of the 


| Romanas & Caſaris ſemper reprobare poſſumus. He ſaw that 


TO IN S. 


5 
mc Writers ſpeak of Allan, Aiphibalus, Aron, 
a multitude of Lay-people, but do not mention one Biſhop nor Preſ- 


other Clergy-man, but quendam Clericum, a man it ſeems of no note, 
name. In Charity therefore the Engliſh Church in thoſe Days 
mean repute for outward z and not lifted up to that height of 
whenas Rome itſelf was content with a Biſhop. 4 3 | 
robable it is, that is noted by Writers concerning Lucius 
the Commonwealth and good Laws for Government, and 
Letter to Elextberims, Bi of Rome, for a Model of the 
ing induced thereunto by the ſplendor of the ſtate of 
th ; the only Favourite of fame in thoſe 
of the World. Things afar off, I confeſs, are 
it is meet that Antiquaries ſhould have the honour due to great after- 
therefore I mi 


any 
ngruities charged 


the Original being loſt) traduced to poſterity ; and then 

in after 3 into Latin, — derived to theſe 2 (all which very 
been ;) ſuch occaſions of exceptions might well ariſe by miſtake 
and Tranſcribers in ignorant times, and the ſubſtance nevertheleſs 
entire and true. Conſidering therefore that the matter of that Epiſtle 
purer times of the Church, and fo contrary to the dregs of 
Romul.s, I mean, the policy, practice, and language of the Roman Clergy in 
theſe latter ages, wherein this forgery (if ſo it be) was made; I muſt allow it to 

pals for current for the ſubſtance, not juſtifying the ſyllabical writing thereof. 
To others it ſeemeth necdleſs and vain, that Lucius ſhould ſend for a model 


h Eleutberius , whenas the Roman Deputies and Legions at home might have 


fatisfied the King's defire in that particular, or their own experience might have 
taught them grounds ſufficient, after two hundred years converſe with the Romans, 
that they ſhould have little needed a model for that which they ſaw continually 
before their view, or might have underſtood by inquiry of their own acquaintance. 
But what could be expected of rough Soldiers, concerning form of government 
of a Common- wealth? or if ſome exceeded the ordinary ftrain in policy, 
were too wiſe to communicate ſuch Pearls to conquered Nations, — 
ought to look no higher than the will of the Conqueror, and ſubſiſt in no better 
condition than may be controlled by the Supreme Imperial Law of the Lord 
Paramount; or if in this they had correſponded to the deſires of the Britons, yet 
being for the moſt part ignorant of the main, they could never have ſaiabed 
the expectations of a Chriſtian King, who defires ſuch a Law as may befriend 
Religion, and wherein no Man was more like to give direction than Eleutherius, 
who ſecing a kind of enmity between the Roman Laws and Chriſt's Kingdom, 
ſends to the King a fair refuſal of his requeſt, upon this ground, that Leges 
were not well 
pture, that is Truth 


grounded, he therefore refers the King to the facred- Scri 


ern- 
3 be- 
cauſe 


cauſe men's minds are ſettled in expectation of future events in Government; «c- 
cording to the preſent rule ; and changes in courſe of Government, are looked 
at, us uncouth motions of the Celeſtial Bodies, E or Difſo- 
lution. This was the way of human wiſdom; but God an eye on all this 
beyond all reach of it of man, which was to make England happy in 
the enjoying of a better Law and Government than Rome, how glorious ſoever 
then it was; and to deliver that Ifland from the common danger of the World ; 
for had we once come under the Law of the, firſt Beaſt, as we were under his 
Power, we had been in danger of being born Slaves under the Law of the ſecond 
Beaſt, as other Nations were, who cannot ſhake it off to this Uay. ; 
But Lucius lived not to effect this work; it was much delayed by the evil of 
the times. Nothing was more changeable than the Empire 2 ; the Emperors 
many of them ſo vicious, as they were a  burthen to Mankind: nor could 
endure any Deputy or Lieutenant that were of better fame than themſelves had.” 
Some of them minded the affairs of the Eaſt, others of the North, none of them 
were ad omnia. And the Lieutenants in Britain, either too good for their Em- 
peror, and ſo were ſoon removed ; or too bad for the people of the Land, and 
never ſuffered to reſt free from Tumults and Inſurrections: So that neither Lucins 
could prevail, nor any of his Succeffors ; but paſſing through continual croſs 
floods of Perſecutions under Maximinus, Droclefian, and Maximinianus, and many 
Civil Broils, till the times of antine , at length the Haven was attained. * Stillingh. 
For Conflantine having overcome Maxentius, and thereby into the higheſt * 73» 74+ 
Orb of Government in the Empire; reflected ſuch an amiable aſpect the j 
Churches, eſpecially in Britain, as if he had intended to pa 1 


upon 
y to them all that God 
had lent him. A wiſe Prince he was queſtionleſs; yet towards the Church ſhewed 


more affection; endeavouring to reduce the Government in every place unto the 
Roman Pr and therein added much honour to that See, eſpecially to Pope 
Sylveſter, whoſe Scholar he had been. This may ſeem a ſufficient inducement to 
perſuade, that he was the firſt Patron of Engl/b Prelacy, ſeeing we find it in nocO Brit. 
approved teſtimony before that time, nor was it long after, whenas the preſence: 
of the Britiſh Biſhops are found at the Synod by him called at * Arles, viz. the, tet. 
Biſhops (not Archbiſhops) of Londen and York, and the Biſhop of Male, and * 75 
thoſe in no great pomp, if the relation be true, that by reaſon of their | 
they were not able to undergo the charge of their Journey and Attendance ; fo as 
it ſeems they had but new ſet up, and had not yet found out the right way of 
Trade that other Biſhops had attained. And thus God ordered fifſt' the ſettling of 
a Government of the Church in Britain, and its Liberties, before the Secular 
enjoyed any; therein working with this Nation, as with a man, making him to 
be bonus bomo before he can be bonus crvis. 

The Church of Britain thus ſet together, is wound up for motion; they ſoon 
learned the uſe of Synods from that Synod at Arles, if they had it not before: 
and took as much power to themſelves in their s as in other Counties were 
uſed, and ſomewhat more tp boot. For they had the hap to continue in Britain 
in free courſe, a full century of y before the Civil Magiſtrate had any other 
power, but what was wrapped up under the allowance of their Roman Maſters 
who, like Gallio, looked upon the Church-affairs as out of their Sphere, and therefore 
cared for none of thoſe things; or if the zeal of any ſo far prevailed, it was much 


4 


M. Wem. The Britons had a King, and yet without his conſent they call a Synod: 


An. 446. Beda. 
e 17. 7 


- it could be no wartant fot that which followed, vis. that a Country 
excommunicatea King. as it befel in the caſes. of Maris and Morcant . or that ſuch 
Concil. Brit. a Synod ſhould intermeddle in matters of Meum and Tuum, as in the caſe of Lau- 


I * 8 


to dote as' ue 3 
ught — the way to fiſh for them 
| in Britain, or rather the Clergy in 
h probably were the repreſentative Body of the Nation) 
ſwayed all that was free from the Roman Magiſtracy,” and in ſome things 
reached their Limits, eſpecially during the interim wherein the Raman held the 
Arms of civil Magiſtracy bound, and let the Clergy have their ſcope 

began to be ambient, and conceit anew Idea of de like that of 
Beaſt in its Infancy. - Nor did the Britons eſpy their danger herein; for they 


 (whi 


the ſecond- 


** "but hed alan, acid ſo —— to 
affairs. I ſup- 


Biſhops. 
Of this power of Synods 1 thall 
a Concluſion of what I think meet to note concerning the Britiſb 


pole it will not be doubted but that pu 
Government. of any Place or Nation, ought not to be called but by the —— 
Power ; and that ſuch Conſultations are to be ditected by that Supreme Power. 
againſt the 


beyond the Sea, and by that Synod 
only — <a the Hereſy, but. excommunicated their King phi: 8 2 
National r and might well ſtand with the rule of State, »w] 


Power in the People, as I formerly noted out . — 25 2 
Synod ſhould 


an Hereſy, and chuſe a Moderator from 


P: 49: 49» 62, B. mack, who having invaded the patrimony of the Church, the Biſhop of Landaſf. 


385. 


Cildas. 


_ © probable it is, that Juſtice could not be had elſewhere. And had the Clergy 
as careful of Holineſs; as in the former caſes they ſeem jealous for Juſtice, Britain 
muſt have had the repute of a Nation ꝙ \Prizſts and Holy men, rather than of 


es - H. 4 r 


in a Synod of his Clergy, enjoined' him Penance. And the like befel unto Brock- 
waile, who was compelled by the Synod to make amends" to Crvilack, Biſhop of 
Lendaff, for injury to him es Which note not by way of imputation; for 


this exorbitancy ( ſo ĩt were) might correſpond with theſe Times, wherein very 
been 


Tyrants ; whereas it was become a glut of wickedneſs, and a burden that God would 


endure no longer: Which rendereth; their Synods liable to Exception, as being | 


ſuch as were — — lifted up or drawn aſide; and as the Liſt to the Cloth, ſhewe 


that the Nation ſtood in need of that inſtruction, which with a ſtrong; hand d God 
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much for their 


blick Conſultations concerning the publick, 


the Weſtern Empire going down apace, now draweth nigh unto 


2 degrees) abandons this Iſle of Britain its utmoſt limit, and Jaſt inliven- 
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ed, to ſubs alone miſerably, or elſe to die. The choice was more” difficuſt b) 6 
how much the more England®. was much waſted in the Nomam Wars, the flower * Britaia. 
of their ſtrength ſpent in foreign ſervice, the remainder but few; and theſe exceeds . _ . 
ing vicious; and, which was worſt of all, ingaged by the Romans in a War with 
the Pris, againſt. whom the Romans . themſelves und it too burdenſome 'for 
them to hold out, without the help of a Wall: and albeit that the very name of 
an old Servant of four hundred years continuance, might have moyed a Noman 
1 — to commiſeration, yet their ſpirits fail, and forſaken "England ® maſt now go - Bun. 
into the wilderneſs, and, naked — are, endure the brunt of the cold ſtorms 
of the Northern Pitt, without any ſhelter but the hidden will of God then frown- A 


ing upon them. In this condition, they, half deſperate, ſeek for a core in reaſon 


worſe than the diſeaſe. For it had been better for them to have ſtooped to hard 


conditions with the Picis, conſidering they were all but one people, and differing 
only by the breadth of a wall, than to call in a new people whoſe qualities they 
wefte ignorant of; and at the beſt to make them their companions, who might 
prove (as they afterwards did) both Lords and Maſters over them. But there is 
no teaſon againſt God's will. The Britom needed preſent help, they, overlaid by Amian. 1. 16, 
inyaſions: from the Pi#s (who ſoon eſpied the Romans gone, and their own ad- 
vantage) ſent for aid where they were moſt like to ſpeed for the preſent, and leſt - 
the future to loo to itſelf. - Ireland was nigh, but we find nothing concerning 
their intereſt in ſhipping ; the French Coaſts were not their own men, being yet 
within the Raman Line ety _ — but ſuch as were never ſub- 

dued by the Romans; only the Saxons ate in the thoughts of the Britons, a mighty 
5 far off, able to mate the Romans in — — pride ; and hook 1 
a manner Borderers upon the Roman world, yet unſubdued by them, 1054 © to the 
Wars, mighty at Sea, and now given over by the Romans in a 7 oh field, were at 
leiſure; and ſo well knew the way to Britain, that the Romans intituled the Coaſts 
of Norfalk-and Suffolk the Saxons Coaſts, from the many vile that the Saxons had Amizs. 1. _ 
already made into thoſe parts, full ſore againſt the Romans wills. N 
Bal hold: it both - needleſs: and fruitleſs to enter into the Lifts, cradipdin the 
original of the Saxons ; whether they were Natives from the Northern parts of 
Germany, or the Reliques of the Macedonian Army under Alexander. But it ſeems 
their Goverument about the time of Tiberius was in the ſo ſuitable to the | Wo 
Grecians as if not by the Reliques of Alexander's Army (Which is generally sagn Petrus 
agreed. emptied itſelf into the. North) yet by the Neighbourhood of Greete” unten : I 
theſe Nations, it cannot be imagined, but much of the Grecian Wiſdom was de- * 
rived. into thoſe: parts, long "the Romans gloty was mounted op to the full 
pitch; and becauſe this wiIdom could never be thus i „but in veſſels of 

man's fleſh, rigged to the Grecian guize, it may be well ſappoſed,. that 

there is ſome confanguinity between the Saxon and the Greciant, although the de- 
grees be not knowu. The people: were à free people, governed by and 
thok made not aſtet the manner of the Gaul (as'Ca/ar noteth) by the great men; Cz. Com. 
but by the people; and therefore called a free people, becauſe they are a Law to 
themſelves ; and this was a privilege belonging to all the Germans, as Tacitus ob- 
ſerveth, in caſes of moſt publick quence, de ommes; like unto the 
manner bath of the Atbheniant and ning in their Concio. For which aufe txigor, Germ: 
alſo I take. the Gault to be ſtrangera in Blood  untothe 'Britons; however nigh th Plutarch. vit. 
Mere in habitation, That ſome n. W WY the publi — 4 - 
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NE eee Thus che ritons fled from 
hope of relief from the Saxons; but being 
beeeme their oe Fray ene the tener ik, thei that in reaſon my 
they muſt er drink or laſt; then their coutage revived, 1 Nh) 
divers Victortes, by the 8 God Ropped "the haſty Conquelt'of-— 
the Saxons, The reſult whereof, by trures, leagues, commerce, converſation, 
and marriages o between theſe two Nations, declared phiinly that it was too late Wiltim LL. 
for the Saxons v6 ger al their bounds being predetermined by God, and thus de- 2. 
dared to the world. In all which, 'God (taming the Brirons the Saxons 
power, and diſcovering the Saxons darknefs by the Britons night) made himſelf 
Lotd over both propfe in the concluſion. | | 


e Si I tA 
of uur. coming to the Saxons in England. His Entertainment | 


* 


and Work T. 1 
URING theſe troubleſome times, 4 « dd pe dur ht more® 5 29. | 
trouble to this Iſle than either Pi&- or Saxon, for it troubled all. This was 
the Canonical Power of the Raman Biſhop, now called the Univerfar & . 
the Reman Emperor having removed the Imperial refidence to Con , weakned 


the Weſtern part of the and expoſed it not only to the foreign invaſions 
of the Goths, Vandals, Herules, Lombards; and other flotes of that about 
theſe times by ſecret inſtinct were weary of their own dwellings; but alſo to the 
riſing power of the Biſhop of Rome and (as it were) for his advatice- - * 
ment. Who by patience out-rode the ſtorms of force, and took advantapeNaucer. gg. 
of thoſe publick calamitous times to inſinuate deeper into the Conſciences of diſtref- | 
ſed people, that knew no other cotifolation in a plundered eſtate, but from God 
and the Biſhop, who was the chief in account amongſt them. The power of the 
Biſhop of Rome thus g in the Weſt, made him to out-reach not only bis 
own Dioceſe and Province, but to mind a kind of Eccleſiaſtical Empire, and a 
title according thereunto ; which at length he attained from an Em fitted for 
his turn; and that was enough to make him paſs for current in the Empire. But 
Britain was forſaken by the Roman Empire above 153 years before: So as, tho 
the Emperor could prefer his Chaplains Power or Honour as far as his own, which | 
was to the French ſhore; yet Britain was in another world under the Saxons +» 
power, and not worth looking after till the plundering was over, and the Saxon 
affairs ſettled ; ſo as ſome- fat may be had. Then an inſtrument is ſought after for 
the work, and none is found ſo far fit to wind the Saxon up to the Reman 
bent as a Monk, that was an holy hamble man in the ion of all, but 
ay that were ſo in trutb, and knew him. This is Auſtin, ſent by 
Pope Gregory to do a work that would not be owned. it was pre- 
Dr 9 Uterefore they gave ko» 


. Neves Ring Tan was by Blood u Pri 1 las Sa; ad Youny of hi Laws tend to the Union and Go- 
vernment of both P See LL. Ine, c. 42, 38, This Jas is do have been che Son of 
Se «lan the Britifh „and born after her 
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title of the Saxon A z but to be Plain, it was to bring in a Church-policy, 
with a kind of worſhip that; rendred the Latria to God, and the Dulla to Rome. 
The Sauen were not wholly deſtitute of, Religion, and that, Gregory himſelf in 
Greg. Epit. his Letter to, Brunchilda, the French Queen, oonſeſſeth; Indicamus, faith: he, ad 
lib.z. Ep. 59-206 Per veni ſſe Ecclefiam Anglicanam velle \Chriftzanam ;- ſo as there was a good | 
diſpoſition to Religion before ever Aujtzn came, and ſuch an one as rang; loud to 

Nome. But far more evident is it from the Saxons keeping of Eaſter more Alatico, 

. which cuſtom alſo continued after Au/{zn's. coming fifty years, ſore againſt Auſtin's 
bed. hi. b. 3. Will. The diſpute between Coleman and Wilfride — witneſs to that; and it had 
c been a miraculous i ce or hardneſs, had the Saxons, a, people ordained for 
Bed. bil. l 1. Mercy (as the ſequel ſhewed) converſed with the Chriſtian Britons and Pics above 
cap. 23- 150 years, without any touch of their Religion. If we then take Auſtin in his 
3- *P-+beſt colour, he might be ſaid to bring Religion to the South-Saxons, after the 
Bed. lad. lib. Roman garb z and his hotteſt diſputes about Eaſter, Tonſure, the Roman Supremacy, 
1. cap. 27- and his own Legatime power, and his worthy 2xeries to the Pope, ſhew he regarded 
Len ar cf. more the faſhion than the thing ; and the faſhion of his Perſon, more than the 
Greg. Epiſt. work he pretended ; for he loved ſtate, and to be ſomewhat like to the Legate of 
7: an Univerſal Biſhop ; and therefore. of a Monk he ſuddenly becomes a Biſhop in 
Germany, before ever he had a Dioceſs, or ſaw England; and after he perceived 


Epik. 13. 7- 
Cons. Brit. that his work was like to thrive, he returned, and was made Archbiſhop of the 
$27 kit 1. x Suns, before any other Biſhops were amongſt them; and after three years had the 
cap. 29 Pall, with title of Supremacy over the Britiſh Biſhops, who never ſubmitted to him. 
His advantages were, firſt his entrance upon Kent, the furtheſt corner of all the 
Iſland from the Britons and Pi#s, and ſo leſs prejudiced by their Church-policy ; 
and at that very time intereſted in the Roman air above all the other Saxons : for their 
King had married a Daughter, of France, one that was a pupil to Rome, and a devout 
Bed. big. 1. 1. woman; ſhe firſt brought Auſtin into acceptance with the King, who alſo at that 
<ap. 25 preſent held the chief power of all the Saxon Kings in this Iſle, which was now of 
fo Ee. great efficacy in this work: for where Religion and Power flow from one ſpring to 
one ſtream, it is hard to chuſe the one, and refuſe the other. And thus Rome may 

thank France for the firſt carneſt they had of all the riches of England, and we 

for the firſt entrance of all our enſuing bondage and miſery. Auſtin had alſo a 

2 Ther. gift or trick of working miracles, whether more ſuitable to the working of Satan, 
or of God, I cannot define. It ſeems they walked only in the dark; for either the 

Britons ſaw through them, or ſaw them not; nor could Auſtin with his miracles or 
fincile ſettle one footſtep of his Church-policy amongſt them; happily they re- 
membring the Roman Dragon, liked the worſe of the Roman Woman; and the 
rather becauſe the Carriage of their Meſſenger was as full of the Archbiſhop,” as 
it was empty of the Chriſtian, I would not touch upon particular paſſages of 
action, but that it is ſo remarkable, that Auſtin himſelf, but a Novice in com- 
iſon of the Britiſh Biſhops (the cleareſt lights that the Northern parts of the 
orld then had, and unto whom the right hand of fellowſhip was due by the 
Roman Canon) ſhould nevertheleſs ſhew./no. more reſpect to them at their firſt 
ſiolemn entrance into his preſcnce than to Vaſſals, as I'could not but note the ſame, 
as a ſtrong argument that this whole work ab initio, was but a vapour of Prelacy. 
This the Britiſh Biſhops ſoon eſpied, and ſhaped him an anſwer ſuitable to his 
meſſage, the ſubſtance whereof was afterward ſent him in writing by the Abbot of 
Banger, and of late publiſhed by Sir Henry Spelman, as followeth ; : + 
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ND i hun ſand without doubt) umto you, that we all ®| and every cri n.. 
| "one of 1us, are obedient and ſubjeft to the Church of God, and 555 FE - 
Pope of Rome, ang to every godly. Chriſtian, to, lave every.onein  : |} 


and deed to be Children of God: And other obedience than this I do 

not know to be due to him whom yon name to be Pope; nor [ought] by = 
the Father of Fathers. to be claimed or demanded, . And this obedience. © 
We are ready to give and pay to him, and to every Chriſtian continually. 

Befides we are under the government of the Biſhop of Caerleon upor: 

Ulſke, 'who is to overſee under God over us, and cauſe us to keep the 


way ſpiritual. 


A This was the. Britons reſolution, and they were as good as their word; for they 
maintained the liberty of their Church five hundred years after this time; and 
were the laſt of all the Churches of Europe that gave their power to the Roman 
Beaſt; and in the perſon of H:nry the Eighth, that came of that blood by Teuther, 
the firſt that took away that power again. Auſtin having met with this affront, and 
perceiving. that the Britons were ſtronger in their Faith than he by his Miracles, 
caſt about to try the Saxons, courteſy ; that what the Epbod could not, the Sword: . 
wrapt up therein ſhould. I ſay not that he procured, but he threatned or & pro- Both words | 
pheſied the deſtruction of the Monks of Bangor; and it came to pals, and the Ben of 
Occaſion is by Writers loudly ſuſpected. Nevertheleſs the Saxons were not ſopor. 
zealous. of their new Religion, as to make a new National quarrel between theged: tia. 
Britons and themſelves, but left the game to be played out by Auſtin; who finding/id. 2. cap, 2. 
by experience that it would not prove the work of one man, left-it to ſucceſſors uff 
work out by degrees in efflux of time. And thus Auſlin, neither good Servant to 
the Servant of Servants, nor good Monk, retires to ſetile his Saxon province, and 
to preſent, or rather to proſtitute it to the luſt of that red Proſtitute; which was 
the general piety of thoſe ignorant times. | TONS: 57s 2 0G 


eee, rt 
0 7 the Imbodying of Prelacy into the Government of this Kingdom. 1 


Cannot think that the platform of the myſtery of iniquity. (when boiled to 
1 the height) was ever fore-ſcen, or in the aim of the wicked ſpirits on Earth; or 
thoſe in Hell. Vet were they all inſtruments of this monſtrous birth, filled with 
ſubtilty and miſchief, guided principally by occaſion, and over- ruled by the. Juſtice 
and Wiſdom of God, to make a yoke for Monarchs, and a ſcourge to the world 
for their - refuſal of the government of Chriſt, until this monſter came to | 
tion; and wherein themſelves were feloes de ſe, and: wrought their own miſchief. 
For. Auſtin coming in as a third Proprietor with King and People, and having 5 
gathered the materials of a, Church, reaſon told them that à form of govern - 
ment muſt be ſettled in that Church. The Savant had no principles of their 

own {for they had no learning) and to go ta the Britons for a pattern might be 

's $9 4" 3-88 | | ; | | 8 
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 crafeth not to work even to this day, although it was flow in the firſt Provecarion. 
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fanall, it is ſoon made. Rowe bed now 
-moſ part of the Churches of at School ; the Sant ſoon reſolve, Rome Um 
Had been their Mother, ſhall be alſo their Father: and thus at one draught they 
drank up a Potion of the whole Hierarchy of Nome from the Pope to the Apparator 


with u quicqand i & rmponetur, A kich was of dock laſing efficury, that 


For the Saxons had a Commonwealth founded in the Liberty of the People ; and it 
was a maſter-picce for Auſtin and the Clergy, ſo to work, as to remain members of 
this Commonwealth, and yet retain their hearts for Rome, which was now grown 
-almoſ to the pitch of that Antichriſt. For reaſon muſt needs tell them, that the 


Saum principles would not ſuffer them to be ad emma for Rome, nor the Nn. 


| \Candn allow them to be wholly Saxen; and they ſaw plainly that the times were 


flowers of wiſdom and learning. And unto this tem 


©. over-rulc 


too tender to endure then to be declarative on either part; and therefore they choſe 
a third way, which was to preſerve the municipal Laws in moderation towards the 
Canon, and to that end to endeavour ſuch a temper upon the State as muſt admit 
them to be in repute, ſuch as without whom the Commonwealth could not 
well fubliſt, no more than a body without a foul; and that few occaſions ſhould 
befal, but (at leaſt in ordine remoto) muſt reflect upon both, and then all reaſon 
will beſpeak them to join in the legiſlative power and pt 41/9 — of this Kingdom 
but eſpecially as Biſhops, who are now Magna ſpes altera Rome, 1 

the Saxons were ſufficien 
and inclinable ; for it was no new thing for them to admit their Heatheni 
Priefts into their | meetings, and allow them much therein ; and then it 
is but the perſon 1 — and they muſt do as much for their Biſhops, now they are 
become Chriſtian ; eſpecially themſelves being all for the field, and overgrown with 
a general ignorance, common diſeaſe of thoſe times. Kings were in no better 
condition: it was hard for them to be Baptized, and not to be Baptized into Nome, 
and commonly under ſuch a Covenant as though many might 'of, yet none 
durſt amend: For whenas the Pope is Lord of the Conſciences of the People, the 
King's power may ſometimes out-face, but can never govern “: the Saxon Kings 
were therefore fain to make a virtue of neceſſity, and advance Biſhops to be com- 
mon favourites both of Rome and themſelves, to maintain good correſpondency be- 
tween both Swords; and to countenance the power of the temporal Magiſtrate in 


' caſes of diſpute, elſe he oftentimes might command, and yet go without. Thus 


_ the Prelates upon affairs of Kings and Kingdoms, and became lovers of 
Lordſhi 


ps, and troublers of States; and if in any thing they ſerved their Country, 


they ſerved Rome. much more; their merchandiſe was made of the Policies and 


* 


Councils of all Kingdoms and States, and ſuch returns proceeded as were ſtill ſub- 
ſervient to the Roman intereſt ; and they intoxicated the domeſtick counſels in ſuch 

manner as they generally ſtaggered, and many times came ſhort of home. Never- 
theleſt, at the farſt this was but rare, clancular, and covered with much modeſty; 
for (excepting fuch choice ſpirits as Auſtin had) Roman Prelacy in theſe younger 
times was but Veluer-hicaded, and endured not much greatneſs or big titles, but 
ſpake like a Lamb; Ego non verbis quarro proſperari, ſed moribus, ſaid this 


r upon him the title of Univerſal 
Biſhop or Pope: and whereas he had in a way of Courtſhip called Gregory's 
Caunſels Commands, he ſtartles at it; quod verbum Juſfonts, faith he, pete a meo 


en bits removeri, . quis ſcis quis ſam & qui eftis, Thus Prelacy firſt conveyed itſelf | 


into 
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0 Merropolitans in the * has . 


EING in purſuit of the Government of this Kingdom in elder times, and 
R therein firſt of the Perſons with their relation, then of their Work, and laſfly 
ir Courts and Laws, and now in hand with the Eccleſiaſtical Perſons ; . 1 

deſcend to their particular ranks or degrees, and ſhall ſhew what they were in their. 
original, and what overplus they had by Laws. And firſt concerning the Metro- 

politan. In his original, his Office was to viſit the Biſhops, admoniſh and exhort 

them, and in full S ynod to correct ſuch diſorders as the Biſhop could not reform, 

and in all thin - by « to — according to the preſeript Canon. 

Thus witneſſeth Boni ſace, an Archbiſhop to an Archbiſhop of an Archbiſhop ; 3Concil: Brit: 
not according to the practice of the times wherein it was written, but according top- 288. 
the antient rule, For long before Boniface his time Archbiſhops were ſwoln beyond 745-- 
the 2 the Canon; and before that England was honoured with that rank of 

ins were become Metronomians, and above all rule, but that of 
— fn , and through common cuſtom had no d to other ; ſo 2s if 
will have them, it muſt be content to have them with their faults. But 
the truth is, the dignity,” or title (which you will) was a of that virulent 
nature that would ſcarce keep under-ground in the time of the hotteſt perſecution :Mag. cento 3. 
For Stephen, Biſhop of Rome, liked the title of Univerfal Biſhop. And after a 7 
little peace, it's a wonder how it grew to that height that it had; and no leſs won. 
derful that the Saxoms gave entertainment to ſuch Potentates. Much of whoſe. 
ſpirits they might have obſerved in the entrance of their firft Archbiſhop Auſtin, if 
God had notgiven them over to thraldom under that . — of iniquity (of finfub 
man aſpiring into the place of God, taught by that courtly r of Rome) becauſe 
they would not ftoop to that myſtery of godlineſs, God 1 manifeſted in the fleſh, as- 
it was taught in 1 by the rural Pics and Br:tons. But this was not all, 
for becauſe Archbiſhops were gotten above Canon, which was thought ſcandalous ;. 
therefore they gave as . © your by y Canon as the former uſu amounted: 
unto, and ſtretched the Canon to the mind of the man, whenas they ſhould have 
rather reduced the man to the Canon. The words of the Canon in our WY 


tongue, run thus: I belongs to the Metropulitan Biſhop to rule God's Churches; 
vern, chuſe, ap) confirm, and remove Abbots, Abboteſſes, Preſbyters, ph his. of — 


7 

and herewith tbe King hath nothing to du. And thus, though the apparent power Conil. Brits 
of Archbi was great and unlimited, yet what more was wrapped up in that word? 15% 
Churches, only time muſt declare; for it is very likely that in thoſe days it was not 
underſtood: yet the practice doth not obſcurely declare the matter, for before this: 
_ was eſtabliſhed by Withered in a Council (wherein Bertnaldus Archbiſhop ofas. *. 

9388 was prefident, and who was firſt Primate of England), Theodore Arch- An 
biſhop 


| ; uſed ſuch power over other Biſhops in ordaining or removing 
them, as a Writer Waiter fol that his rule was noother than Dae and Impetus animi 5 * 7 2 
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Malmdib. lib.1.gnd-his carriage towards #/7{/75d is produced as a Teſtimony, But the Metropolitan” - 
* * as the times then at yet a further advantage, even over Kings 


| in age, 
* 05% 1 themſelves ; for there were divers Kingdoms in this Iſlar. d, ad | * had no fur- 
e 


ther power than their limits them: But there was but one Metropolitan for 
a long time in all the Saxor Territories, ſo as his power was in ſpirituals over many 

Kingdoms, and ſo be. became indeed Alterjus orbis Papa. And it was a remarkable 
| teſtimony of God's ſpecial providence, that the ſpirits of theſe petty Popes ſhould 

e | be fo bound up under the notion of the Infallibility of the Reman Chair, that they. 

had not torn 2 Church into as many Popedoms as Provinces. But no 
doubt God ordered it for a Scourge to the World, that Antichriſt ſhould be but one, 
that he might be the more abſolute Tyrant; and that Kings ſhould bow down their 
necks under the double or rather multiple yoke of Pope and Archbiſhops, far theic 


Rebellion againſt the King of Kings. 
1 Toes . 23 at 10 odd + | n n Aae 2arfF 
1 e e ee g 


| O14 „ Erman n 
AD not Biſhops been ſomewhat ſutable, the Roman Clergy had not been 
like itſelf; and it had been contrary to Auſtin s principles to have advanced 
to Biſhopricks men better qualified than himſelf. They firſt ruled the Saxon, 
Church jointly in the nature of a Preſbytery, till about ſixty years after Auſtin's 
time, their pride would not endure together any longer, and it may be grew ſome- 
What untraftable,under the Metropolitan, that reſolved to be prouder than all; and 
Abe. Bd pe. thereu Theodore Archbiſhop: of Canterbury fiſt divided his Province into Five 
+» Coacil. Brit. Dioceſſes, and by appointment of the Kings and People placed Biſhops over each, 
5 n e Cery one of them being of the tight Raman ſtamp, as himſelf was of the right. 
a Ibid. 53. Raman ſhaving. And it had been. a wonder if Epiſcopacy (now for the ſpace of 
Three hundred years degenerated, and that into ſuch a monſtrous ſhape as a nabe) 
ſhould by tranſplanting become regenerate into their original condition of meckneſs 
and humility. But it is a much er wonder that they ſhould become ſo purely. 
ambitious as nat to endure a thought of the ways of ſobriety, but would be proud by. 
Law; to let all the world know that they held it no infirmity, but an honour. For 
albeit that in the firſt time the Biſhop's work was to inſtruct and teach, to ſee the 
| Concil. Brit. ſervice of God to be diligently and purely adminiſtred in publick Congregations, .. to. 
161, 238.246. Exhort, Reprove, and by teaching to mend ſuch matters as he ſhould find in Life 
* Cent „ 29d Doctrine contrary to Religion; and accordingly they carried themſelves meekly 
mo "and humbly, ſtudying peace and truth, and meddled not with Secular Affairs: 
Bed. Hit: U , they are nam grown up into State, and muſt now ride on horſe-back, that were 
cap. 3. wont to go on foot Preaching the Word; and muſt be reſpected above the rank of 
ordinary Preſbytery; none muſt doubt of their truth, nor queſtion their wards, but 
Concil. Brit. they muſt be holden Sacred, as the word of a Ring, fine juramento fit irrefragabile. 
— Ibeir preſence muſt be a Sanctuary againſt all violence; all Clerks and pts 
*  / houſes muſt ſtoop under their power; their ſentence muſt be definitive: and thus 
| Ibid. 329, advanced, they mult keep ſtate, wiz. not 7 too far to meet Princes in their ap- 
An. 846. _proach towards them, nor to light off their Horſes backs to do Princes Reverence at 
3 their meeting; becauſe they are equal to Princes and Emperors: and if any Biſhop 
(hall behave himſelf otherwiſe, and after the old ruſtical faſhion (for ſuch are the 
at 3 4 Annees S - words 
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Gold, and Feet of Iron and Clay. A Preſbyter therefore they will have to be ofc. 12. 
equal Repute with a Baron; and his perſon ſhall be in Repute ſo Sacred, as that all Ms: cat. 8. 
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words of the Canon) for diſgrace done to their Dignity they muſt be ſuſpended : So 
as by their on confeſſion, Biſhops henceforth are Biſhops of a new faſhion, that 
maſt incur a note of infamy for ſhewing apy geſture gf humility to Princes, which 
if any man will ſee more fully; let him rats the zanon if he pleaſe. But this is 
not ſublime enough; they muſt be not only equal, but in many reſpects ſuperiour 
to Princes: | for in matters that concern God, Omnibus dignitatibus pruſunt; and 
more plainly, Princes muſt obey them Ex corde cum magna bumilitate ; and this, 
as allowed of by O the great in a legatine-Synod.' Abd thus highly advanced;cap%,. 
Biſhops are now conſecrated to any work, and make every thing Sacred. Oaths ta- 
ken before them are of higheſt moment; and therefore the trial of Crimes before Con Brit. 
them, and the acknowledgment of Deeds of conveyance in their preſence, are with- 128. or 182. 
out controul. Their cuſtody is a ſufficient Seal to all weights and meaſures, Which N Bn: 
they committed to ſome Clerk whom they truſted : and who at this day (though 928. cap. 37. 
a Lay- perſon) beareth title of Clerk of the Market. And although anciently they tas ze. 
might not intereſſe ſecularibus ; yet afterwards it became à part of their office to aſſiſt Conci. Brie. | 
Judges in ſecular cauſes, to ſee that juſtice be not wronged ; and they had the ſole. 197- f ; 
cognizance of all cauſes criminal belonging to the Clergy, their Tenants or Servant; 
and in their Synods their power reached to ſuch Crimes of Lay-men as came with- 
in the favour of the Canon, though it-were but in the cold ſcent, as the Laws of 
Atbelfiane and other his ſucceſſors ſufficiently ſet forth. And thus dreſſed up, let 


them ſtand aſide, that room may be made for their Train. 
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C HAF. IX. . 
of the Saxon Presbyters. 


HES E follow their Lords the Biſhops as faſt as they can hunt; for being of 
the ſame Order (as the leſs proud times acknowledged) they would not beConcil. Brit. 
under foot, and the others above the top. True it is, that the Biſhops loaded them p. 576. 
with Canons, and kept them under . work, under the trick of Canonical o- 
bedience; yet it was no part of their meaning to ſuffer them to become vile in 
the eyes of the Laity, for they knew well enough that the Preſbyters muſt be their Cg. Brit. 
bridles to lead and curb the people, and their eyes to ſee whether the winds from p. 448. 
below blew fair or foul for them; whoſe conſciences already told them that they -- — ye 
merited not much favour from the people. They ſee it therefore neceſſary to in- Concil Bris. 
haunce the price of a Preſbyter ſomewhat within the alloye of a Biſhop, to the end 273 3 
Can 


that the Preſbytery may not be too like the Babylonian Image, whoſe Head was II. Canut. 


wrong done thereunto muſt be doubly puniſhed, with ſatisfaction to the party, and” . 
to the Church. His Credit or Fame muſt not be touched by Lay-leſtimony: Nor 
is he to be judged by any Secular Power; but to be honoured as an Angel. Such 
are theſe li rs of the Biſhops Government; and theſe are put as a glaſs be- 
tween the Biſhops and People, and could repreſent the People to the Biſhop black 
or white, and the Biſhop to them in like manner, as they pleaſed ; and ſo under | 

1 kept the People in awe to themſelves and it. „ 
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| CHA P. X. | 

Of other inferiour Church-Officers amongſt the Saxons. - 
18 — of the Clergy, which becauſe they are 
meerly ſubſervient, and not conſiderable in Church-government, I ſhall on- 
I touch upon them. The firſt are called Deacons, which were attending upon the- 
| Preſbyters to bring the offerings to the Altar, to read the Goſpel, to Baptize, and. 
Seb desc, Adminiſter the Lord's Supper. Then follow the Sub-deacons, who uſed to attend 
the Deacons with conſecrated Veſſels, and other neceffarics for the Adminiſtring of 
_ the Sacraments. Next theſe Acolires, which waited with the Tapers ready lighted 
while the Goſpel was read, and the Sacrament conſecrated. Then Exorcifts, that 
Ero. ſerved to diſpofſeb ſuch as were poſſeſſed by the Devil; an office (as it may ſeem) 
Conil. Brie, Of little uſe, very ancient; for they are found at the Synod at Aries, which 


< 


1A was within Three hundred years after Chriſt's death. Le&#wrers came next, who 
ſerved to read and expound ; n 9 

o tiply, and grew idle. Laſtly, Ofliaries; which to ring the belle, 
andapro and ut the Church-doors. 


Theſe are the ſeveral ranks of Church-Officers, being Seven in number, (for Bi- 
. ſhops and Preſbyters make but one) and might be (as thus ordered) the Seven heads 
Concil. Brit. of the Beaſt whereon the Woman ſitteth; and with much ado make up a kind 
= of Church-ſervice, ſomewhat like a great Hoe in a ſhip-yard at the ſtirring of a 
little log, and are nevertheleſs well paid for their labour. 


CHA P. XI. 


Of Cburch nem Maintenance amongft the Saxons. 


Take no notice in this account of the Abb:ts and Priors, and other ſuch Reli- 
gious men, as they were then called; nor can I paſs them amongſt the num- 
ber of Church-governors or Officers, being no other than as a fixth finger, or an 
© excreſcence that the body might well ſpare, and yet they ſucked up much of the 
blood and ſpirits thereof, But as touching the maintenance of thoſe formerly men- 
tioned, who had a conſtant inflaenc: in the Government of the affairs of the pub. 
lic worſh'p of God, and regard of the ſalvation of the Souls of the people; I fay 
their maintenance was diverſly raifed, and as diverſly imployed. Firſt, through the 
bounty of Kings and great men, Lands and Mannors were beſtowed upon the Me- 
tropolitan and Biſhops, in * free Alms ; and from theſe aroſe the maintenance that 
aſcended up in abundance to the higher Region of the Clergy, but came again in 
thin dews ſcarce enough to keep the Huſbandman's hope from deſpair ; otherwiſe 
had not the Prelates ſo ſoon mounted up into the chair of Pomp and State, as they 
did. I fay, theſe are given in free Alms, or more plainly, as Als free from all 
__ * | ſervice; and this was doubilefs ſoon thought upon, for it was formerly in prece- 
c Com. dent with their Heatheniſh Prieſts and Druids, as * Czſar noteth, that they had 
44 emnium rerum immunitatem ; yet with the exception of works of publick 2 and 
| | | afety, 
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ſafety, ſuch as are maintaining of High- vvays, repairing of Bridges, and fortifying of 
Caſtles, &c. and hereof 2 K are ah ate 3 whereto this 
wages was appointed, was the worſhip of God, and increaſe of Religion; and thus 
not only many of the King's Subjects were ex from public ſervice, but 
much of the Revenue of the Kingdom formerly imployed for the publick ſafety, 
became acquitted from the ſervice of the Held, to the ſervice of the Bead; 
ſtrength of the Kingdom much impaired, and the Subjects much grieved ; who 
in thoſe early times ſaw the inconveniences, and complained thereof to their Kings, 
but could not prevail. This was the vintage of Kings and great men, but the zl. Paris in 
gleanings of the were much more plentiful ; for beſides the Courts (which Ack. 
ſwelled as the irregularities of thoſe times increaſed, and thereby enriched the Cof- I 
fers of that covetous Generation, the part whereof ought by the Canon to An. 1000. 
go to the publick) the beſt of the ſettled maintenance, tally of the infe- Concil. Brit. 
riour degrees, aroſe from the good affeRions of the people, who were either for- II tbeld. 
ward to offer, or eaſily perſwaded to forgo a conſtant ſupply for the Church-men z:. 
out of their Eſtates, as well real as perſonal, eſpecially in the particulars enſuing. 
The moſt ancient of all the reſt was the firſt-fruits, which was by way of emi- 
nency called Cyrick-ſceate, or in more plain Engiiſb, Church-Fee ; which was al-. Frairs. 
ways payable upon St. Martin's day unto the Biſhop out of that houſe where the ">< + 
did inhabit upon the Day or Feaſt of the Nativity. It was firſt granted by conc, Brit 
arliament in the time of King Ina; and in caſe of negle& of payment, or denial, b. 185. 
it was penal twelve-fold to the Biſhop, beſides a fine to the King, as was after. Carel Nn. 
wards ordered by Canutus. | iS; by 25h p- of 5 
After the firſt- fruits cometh to conſideration the Revenue of Tythes, the which Zone Brie, 
J find no publick Act of State to warrant, till the Lægatine Council under Offs : p. 298. 
Although the Canon was more ancient. The Biſhop at the farſt was the genera] An. 787. 
Receiver as well.of theſe as of the former, and by him they were divided into three 
parts, and imployed one to the poor; another for the maintenance of the Church; 
and a third part for the maintenance of the Preſby 
Acts of State ſucceeded concerning this, amongſt which that grant of Atbeſwolfe - 
muſt be a little pauſed upon. Some Writers ſay that he gave the tenth Manſion, Iagulfas. 
and the tenth of all his goods: but Maluſbury ſaith, the tenth of the Hides of _. 
Land; but in the Donation itſelf, as it is by him recited, it is the Tenth Manſion. a, 4. dan. 3 
But Matth. Nm. underſtands that be gave the Tenth part of his Kingdom, but au. 654. 
in the Donation by him publiſhed it is decimam pariem terre mea. In my opinion, 
all this being by tradition, little can be grounded thereupon. The form of the 
Donation itſelf is uncertain and various, the inference or relation more uncertain and 
unadviſed ; for if the King had granted that which was not his own, it could nei- 
ther be accounted pious or rational. Nor do we find in the Donation that the 
King in preciſe words gave the Land, or the Tenth part of the Land of his King- 
dom, but the Tenth of bis Land in the Kingdom : And the exemplification pub- 
liſhed by Mattb. Meſim. countenanceth the ſame, albeit the Hiſtorian obſerved it 
not . But ſuppoſe that the Kingdom joined with the King in the conceſſion, and - The Regat . 
that it was the courſe to paſs it only in the King's name, yet could not the Tench Revenues | 
Hide, Tenth Manſion, or Tenth part of the Kin be granted, without confu-Hened fan- 5 
fon in the poſſeſſions of the people. For either ſome particular perſons muſt part common af 
with all their poſſeſſions, or elſe out of every man's poſſeſſion quſt have iſſued a . Pet. 31. 
proportionable ſupply; or laſtly a Toh part of every man's poſſeſſion, or Fm Ones 
| 2 2 


tery. But in future times many 
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Seal for. tor, and paid (before the dead body was buried) unto that Church w 
Concil. Brit. 


Conc. Brit. cupied to the yearly value of Thirty-pence, excepting the Lands which he had 


SAXON S. Ole de WI? 
and Land, muſt be ſet forth from the reſt ; or ſome muſt loſe all and become beg- 
gars, to fave others: all which are to me equally improbable. Nevertheleſs I do 
not take the thing to be wholly fabulous, but may rather ſuppoſe that either a 
Tenth was given out of the King's own Demeſnes, which is moſt probable ;' or 
elſe the Tenth of the Profits of the Lands throughout the Kingdom ; and that it 
was by publick Act of State, and that Clauſe forgotten by Hiſtorians. And thus 
might a good precedent be led to Alfred, Athelftan, and other Kings, who ſettled 
Tithes under payment of penalties, and appointed the times of payment, v/z. 
The ſmall Tithes at Fhitſontide, and the great Tithes at Abo/lantide. | 
Another Tribute was that of Luminaries, which by Alfred and Gunthrun was 
firſt ſettled by Law, although it had been befo e claimed by Canon. It was pay- 
able thrice a year, viz. Hollantide, Candlemas, and Eafter, at each time half a pen- 
ny upon every Hide of Land ;, and this was under a penalty a'fo. _ 

Another Income aroſe from the Plough, and under the name of Plough- Ams: 
At the firſt it was granted by Edward Elder generally, and the value was a 
penny upon every plough ; and in after-times it was ordained to be paid fifteen 
days after Eafter. both ah fark 
Next comes a Fee at the death of the party, which was —— called Sou /- 
ſking ſo | * be body 
's dwelling was. So as they never left paying and aſking ſo long as t = 
4 * z and this it's probable turned into that fee which was afterwards 
called a Mortuary. | * . hath 70 Win 
The Incumbent alſo of every Church had Glebe laid to the Church; beſides ab- 
lati-ms, and other caſual profits, as well ariſing from houſes bordering upon the 
Church, as otherwiſe. All theſe four laſt were payable to the Prieſt of that par- 
ticular Congregation, and had not their beginning till Pariſhes came to be ſettled. 
Laſtly, the zeal of the charity of England was not ſo cold as to contain itſelf 
within its own bounds: they were a de nt Church upon Rome, and their old 
Mother * muſt not be forgotten. An alms granted; for under that lowly title it 
paſſed firſt, but afterwards called Romſcot or Romesfeogh ; or wot op for it 
St. Peter ad 
vincu a; and therefore alſo called Peter- pence: it was for the Pope's uſe ; and was 
ſettled under t penalties upon the defaulters. It aroſe by degrees and parcels : 
For firſt Ina the Saxen King granted a penny out of every houſe in his Kingdom: 
After him Of g anted it out of every dwelling houſe that had ground thereto oc- 
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purpoſed for the Monaſtery at St. Albans. This Ofa had a much larger Domi- 
nion than Ina, and was King over three and twenty Shires. After whom Arbel- 
wo paſled a new grant thereof out of his whole Kingdom, which was well-nigh 
all that part which was called Saxony, with this proviſo nevertheleſs, that where 
a man had divers dwelling houſes, he was to pay only for that houſe wherein 
he dwelt at the time of payment, Afterward Edward the Confeſſor confirmed that 
Donation out of ſuch Tenemeots as had Thirty pence vive pecunie. If then it 
be granted, that the Saxon Subjects had any property in their Lands or Tenements, 
as no man ever queſtioned, then could not this charge be impoſed without the 
publick conſent of the people; and then the afſertions of Polyabre and the Monks, 
who tell us that Ia and Offa had made the whole Kingdom tributary to Rome, 
mult needs be a miſtake, both in the perſon, and the nature of the gift, 2 
5 — ' 8 . 1 : © 
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e 5 * 
there is much more difference between an Alms and a Tribute, than between Dubs 
the King and the People. Now that it was an Alms, and not a Tribute, may ap- 

pear, for that the original was a ſudden pang of Zeal, conceived and born in one vit. Ot. 19. 


reath, while the King was at Nome; and therefore not impoſed as a Tribute, 
Secondly, it was ex regali munificentia, and therefore free. Thirdly, it was ex- 
preſly the gift of the King; for the Law of St. Edward, which provideth for the Concil. Brit. 

recovery of the, Arrears of this Money, and enjoineth that they mult be paid to the f 445- 12 
King, and not to Rome, as it was in the days of Canutus and Edgar, rendereth the. 2 
reaſon thereof to be, becauſe it was the King's Alms. „ 
Secondly, that it was an Alms only from the King, and out of his own De- © © 
meſnes, may ſeem not improbable, - becauſe firſt it was ex regal; munificentia, 4 
which could never be affirmed if. the gift had been out of the Eſtates of others. 

Secondly, it was granted only out of ſuch. houſes as yielded Thirty pence Rent, 

called v:zve pecuni æ, becauſe in thoſe times Rent was paid in Victual; fo as it 
may ſeem that only Farms were charged herewith: and not all mens Farms neither; I 
for the general income will never anſwer that tion. The icular hereof | 
I ſhall in brief ſet forth. It appeareth in the former Quotation, that Of: charged 
this Levy upon the Inhabitants dwelling in Nine ſeveral Dioceſſes, viz. 1. Hereford, 
which containeth the City and County adjacent. 2. Worceſter, containing the Ci- 
ties and Shires of it and Glouceſter. 3. Litchfield, containing Warwickſhire, Che- 
Hire, Staffordſpire, Shropſhire, and Derbyſhire. 4. Leiceſter, with the County ad- 
jacent. 5. Lincoln, with the County adjacent. 6. Dorcheſter, whereto belong- 
eth Nor: n/bire, Oxfordſhire, Buckinghamſhire, Bedfordſhire, Huntingtonſhire,, 
Cambridgeſhire, and half Hertfordſhire. 7. London, with Eſſex, Middleſex, and the 
other halt of Hertfordſhire. 8. Helmbam, with Norfolk. g. Domuck or Dunwich; 
with Suffolk. In which nloe Dioceſſes were two and twenty Shires. And he fur- | 
ther granted it out of Spatingbenſbire, (now Nottingham) whoſe Church _belong- | 
eth to York. But in Ethekoolfe's time the Grant was enlarged, and extended into 
Fifteen Dioceſſes ; which, together with their ſeveral charge out of the Engliſh For Martyr. 


Martyrology, I ſhall particularize, as followeth : _ ni p. 340. 
| | n N 3 
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ng Two hundred pounds Six ſhillings and 
pence, will not | pounds of now current Money, 
weight of a Penny was not leſs in thoſe times than in the Reign of Edward 
the Firſt, when it was the Twentieth part of an Ounce, and that Twentieth 
part of a Pound, as by the Statute thereof made * Nor can the dif- 
dna of the ti 

that of 


be much (if any) m of the vicinity me of this extract to 
the Statute : for no particular date thereof appear, yet it ſeemeth 
to be done after the Tranſlation of the See from Thetford to Norwich, which was 

N Are. a done in Filliam Rufus his time; and after the erecting of the Biſhoprick of Ef, 
. which was in the time of the Firſt. Now albeit this charge was in future 
times diverfly ordered and . account it will appear, that not 
above Eight and forty thouſand and Eighty Houſes were charged in this time of 
Edward the Second with this Aſſeſſment; which is a very ſmall proportion to the 
number of Houſes of Huſbandry in theſe days, and much more inferiour to the 
ion of Houſes in thoſe times, if Polydere's obſervation be true, that in the 
neror's time there were Sixty thouſand Knights Fees ; and as others, Fifty 
Pariſhes. It may therefore be rather thought that none but the King's 
Farmers were herewith, notwithſtanding the poſitive Relations of Writers, 
who in this caſe, as in moſt others, wherein the credit of Rome is engaged, ſpare 
not to believe lightly, and to write largely. And thus for their Sevenfold Church- 
Officers, we have alſo as many kinds of conſtant maintenance. One in Lands 
and Tenements, and fix ſeveral kinds out of the Profits and the perſonal Eſtates, 


beſides the emergent benefits of Oblations and others formerly mentioned. 


* 88 H AR A. 8 
Of the ſeveral Precinfis of Juriſdictiont of Church G 1 
| amongſt the Saxons. as, jy r 


HE Church-Officers thus called to the Drum and paid, are ſent to their 
ſeveral charges over Provinces, Dioceſſes, Deaneries, and Pariſhes, as they 


Malmf. get. could be ſettled by time and occaſion. Before the Saxons arrival, London had the 


_— - itan See, or was the chiefeſt in precedency ; for Archbiſhops the Britons 
+ had none. Afterwards, by advice of the Wiſe-men, Canterbury obtained the pre · 
cedency, for the honour of Auſlin, who was there buried. The number of Pro- 


, who appointed two Archbiſhops in Saxony ; the one to refide at Canter- 
the other at Tori; and that each of them ſhould have Twelve Biſhops un- 
im. But this could never be compleated till Auftin was dead; as 
Epiſtle of to Pope Leo appeareth. Nor then had the Pope the whole 
herein intailed to his Triple Crown; for the ſame Epiſtle witneffeth, that 


Malmſb. loco 


catat. the Council of the Wiſe-men of the Kingdom ruled the caſe of the Primacy 


Vit. Offs. | = . 

Malmb. Of Canterbury. And Q the King afterward divided the Province of Canter 
Con: L. Brit. into two Provinces, E formerly wa but one. And the Precincts of Dives? 
Ant. it. ſes have been altered ordinarily ings, or the Archbiſhops and their Synods, 
N the Lives of thoſe firſt Archbi ſet forth, Theodore had divided his Province 
of 8 into five Dioceſſes ; and within a hundred years after Offa, we find it increaſed 


Ss 


_ 
d 
\ 
3 
J 
: 
Wy 
1 
» 
F 
by 
x 
* 
: 
| 
q 
k 
. 
1 
d 


and their ſeveral Metropolitan Sees, was firſt ordered by advice of Pope 


by the 
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Dioceſſes have alſo been ſubdivided into inferiour Precints ®, 
or Decanaries, the chief of which was wont to be a Preſbyter of 
called Decamus, or Arch-Preſbytey. The name was taken from 
the Lay-power, called Decennaries, 
the — under * x — 

be overſight whereof was the Preſbyters work. They alſo had Abbeys 
religious Houſes ; but theſe were however regular among themſelves, yet irregular, 
in regard of Church-government, whereof I treat. ( 5 Sag ö 


JJ) - 4 oe N 
Of the manner of the Prelates Government of the Saxon Church, 


Aving diſcourſed of the Perſons and Precincts, it now befals to touch upon the 

= manner of the Government of the Church by the Saxon Prelates ; which was 
i not wrapped up in the narrow cloſet of private opinion, but ſtated and regulated by 
| publick Council, as well in the making as executing of Laws already made. "ThisMalnh. get. 
| courſe was learned from. antiquity, and inforced upon them by a Roman Conſti- 6. . 
rution, in. the caſe that concerned Archbiſhop e and Wilfred, upon this - 
ground, Qyod enim multorum concilio geritur nulli entium ingerat ſcandalum. 2 
Theſe are moſt ordinarily called Synods, h at the pleaſure of the RelaterBaronius, - F 
called alſo Councils, and are either Dioceſan, or Provincial, or National, and theſe . 930. 
either particular or general. The general confiſted of all the Biſhops and Clergy ; 
and ſuch was the Synod under Archbiſhop Dumſlan called. The National Synods 
were diverſly called; ſometimes by the Pope, ſometimes by the King, as the firſt 
moving occaſion concerned either of them. For Pope Agatho in a Synod at Rome, Malmi. gel. 
ordered that a Synod ſhould be called in & (viz. England) Sacroſanita autho-P=uf- lib. 5. 
ritate & noſtra & | anitate ; and many Legatine Synods in ſucceeding times J. 680. 
demonſtrate the ſame. That the Saxon Kings alſo called them upon occaſion, is 
obvious through all the Councils, and needleſs to inſtance amongſt ſo many parti- 
culars. The Provincial Synods were ſometimes convocated by the King, and Concil. Kit. 
ſometimes by the Archbiſhop, and ſometimes jointly. The Dioceſan were calledF ,?,' * 
by the Biſhop. In the National and Provincial, ſometimes Kings moderated alone, 
ſometimes the Archbiſhop alone, and ſometimes they joined together. The Af-Ibid. 316, 
ſiſtants were others, both of the Clergy and Laity, of ſeveral Ranks or Degrees; 357. 
and it ſeemeth that Women were not wholly excluded ; for in a Synod under 
Withered King of Kent, Abbatiſſes were preſent and atteſted the Acts of that y; 
nod, together with others of the Clergy of g: cater degree. The matters in action | lf 
were either the making or executing of Laws for Government; and (becauſe few ; 5 | 
Laws paſſed that did not ſome way reflect upon the King and people, as well as the 6 
_ Clergy) the King was for the moſt 110 preſent, and always the Lords, and o- 

thers : Yet if the matters concerned the Church in the firſt act, the King though —_ 
preſent, the Archbiſhop was nevertheleſs Prefident ; as it befel at a Synod at Gesel Brie, 
venſboe, An. 747. and another at Celchith s, An. 816, And in the Reign of Ed. 5. 7.7. 

ward the Elder, though the Synod was called by the King, yet the Archbiſhop" . c. 


The Craft of the Prelates was to diſtribute iheir Spivitual Offices chro- the Kingdom, (e us to influence and 
direct every part of the Temporal Government, and to actuate the whole for the Church' Good. Thus every: 
f Temporal had a Spiritual Concomitant 7 ſapre. | 
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was Preſident, - Concerning all which it may be in the ſum well-conceived, that 
in the penning of the Councils aforeſaid, either the Clergy (being the Penmen) p 
woeere partial or negligent in the ſetting down of the right form that the King 
- .- called theſe Aﬀeinblies by inſtance of the Archbiſhop, and ſometimes preſided in 
his own perſon, and ſometimes deputed the Archbiſhop thereunto, | _ + 

___ _ "The executing of Laws was for the moſt part left to the Dioceſan, Synods ; 
yet when the caſes concerned great men, the more general Councils had the Cog- 
nizance, and therein procceded ſtrictly. ſparing no perſons of what degree ſoever. 

M Wen. Examples we find hereof, amongſt others, of one inceſtuous Lord, and two de- 
An. 95.958. Iinquent Kings, Edwy and Edgar. Nay they ſpared not the whole Kingdom; for in 
Corel Brit. the quarrel between Cenulphus the King, and Archbiſhop Wilfrid, the whole Kingdom 
7 was under intetrdict for ſix years ſpace; and no Baptiſm “ adminiſtred all that 
* or Sacr®- time. Nor were they very nice in meddling with matters beyond their ſphere, 

Ibid. 337. Sen with matters of 


;. for at a Proyincial Council (for ſo it is called) they 
bore all down before them, even the King himſelf, as in the caſe between Cenu/- 
Ibid 319.332- ghee the King, and the Archbiſhop of Canterbury, concerning the Monaſtery. of 
p.334. Urban. The like alſo of another Synod concerning the Monaſtery of Neſtburgb: 
Ir's true, the Lords were preſent : and it may be faid, that what was done, was 
done in their right; yet the Clergy had the rule, and begat the Child; and the 
Lay-Lords only might challenge right to the name. This concurrence of the 
Laity with the Clergy contracted much buſineſs, and by that means a cuſtomary 
power, which once rooted, the Clergy after they ſaw their time (though not 
without difficulty) turned both King and Lords out, and ſhut the doors after them, 
and fo poſſeſſed themſelves of the whole by Survivorſhip. But of this hereafter. 
The particular Dioceſan Synods were, as I faid, called by the Biſhops within 
Mag. cent. 8. their ſeveral Dioceſes. "The work therein was to h the Word as a ptepara- 
cap. . tive, then to viſit and enquire of the manners of the Clergy in the worſhip” of 
God, and of all matters of ſcandal, and them to correct. Theſe Synods were to 
be holden twice every year Þ, at certain times: and if they met with any matter 
too hard for them to reform, they referred it to the Provincial or National Synod. 
, C H A P. XIV. 20, 
| Of Cauſes Ecclfiaftical, 
S the power of Synods grew by degrees, ſo did alſo their work; both which 
did 8 — aa feed oak cite: Their work © conſiſted in the re- 
An. 46. forming and ſettling matters of Doctrine and Practice. The firſt was the moſt an- 
cient, and which firſt occaſioned the uſe of Synods. In this Iſland the Pelagian 
Hereſy brought in the firſt precedent of Synods that we have extant; and herein 
it will admit of no denial, but in the infancy of the Church the Teachers are the 
principal Judges of the nature of Error and Herely, as alſo of the Truth; as the 
Church is the beſt guide to every Chriſtian in his firſt inſtruction in the 
principles; but after ſome growth there is that in every Church and 
Chriſtian, that makes itſelf party in judging of truth and Error jointly 
with the. firſt Teachers. And therefore tis not without reaſon, that in that 
* ©4553 lg firſt 
rener twice yearly. Ii LL. Cenſiſeris, 


2. Herefy. 


— 
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firſt Synod, although Germanus was called: Tudex, vet the people hath the name Bede. hit. l. 1. 
of Arbiter, and tis ſaid that they did conteflare judicium. © Be TOR « Kt 
' Blaſhbemy was queſtionleſs under Church-cenſure, but I find na footſteps of any. Blom. 
particular Law againſt it“; yet in Scotland a Law was made to puniſh it with cut - Coneil. Bri. 
ting out the! Tongue of the Delinquent : But it may be feared that neither the A, . 
Saxons nor the Raman Teachers, were ſo zealous for the honour of God's Name, * 8-4 via. 
as to regard that odious fin ; unleſs we ſhould account them fo holy as that they Pref. . 
wary Ut ay orig, ene? Dn 8 8 1 A 
But was an early ſin, and ſoon provided againſt ; the Church-cenſure 3 444 
was al ed d in Britain L the Saxon Church 124 any breath: Afterward **- 1. 
it was puniſhed by Fine and 1 by a Law made by Afred, as he. 
provided in like manner for other Church-Laws. Bur Ibid. 367. 
The times anciently were not ſo zealous for due obſervance of Divine Worſhip, 4 Fal u. 
unleſs by the true Churchmen who were the Leaders therein ; à foreign Canon . C5500- 
was made to enforce that Duty long before, but it would not down with the rude 9825 
| Saxons : they, or the greater ſort of them, were content to come to Church only 5 4. 
to pray and hear the Word, and ſo went away. This is noted by that ancient Bd. bit ib. 
Writer in nature of an imputation, as if ſomewhat elſe was to be done, which ©? © 
they neglected; this ſomewhat was the Maſs, which in thoſe days was wont to be Mag. Cent. 7. 
ated after the ſermon ended. And it's probable that if the Nobles were ſo ill train- © 
ed up, the inferiour ſort was worſe ; and yet find we no Law to conſtrain their 
diligence: or to ſpeak more plainly, it's very likely the Saxons were ſo reſolute in 2 Bait. 
their Worſhip, as there was either little need of Law to retain them, or little uſe® 7 
of Law to reclaim them. For it's obſeryed in their late Pſalter, that the Romans. Inage in 
Clergy was not more forward to Image or Saint-worſhip, than the People were” 
backward thereto ; and therein ſhewed themſelves the true Seed of their anceſtors... Mor 
in 2 of whom it's obſerved that they endured not Images, but worſhipped dum. 
a Deity which they ſaw ſola reverentia. | 
Sorcery and Witchcraft they had in abomination :. yet it was a ſin always in a7: bt. 
miſt, and hard to be. diſcerned but by the quick-ſighted Clergy ; and therefore it... B. 
was left to their cenſure, as a fin againſt the Worſhip of God. This Ethelbald the 26. An.745. 
Mercian King firſt endowed them with; and they alone exerciſed the Cognizance 
thereof till A red s time, who inflicted thereupon the of Baniſhment: butt 377 
if any were killed by inchantment, the delinquent ſuffered death by a Law made a,. _— 
by Erbelflan. And thus by degrees became one and the ſame Crime puniſhable | 
in ſeveral Juriſdictions, in ſeveral reſpects. | f | | 
Concerning Perjury, the Prelates had much to do therewith in future times 38. Peg. 
and mY had the firſt hint from Ina the Saxen King's Grant to them of power toll 8. u. fol. 
take Teſtimonies upon Oath, as ſuppoſing that the Reverence that men might bear 
to their Perſons and F unions, would the rather overawe their Tongues in wit- 
neſſing; that they would not dare to falſify, leſt theſe knowing men ſhould eſpy 
it, and forthwith give them their doom. But no poſitive law allowed them that. 9-28. 
wer of ſentence, till AZhe/fan's Law gave it; and upon Conviction by the ſame | 
Law, digeſted the delinquent's Oath, for ever. 7 
Sacrilege comes in the next place, being a particular Crime merely of the der- 
gymens invention and naming ;. for before they baptized it, you might have well“ * 
enought called it Theſt, Oppreſſion, or Extortion. This Crime the Prelates held Coneil. Bk. 
under their Cognizance by virtue of * general Maxim, That all wrong * 127 


— | | | : \t n, * 8 5 
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Ann. 610. the Church, muſt be judged by the Church, The firſt time that 1 can obſerve” they 
1:4. 265. challenged this power, was by Egbert Archbiſhop of Ny in the Seventh Century. 
16. Simery., But nothing was more their own than Simony ; and that may be the reaſon why 

we find ſo little thereof either for. the diſcovery or correcting of it. All former 
Concl. Brit. Crimes were in their firſt act deſtructive to the Church, but this advantageous ; 


* therefore though the Canons roar loud, yet the execution is not mortal, be- 


cauſe it's bent againſt the dignity, and not the gain. And although the Canon 


would not that any Preſbyter ſhould be made, but preſented therewith to ſome 

— _- place to exerciſe his function in, yet it ſerveth not for thoſe times when men were 
ſent forth rather to make Flocks than to feed Flocks. 743% 5585 

And yet the Theme of Marriage was the beſt Diſh in all their Entertainment : 

_—_ They had the whole common-place thereof, with the Appurtenances, within the 
compaſs of their Text, before ever it attained the honour of a Sacrament, It 

| was a branch of Moſes's Law, whereof they were the ſole Expoſitors, and fo ſeem- 
eth to be caſt upon them by a kind of neceſſity, as an Orphan that had no owner, 
Nevertheleſs a paſſage in Euſebius ſeemeth to repoſe this Truſt in the Civil Magi- 
ſtrate ; for he relateth out of Juin Martyr, concerning a Divorce ſued out by a 
godly Matron long before the Prelacy got into the Saddle, or the Clergy had the 
power of Judicature. And whereas Lucius taxed Urbrcivs the Magiſtrate: for pu- 


niſhing Ptolemy who was guilty of no crime worthy of his cognizance in that kind, 


amongſt other Crimes (enumerated by him, whereof Prolemy was not guilty) he 
nameth the Crimes againſt the Seventh Commandment; intimating thereby a 
power in the Judge to ha 
the Prelacy beginning to mount, nibbled at it in the ſecond Centry, but more 
clearly in the fourth, when the perſecutions were allayed, and men of Learning 
began to feel their Honour, and never left purſuit till they had ſwallowed the 
Bait, and exerciſed not only a ſudiciary power in determining all Doubts and Con- 
troverſies concerning the ſame, but challenged an Efficienciary power in the Mar- 
 riage-making. This Garland Aufiin brought over with him, and crowned the 
Bedi kb&. Saxon Clergy therewith, as may appear by his Queries to Pope Gregory : And 
7 :.cap. 27. thus the Saxons that formerly wedded themſelves, became hereafter wedded by 
| the Clergy. Yet the Civil Magiſtrate retained a ſupreme Legiſlative power con- 
cerning it, as the joint Marriages between the Saxons, Britons, and Pitts, do ma- 
nifeſt: For it's ſaid of that Work, that it was effected per commune concilium & aff 
Concil. Brit. ſenſum omnium Fpiſcoporum, procerum, comitum, & omnium ſapientum, ſeniorum, & 
2'% e Pepmlorum totius regni, & per præceptum Regis Ine : and in the time of Edward 
rt · — . . ” 
b. 423) their King, were enacted Laws or Rules concerning Marriage; and fo unto the 
Lay-power was the Eccleſiaſtical adjoined in this Work. 
"Ridin. The Clergy having gained the Principal, with more eaſe obtained the Appur- 
tenances, ſuch as Baſtardy, Adultery, Fornication, and Incefl. There was ſome 
doubt concerning Baffardy, becauſe it trenched far into the Title of Inheritance; 
and ſo they attained that ſub modo, as afterward will appear. The Laws of A 
fred and Edward the elder, allowed them the Cognizance of Inceft; although 
2 Bat. nevertheleſs the Civil Magiſtrate retained alfo the cognizance thereof, ſy far as 
1. 30 Concerned the penalty of the Temporal Law. Adultery and Fornicatim, they 
1 held without controut; yet in the ſame manner as the former: for the Civil 
Feraication, Magiſtrate had cognizance thereof, ſo far as touched the Temporal penalty, And 
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ve cognizance of thoſe Crimes as well as others. But 
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ive them as much as can be allowed, it's probable that in all or moſt of the Concil. Brie. 
s foregoing, they had the honour to adviſe" in determining of the Crime, and $58. 
declaring the Law, or defining the matter; for in thoſe ignorant times it could not 
be expected from any other. tig d nn 
But how the cognizance of Tyrbes in under their wing, might be much more 7-4... 


Til 


wondered at, for that it was originally from the Grant of the People: nor can a 
better ground be found by me than this, that it was à matter of late original: For 
till the Seventh Century the times were troubleſome ; and no ſettled maintenance 
could be expected for the Miniſtry, where men were not in ſome certainty of 
their daily Bread. And as it will hardly be demonſtrated that this Title was ever 
in any poſitive National Law before the time of Charlemain, in whoſe time, by a 
Synod of Clergy and Laity, it was decreed” that Tyrhes ſhould be gathered by ſe- | 
leed perſons, to pay the Biſhops and Preſbyters : So neither can 1 find any Saxon vad. Du. 
National Conſtitution to ſettle 


7 


by 4 4 


is duty, till A/fred's time, although the Church- 8838 * 


men had them as a voluntary Gift, (fo far as touched the guota pars) for the ſpace Rabban. E- 


of well-nigh #Hundred years before. But A/fred made a National Law, under ar. - 
nalty, to enforce this Buty; which the Canon could not wring from the Saxons, Ons 

bow readful ſoe ver the Cenſure ed. And by 2 

their remedy by Eccleſiaſtical pl i for the matter in fact, and alſo: the Civil * 

— 2 cognizance in point of Right, albeit future times introduced a change 
creln, © mY | | «77 KV | ö : 


| þ 3 2 C H A 5 XV. vun Rake 
A brief Cenſt ure of the Saxon Prelatical Church Government. | 


HIS that IT have ſaid, might at the firſt view ſeem to repreſent a curious 

Structure of Church-policy, which might have put a period to time itſelf ; 
but (to ſpeak fine ira & ſtudio) the height was too great, confidering the founda- 
tion, and therefore ever weak, and in nced of props. The foundation was nei- 
ther on the rock, nor on good ground, but by a Gin ſcrewed to the Raman Con- 
ſiſtory, or like a Caſtle in the Air, hanging upon a pin of Favour of Kings and 
great men. At the firſt they thought belt to temporize, and to hold both theſe 
their ſtrings to their Bow ; but feeling themſelves ſomewhat under-propped by the 
Conſciences of the ignorant people, they ſoon grew wondrous brave, even to the 
jealouſy of Princes; which: alſo was known ſo notoriouſly, that the publick Sy- 
nods rang, That the Prelates loved not Princes, but emulated them, an envied their 
greatneſs, and purſued them with detraction. And if the Cloth may be judged byConcil. Brie. 
the Liſt, that one example of Wi/fred Archbiſhop of Terk will ſpeak much. Het: 25+ 
was once ſo humble-minded, as he would always go on foot to preach the Word 7” 


but by that time he was warm in bis Archbiſhop's Robes, he was ſerved in Vekuyus ged. 
ſels of Gold and Silver, and with Troops of Followers, in ſuch. Gallantry, as His pontif. lib. 8 


Pomp was envied of the Queen. A ſtrange growth of Prelacy in ſo ſmall a ſpace” 
as Eighty years, and in the midſt of ſtormy times, ſuch as chen afflicted this poor 
Country! But this is not all; for never doth Pride lead the Way, but ſome o- 
ther baſe Vice follows. 1 will not mention the lives of the Monks, Nuns, and 
4a 7 | | * 
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this means the Church had eil. Br t- 
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F bent epi. other Clecksz Malmfury Main ſufficiently of their Luxury, | Dronkeanefs, 'Quar- 
a mere relling; and Fighting. itneſs thereto, and tell us ** the Clergy ſeldom 
hy read 9 and did never preach, and were ſo rolf ignorant, that Alfred 
the King being a diligent Tranſlator of Latin Writers into the Saxon Tongue, ren- 
dered this reaſon, Becauſe they would be very uſeful to ſame D that underſtood 
| Concil, Brit. qo the Latin Tongue. Nor were the Preſbyters of another dye; for that King be- 


?-379 wailing their ignorance, in his Letter to Folfegus, faith, That thoſe which were de 


gradu ſpi were come to that condition, that few of them on this fide Humber, 
could underfland their Common-prayers, or tranſlate them into Saxon; and ſo few, 


as 1 d not (ſaith he) remember one on this fide the Thames when I began to reign. 
And the Synod that Chould have falved all, covers the Sore with this Canonical 


Plaiſter, that thoſe of the Clergy that could not ſay Domine miſerere in Latin, 
m—_ Bit. ſhould inſtead thereof ſay, Lord hen cry upon us 1 kk It was therefore a 
their Works, or Title of Divine Rigbt; 


:65.5255-vain thing for he. Cry: to 
An. 747 their great Pomp, — p — favour of Kings, commended them to 1. — 
people; and the favour of the 


Adminiſtration, or rather Adoration of ignorant 
2 who _—_— — intereſt with the 


Roman Chair, unto the regard of Kings 
Conclave on the one fide, and with the on the other fide, by their means; 
t cannot be denied but the Pope and 


and fo they mutually ſerved one another. 
Kings were Cards in thoſe days; yet had the Prelacy maturely conſidered 
- nature of the Saxon Government, ſo much depending upon the people, they 
ight have laid a more ſure foundation; and attained their ends with much more 
e and honour. I commend not the baſe way of Popularity by Principles of 
Flattery, but that honourable ſervice of Truth and Virtue which ſets up a Throne 
in the minds of the Vulgar, few of whom but have ſome ſparks of Nature left 
unquenched': for though Reſpect may chance to meet with Greatneſs, yet Reve- 
rence is the proper Debt to Goodneſs ; without which we look at great men as 
Comets, whoſe influence works miſchief, and whoſe light ſerves rather to be gaz- 
ed upon, than for direction. 
The foundation thus happily laid, the Progreſs of the building was no leſs irre- 
* in regard of their ends that they aimed at: For firſt, they admitted the 
aity into their Synods ; who were not ſo dull but could eſpy their ambition, nor 
lo baſe-ſpirited as to live in flavery after conviction. This Error was efpied 1 
confeſs, tot Kc wa too late; and though they reformed it, yet it was after Four 
hopes cars labour. And in the mean time, by the An of the Clergy - 
pit themle Ives, Kings had firſt learned fo much of their Supremacy, and the 
Libr ſo much of their Liberty, 66 as they began to plead with the Clergy, and you 
brought the matter to ifſue, before the Synod could rid themſelves of theſe 
SpeFators, or rather Overſeers of their ways and actions. A ſecond Error was the 
yoking of the Biſhops power under that of the Synods: for they had little or no 
power by the Canon that was not under their controul, neither in admiffion or 
1 of Preſbyters or others, determining of any cauſe, nor paſſing ſentence 
208, 265. of Excommunication : And this could not but much hinder the haſty growth of 
Antichriſts in this Kingdom. Nor could it ever be compleated ſo long as 
the Synods had the chief power. Nevertheleſs the inthralled ſpirits of the Cler 
and terrour of the Papal thunder- bolt, in continuance of time furmounted this dif- 
5 W and Synods became ſo tame and cafily led, as if there had been but on 
8 De 


Devil to rule amongſt them all. For if any quick eye or active ſpirit did but be- 

gin to peep or ſtir, the te e /atere ſoon reduced him into rank, and kept all 

in awe With a Sub pena of unknown danger. A third error, was the allowing 
of peculiars and exemptions of Religious Houſes from ordinary juriſdiction ; and 
tis was an error in the firſt concoction, a block in the way of Prelacy, and a clog 
to keep it down. This error was ſoon felt, and was occaſion of much mutiny in 
the body Eccleſiaſtical ; but exceeding profitable for Rome, not only in point of 
Revenue by the multitade of Appeals, but eſpecially in maintaining a party for - 
the Roman See, in cafe the Prelacy for England ſhould ſtumble at the Supremacy of 
Rome. Otherwiſe it ſeemed like a Wen upon the body, rather than any Homegene 
Member; and without which certainly the Engliſh had thriven much bet- 
ter, and the Roman Chair much worſe. In all which regards, I muſt conclude, 
that the Prelatical Government in England was as yet like a young Bear not fully 1 
licked; but left to be made compleat by time and obſervation, 's 
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Of the Saxons Commonwealth, and the Government thertof; and f 
of the King. 


F Aving already treated of the Saxon Church, in order I am now come to the 
Republick, which in all probability will be to be ſuitable to their 
Original in Germany; whereunto having relation, I ſhall firſt fall upon the perſons 
and degrees abſtractively, then in their aſſemblies, and laſtly of their Laws and 
Cuſtoms. The Saxons in their firſt ſtate in were diſtributed into four 
Claſſes, viz. the Nobles, the Freemen, the Manumitted and the Band- mem. 
Under the Nobility, and from them, aroſe one that was called a King, of whom I 
ſhall ſpeak apart: the two laſt differed only in the bare liberty of their perſons, 
and therefore may be comprehended under one head, as they were in their ori- 

inal. | | c 5 
y A King amongſt the old Saxons in probability was anciently a Commander in 
the field, an Officer pro tempore, and no neceſſary Member in the conſtitution of 
their ſtate : for in time of when the Commonwealth was itſelf, the execu- 
tive power of the Law reſted much in the Nobility ; but in times of War, and Wick. n gen. 
in publick diſtractions, they choſe a General, and all ſware obedience unto him Sen. bb. 1. 
during the War; it being finiſhed, the General laid Lee W and e- | 

one lived &guo jure, a contentus e. But in their tranſmigration 
— Britain, oc Fart oh gr the 1 the continual uſe of the General, 
made that Place or Office to ſettle and ſwell into the condition of a King; and flo  _ 
he that was formerly Dux became Rex ;- there being no more difference in the © 
nature of their places, than in the ſenſe of the Words ; the one ſignifying to Lead, 
the other to Govern; ſo as he that formerly was a {er vant for tbe occaſion, aſter- 
wards became a for life; yet cloathed with Majeſty, like ſome bitter Pill 
covered with Gold, to make the ſervice. better taſted, Nor was the place more 
defirable, if duly conſidered. For firſt, his Title reſted upon the good opinion = 
” of the Fyeamm; and it ſeemeth to be one of the beſt nnen 
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that he was thereby declared to be moſt worthy of the love and ſer vice of the 
Yet was the ground of their Election ſo uncertain, as a man might ima- 
gine that ſometimes there a more of the Will than of the Judgment in it; 
that it might be ſaid. to be the more free, for they neither excluded women nor 
children farther than preſent occaſions led them, The Weſt. Saxons depoſed Se- 
M. Wettm. their Queen, becauſe they would not fight under a Woman; but the Mer- 
An. 65a. ciam obeyed Ed their Queen, and under her fought valiantly with good ſucceſs. 
M. Weam. againſt the Danes; imitating the Cuſtom of the Sitones or Norwegians in Ger- 
22. 912-919- many: as they might borrow it from the Lacedemonians. A Cuſtom it was ſo 
Cragius. much the more honourable, by how much it demonſtrateth Freedom, and that 
the worth of the people reſted not ſo much in the head, as it's diffuſed through 
the whole body. And it ſeemeth to run in the blood of an Engl: even to 
this day, to be as brave under a fingle Queen, as under the moſt valiant King, if 
not much more; and ſtill to ſtrive to be as famous for the defence of Majeſty. 
wherever they ſet it, as the Brztons were of old. Nor were they different in their 
reſpect of age, from that of the Sex; for though after the death of Edmond, Ed- 
win or Edgar were to have ſucceeded in the Crown by the right of Deſcent, yet 
the States would not admit them, becauſe they were Minors ; but the Mercians ad- 
mitted Kenelme a Child of ſeven years old to be their King. They likewiſe exclud- 
ed not Baſtards till the Clergy interpoſed ; for they haying wound themſelves into 
the Councils of the Kingdom, procured a Confti:ution to back them in the E- 
lection of King's Legitime, &c. Let the Kings be legally choſen by Prieſts and El- 
: ders, and not fuch "as are begotten by Adultery or Inceſt: which Conſtitution was 
Mag. cent. 8. made in a Legatine Council, and confirmed by great Offa. The rule of their E- 
<ap- (2-) 9- JeQtion was the ſame with that in Germany, viz. to elect the chiefeſt out of the 
Tac?” chieſeſt F amily, that is, the chiefeſt for worth, not by deſcent; yet the honour 
they bare to their brave Kings who had deſerved well, made ſome to honour 
their Poſterity, and to chuſe their eldeſt af er their deceaſe; and fo in time Crowns 
were taken up by cuſtom, and EleQion oftentimes ſubſequent was accounted but 
a ceremony, unleſs the e will diſpute the point. Lact 
' Secondly, this Election was qualified under a ſtipulation or covenant, wherein 
both Prince and People were mutually bound each to other ; the people to defend 4 
their King, which the Hiſtorian ſaith was præcipuum Sacramentum ; and the Prince 
to the people to be no other than the influence of the Law, ſuitable to that ſay- 
Conci. Bat. ing of AEthelfian the Savon King, Seeing I according to your Law allow you what is 
' yours, do you ſo with me; as if the Law were the ſole umpire between King and 
e, and unto which not only the people, but alſo the King muſt ſubmit. 
1 like whereunto, Ina the great Saxon King alſo, No great man, ſaith he, nor 
Lamb. any other in the whole Kingdom may aboliſh the written Laus. Kings furthermore 
bound themſelves (at their entrance into the Throne) hereunto by an Oath, as 
tis noted of Canutus, unto whom, after Abeldred was dead, the Biſhops, Ab- 
bots, Dukes, and other Nobles, came and elected him to be their King, and 
ſware Fealty unto him; and he again ſware to them; that ſecundum Deum, & 
1 ſeeulum, &c. viz. according to the Laut of God, and of the Nation, be 
would be a faithful Lord to them. Tis probable, 1 grant, that the precipuum Sa- 
eramentium formerly mentioned, was in the firſt nature more perſonal for the de- 
fence of the perſon of their Leader, whilſt he was their Captain: becauſe ic much 
concerned the good of the Army, and without whom all muſt ſcatter, — 


Tacitus. 


Miror. cap. 1 
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all to ruin; and this the words of the Hiſtorian do evidence. But the fafety of 

the whole people depended: not on him after the War was done, and therefore 

the Oath tied them not any further: nor did the ſafety of the people afterwards, 

when as the Saxons entered this Land, fo abſolutely reſt upon the perſon of the 

King, eſpecially if he proved unfit to manage the work: and Picks 6 the fealty 

that the . ſware to their King, was not ſo abſolutely determined upon their 

(Kings) perſons, otherwiſe than in order to the publick weal, as may appear 

from the Laws of the Confeflor, who was within thirty years after the Reign of 
FEthelftan formerly mentioned. The words in Engliſb run thus: All the people in 

the Folkmote ſhall confederate themſelves as ſworn Brethren, to defend the Kingdom a- 

gainſt ſirangers and enemies, _ with their Lord the King; and to prejerve bit 

Lands and honcurs together with him with all faithfulneſs, and that within and with- 

out the Kingdom of Britain they will be faithful to him as to their Lord and King. 
So as tis evident, the Saxons fealty to their King, was ſubſervient to the publick 
ſafely; and the publick ſafety is neceſſarily dependant upon the liberty of the 
Laws. Nor was it to be expected that the Saxons would endure a King above 
this pitch. For thoſe parts .of Germany. (whence they came) that had the Regi- 
ment of Kings (which theſe had not) yet uſed they their Kings in no other man- 
ner than as Servants of State, in ſending them as Embaſſadors and Captains, as if 
they claimed more intereſt in him than he in them: And the Hiſtorian faith ex- Tacitner 
preſly, that amongſt thoſe people in Germany that had Kings, their Kings had a 
defined power, and were not ſupra libertatem. And this Maxim of State became 
afterwards priviledged by Sanctuary: for by the growth of Antichriſt, not only 

the Clergy, but even their Tenants and Retainers were exempt from the reach of 

Kings; who even by their own concefſion allowed of a Law that cut the throat of - 
their indefined Prerogative, viz. That if the King defend not his People, and efpecs- LI. San. K 
| ally Church-men from injury, nec namen Regis in eo conflabit, verum nomen Regis. © © 
ferdit. Which Law however it might paſs for current Divinity in thoſe days, yet 

tis ſtrange it ſhould get into a publick Act of State, Nor was this a dead word; 
for the people had formerly a trick of depoſing their Kings (when they ſaw him. Wenn. 
peep above the ordinary reach) and this was an caſy work for them to do, where - 2275 
ever Neighbouring. Princes of their own Nation watched for the windfals of Au. 755, 
Crowns. 'This made the Monarchical Crown. in this Land, to walk circuit into all 
parts of the Country to find heads fit to wear it, until the Norman times. « 

. Thirdly, the Saxons had fo hammered their Kings in their Elections, and made 
them ſo properly their own, as they claimed an intereſt not only in the perſon of 
their Kings, but alſo in their eſtates “; ſo as in ſome reſpects they were ſcarcely 
ſui juris. For King Baldred had given the Mannor of Malings in Suſſex to Chri-. 
Church in Canterbury; and becauſe the Lords conſented. not thereto, it was revok-.. & 
ed, and King Egbert afterwards made a new grant by advice of the Lords; which Concil Biz 
ſhews that the Demeſnes of the Crown were holden ſacred, and not to be difpoſ- 7** 
ed of to any other uſe, though p:avs, without the conſent of the Lords: and here- 
with concur all the Saxon infeodations, atteſted and confirmed by Biſhops, Abbots, 
Dukes, and others of the Nobility, under their ſevetal hands. 

- Nevertheleſs, Kings were not then like unto plumed Eagles, expoſed to the 
charity of the Fowls for food, but had a Royal maintenance ſuitable to their Ma- 
unalien- 


be King's Demeſoes-were, 
able by che King. ante 9 · 


publica Emelumenta Regai, wherein the People had an Intereſt 1 Rage 
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jeſty. Their power was double, one as a Captain, the other as a Ning; the firſt 
2 firſt, and made way for the ſecond. 2 Captain, their power was to lead the 
Army, punith according to Demerits, and according to Laws, and reward accord- 
ing to Diſcretion. As Captain, they had by ancient Cuſtom the ſpoil left to their 
ee by permiſſion of the Army, Exigunt Principis liberalitate illum Bellato- 
rem equum, illam cruentam & victricem frameam ; and they were not wont in ſuch 
caſes to be cloſe handed (per bella raptus munificentie materia) the ſpoils in theſe 
waſted parts of Germany bring little other than Horſes and Arms. But after they 
came into Britain, the change of Soil made them more fat; Horſes and Arms 
were turned into Towns, Houſes, Lands, and Cattle ; and theſe were diſtributed 
as ſpoils amongſt the Saxon Soldiers by their-Generals ; and this redounded to the 
maintenance of the State and Port of the men, who were wont to be ho- 
noured non fi endiis fed muneribus ; and the people uſed tro & viritim conferre 
principibus, vel armentorum vel friigum aliguid. But now upon the diſtribution of 
conquered Towns, Houſes, Lands, and Cattle in Britain, a yearly product of 
Victuals or other ſervice was reſerved and allowed to the Saxon Kings by the Peo- 
ple; as the people allowed to his Land, of. 19 49. So as they needed 
no longer the former courſe of Offerings, but had enough to maintain their Royal 
port, and great fuperfluity of Demeſnes beſides ; as their charity to the Church. 
men does ſufficiently evidence. And by this means all the Lands in England be- 
came mediately or immediately holden of the Crown, and a ſettled maintenance 
annexed to the ſame ; beſides the caſual profits upon emergencies, or perquiſites of 
of Gold and Silver, Treaſure trove, Mulfs for of- 
_—_ which being originally in the Kings, were by them 
12 es in the hands of Subjects, as at this day. | 
| Majeſty and maintenance, was an acceſs of power, 
not to make, diſpenſe with, or alter Laws, but to execute and act the Laws gſla- 
Sd: and againſt this power there was no riſing up, ſo long as it, like an un- 
feathered arrow, gadded not at random. It's true, the Church-men or Prelates 
checked them often, but could never give them the mate. For peace ſake, Kings 
many times yielded much; yet would no King of Saxen principles allow of any 
Canon that extolled the Clergy's Authority above that of Kings. And though the 
placing and diſplacing of Biſhops ſeemed to be all Eccleſiaſtical work, yet would 
Mlada get. Bot the Kings altogether. connive (as the examples of Ina in placing a Biſhop in 
Pontif. ib. 3. Fells; Offa, in making two Provinces of one; Cenulphus, in reſtoring Polydorus ; 
et. Reg. Elfrid, in depoſing Wilfrid; and Edward the Conſeſſor, in making Robert Nor- 
"Paris An man Archbiſhop of Canterbury, may induce into opinion:) and for their own ſafety 
ſake, the Prelates thought it wiſdom for them ſometimes to ſtoop to that power 
that at other times they muſt be beholden to. And therefore though in Synodical 
' © 4ſputes they would hold with the Canon, yet in matters of Afton, would ſuit 
with the occafion, and thereby taught Princes to account of Canons but as No- 

tions; and politickly to put the honour of Commithoners upon theſe men. Thus 

the current of both powers paſſing in one channel, made the people drink double Beer 

at once: the turns both of Pope and King were competently ſerved, and theſe men 

had the honour of the two-handed Sword; and all ſeemed compoſed into a fair 
>mpromiſe. But the Popedom finding. its Authority becalmed, endured this but as a 

— till Pope Nicholas the ſecond's time, who by the like oy commended 18 


Tacitus. 
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the Crown, as from the Tops Benediction. For Edward the- Confeſdor, | upon his 7 
foundation of the Abbey of We/iminſier, ſent to the Pope for his allowance and cos «+ 


firmation of what he had done, or was to do; and to make way for the more 
favour, ſent preſents, and a confirmation of Romeſ/cot, The Pope was ſo inflamed 
with ſuch an abundant meaſure of blefling, as he not only granted the King's defire, 


but alſo diſcharged that Abbey from ordinary juriſdiction, made it a peculiar, ſub :: 


ject only to the King's viſitation, and concluded his Bull with this Horn, Yob5s vero Concil. Brie. 


& poſteris veſtris regibus committi mus advocationem & tuitionem ejuſdem loci, & omnium B. 64. 

totius Anglia Ecclfiarum ; & vice naſtra, cum concilio Epi, Abbatum, con- 
ituatis ubique que juſta ſunt. How the King took the conclufion, I find not, but 

he could never make better uſe than by way of s , unleſs he meaned to ſacrifice 

bis own right as a thank - offering to a ſhadow, which. I find not that he or his next 

Succeſſors ever did. But as touching the Laity, Hiſtories do not touch upon an 

conceit of withdrawing Monarchical power, It's true, Kings had their exceſſes, 

| yet all was amended enther by the body of the people, when they pleaſed to exa- 

mine the matter, or by the Princes fair compliance when complaint was made, ) 

and ſo the Law was ſaved. - And thus upon all the premiſes 1 ſhall conclude, that LI. Canut. 
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% Wa Of the Saxon Wobility. 14:9 bw 3 $4.0 1 
HE ancient Saxon Nobility in Germany were the chiefeſt in action both in 
4 War and in Peace. That rank of men was continued by three means, vis. 
by Birth or Blood, A gl and by Wiſdom. The firſt was rather at the firſt a 
ſtem ariſing out of the laſt two, than a different degree or kind: for Noble blood | 
was at the firſt ennobled by brave actions, afterward continued in their honour to 
their Poſterity, till by as baſe courſes it was loſt; as it was gained by worthy At- 
chievements: theſe were called Adelingi. The Nobility of Action conſiſted either 
in matters of War or of Peace. Thoſe of Peace aroſe - principally from Wiſdom, 
which being gained for the moſt part by much experience, were therefore called 
Aldermanni, or elder men. The Nobility of Var aroſe ſomewhat from wvalour or 
courage with wiſdom, but more from ſucceſs : for many brave and fortunate 
Commanders have not been very daring; and the braveſt ſpirits, though wiſe, have 
not been ever honoured with good ſucceſs : theſe were called Heretochii. Never- LI. Edw. cap. 
theleſs all theſe names or titles were uſed promiſcuouſly in following times, and all ny = 
called Nebiles - But both that, and Duces,” \Satrape, and Comites, were all; of the * 
Roman Dialect, as the former were of the San. Time alſo brought others into 
this honourable Band, viz. The - Officers of the King  Howſbold, and their 
atteſts are found amongſt the King's Charters, amongſt the Nedles ; and that much 
advanced the price of Kings; for he that is worthy | to be not only Lord above 
Nobles, but Maſter of ſome; may by a little courteſy: prevail over all. This ſtarry 
Heaven had ſeveral Orbs; ſome fo high, as in common eſteem they were next the 
Imperial Heaven, having a tincture 5 Royal Blood, and at the next door 
3 f 3 0s 9 „ OG 
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| Taits. to the Throne Others, though not of fo clear light, had nevertheleſs no les 
powerful influence upon the people, but rather more, by how much more nigher 
to them. Their power in matters of Peace ot Government of the Commonwealth, 
was exerciſed either collectively, or and ſeverally. In their meetings they 
ordered the ſmaller emergencies of publick in -convocating and directing the 
Neben le. De minor ibur rebut conſultant principes . Theſe minoranre ſuch as are ſub- 
S gen ricnt to the majora, and pro h & nunc require ſudden order touching any 
Tais. - ticular part or member of the Commonwealth. At other times they vifited 
a ſeveral Territories or Circuits, hearing and determining matters of — oh — 

executing Judgment according to the known Laws, Priuci * wake 
reddunt; yet they had Cones of the joined with « cory 
Tavis | This was their courſe in German 0 but in England the. new ſtem of Kingly 
power, arifing higher than all che ſucked a from them, and them 
under : for the judiciary power was in time drawn up into the Regal order, and 
the Lords executed the ſame as Deputies from and under him, deſigned thereto by 
Mirror. cap. f. Mrits and Commiſſions, as it is more particularly noted of King The 
Se. Lords thus leflencd in their Judiciary power, carried the leſs authority in their Yotes- 
and Conſultations. The King was a perpetual Moderator in that work, and it was 
in ſmall advantage he had thereby to ſway the Votes) Men that are ad If 
have any excellency, ſoon admiration ; and it's a hard thing for one that 
hath yielded | His heart to admiration, to keep it from adoration. This hath mounted- 
up Kings to the top more than their own/ ambition, and made them undertake 
what _y ought not, becauſe we eſteem more highly of them than we ought. I 
if > nant due, but- undue Obedience 3. for had the Saxon Lords remembred 
— 5 and the true nature of the mags deol their in. 2 needed not to 
Concil. Brit. be amazed at their check, nor to give way to ey did many times, 
r and adviſed others to do the like, Nor had Kings by — — — * beyond con- 
troul, and uncapable to be adviſed. This errour the Lords eſpied too late, an 
; ſometimes would remember theic ancient right and power, and did take the bold 
M. wenn. neſs to ſet a Law upon the exorbitancy of their King, as in that caſe of Arbe 
An. 354- and his Queen amongſt others may "Ka but that was like ſome eoterptizes, ch 

owe Win n egah of the undertaker. 
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. degree. of all the p an of ee 
Fremen, called anciently Filings,” or Free-born, or ſuch as ate born free 
from all yoke of Arbitrary „and from all Law of compulſion, other than 
dt is dry — voluntary conſent; for all Freemen have votes in the making 
drt Con, And executin general Laws of the Kingdom. In the firſt they differed from 
lb.6, dhe Gand, 3 ——— — — nor 

are much better than ſervants. In the ſecond they differ from 8 people, 
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pPoth by advice and power, confilium & authoritas adſunt 


l * 


: And therefore thofe that Tacitus. + 1530S 
were elected to that work were. called Comptes er plebe, and made one rank of | 
Freemen for wiſdom ſuperiour to the reſt. Another degree of theſe were beholden 
to their Riches, and were called Cuffodes Pagani, an honourable title belonging to Lamb. in 4. 

Military Service; and theſe were ſuch as had obtained an eſtate of ſuch value, asf 72- 

that their ordinary Arms were a Helmet, a Coat of Mail, and a-gilt Sword. The 
reſt of the Freemen were contented with the name of Ceorles or Pagani, viz. Rural 
Clowns, who nevertheleſs were the moſt conſiderable party both in War and Peace; 
and had as ſure a title to their own liberties, as the Cufodes pagani or the Country 
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Of the Villains amongſt the Saxons. 
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HE moſt inferiour rank amongſt the Saxons were thoſe that of latter times 
1 were called Villains; but thoſe alſo antiently divided into two , the 
chiefer of which were called Free /azzi. Theſe were ſuch as had been Sla 
but had purchaſed their freedom by deſert ; and though they had eſcaped the depth 
of bondage, yet attained they not to the full pitch of Freemen ; for the Lord might 
acquit his own title of „but no man could he made free without the act of 
the whole body. And therefore the Hiſtorian faith, that they are not multum fupre Tacitus. 
ſervos, or ſcarce not ſervants. are ſeldom of account in any Family, never in 
any City: but in Kingdoms ſometimes advanced above the Freemen, yea, above 
Nobles, Thoſe are now amongſt the number and rank of ſuch as are called 
 Copy-bolders, who have the privilege of Protection from the Laws, but no privilege 
of Vote in the making of Laws. 4.21 2d YET 1.9997 
The moſt inferiour of all, were thoſe which were anciently called Laami or | 
Slaves ; thoſe were the dregs of the People, and wholly at the will of their Lord, Tacitus. 
to do any ſervice, or any puniſhment. And yet the magnanimity of the 
Saxons was ſuch, as they abhorred Tyranny : and it was rarely uſed amongſt them, 
by beating, torture, impriſonment, and hard uſage, to compel them to ſerve ; 
they would rather kill them as Enemies. And this - wrought Reverence in theſe 
men towards their Lords, and maintained a kind of ge in their minds, that 
they did many brave exploits ; and many times not only purchaſed their own free- 
dom, but alſo brought ſtrength and honour to the Kingdom. And though the in- 
ſolency of the Danes much. quelled this Sa Nobleneſs, yet was it revived again 
by the Confeſſor's Laws, which ordained, That the Lords fhauld ſo demean Aenne lues LI. Conſe. 
towards their men, that they neither incur guilt againſt God, nor offence” againſt the 
King; or which is all one, to reſpect them as God's people, andthe King's Subjetts. 
And thus much of the ſeveral degrees of men amongſt the Saxons; being the ma- 
terials of their Commonwealth; a model whereof in the making and executing of 
the Laws, and manner thereof, now next enſueth, oe 0 hn 
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07 the grand Cnencil of” the Saxons called the Mieklemote, 


T was originally a Council of the Lords and Freemen ; rwe en — 

aſſumed the title of a Kingdom, the King was a Member thereof, and generally 

Preſident therein; but always intended to be prefent, though aQtually and in his 

own perſon by emergent occafions he may be abſent, and ſometimes by diſability 

of his perſon he be unmeet to vote or be ent in ſuch an Aſſembly. As it was 

® QUE Cale in the Council at “ Clans or Cleve in Wiltfhire, when the great caſe between the 

Maimbb. get. Monks and married Prieſts was concluded ; the King was abſent, as the ſtory faith, 

— 8 becauſe of his Minority; and yet if Writers ſay true, he was then in the 3 

1 Year of his : The Lords were alſo nevertheleſs - in che ſame condition of pri- 

An.97% vilege as formerly; and though it appeareth that the King had gotten the privilege 

of ſuramoning the grand Meeting in his own name, yet it was by advice of the great 

+ Erpo, 'not men +; and ub met, their Votes were no other in value than as formetiy: for 
TE 


all their Laws were ex confilo ſapientum, and (for aught can out of antiquity) 
— — 2 — 2 bitrium 9 4 


as of the 
Tacitus. Plebem. r in England, con- 
tinued in the Ning, Lords, and Freemen, — the ſpace of — and fifty 
| and in ſome parts of England nigh two hundred years before ever the Roman 
Biſhop! s foot entred, or the Roman Clergy crept into the Councils of State. Aer 
wards the Prelates were admitted de bene eſſe, for advice, as ſapientes, and contin 
by allowance ; yr canonically mans is; viderint, for 1 underſtand it not (eſpeciall Ry 


the Scripture was ) Nemo militans Deo implicet negotiis ſæculari 
yet if they be — (what in thoſe days they ordinarily took up) a degree of Policy 
above Devotron, that knot is alſo ſoon un I ſay they entred as Seprentes,” not 
2 Prelats, or Church-governours ; for then they had holden; the ſame power in 

Church-matters agitated in the Wittagenmote, that they had uſurped in their 


Synods which they held only for Ch viſitation z which they could never have, 
Regni had their votes therein as freely as they. Nor could 


. 5 \ # = 5 " * oF 


vets [ 


? | becauſe the Sapientes 
| the Prelates by any Law entitle themſelves to ſuch power or privilege, ſo con- 
Tam. trary to the privilege of the M ittagenmate. For though it be true, that the 
Ty German Priefts had a liberty to be preſent in theſe grand Aſſemblies, and to have 
ſome preſidency therein, as to command filence, &c. yet it is no title to theſe, un- 
leſs they will intereſt themſelves, as their Succeſſors, to. poſſeſs by a jus Divinum 
that jus Diabolieum (which thoſe Prieſts formerly had) in a way of immediate 
providence; ſomewhat like the poſſeſſion of the Mantle of Elſiab found by Ek/bab. 
They might, I grant, plead the title from Kings; but, it — be granted allo, 
that Kings as yet had no more power over the Church than in the Commonwealth. 
Nor could they have that from the Lords, which the Lords never had, but was 


ever accounted among the major, and of which the Wittagenmote had the only 
cognizance, as it will appear in ſome particulars enſuing, 


Unto the King, Lords, and Clergy, muſt be added, as I faid, the Freemen, 

to make up — Michlemote compleat; and though it be true that no mo- 

g WW a ta, tern. Sonatas, Km. - 
| un 


* 


12 41 Li-Sax Lamb: 
this Court. „ --$-11þery 
The matters in agitation in the Mittagenmote generally, were all both of publick 2 
and private concernment. T hat which concerned the publick, were ſuch as re- | 
garded removal of inconveniences, ſuch as are Laws for Leagues and Affinity with 5 
other Nations for preventing of War. And thus became the Saxons and Britons Oncil. Brig 
united, and the mortal feud between. thoſe two Nations laid afide, and they made 1 Lamb. 
one: And the Saxons and Danes reconciled, by a Covenant agreed unto, and ſworn Cantab. fol. 
between both Nations. The like alſo may be ſaid of their making of War of de- 
fence againſt foreign Invaſion. Matters of publick and charge alſo were Ll. Ede. 
debated and granted in that Aſſembly, as the payment Tithes, it is ſaid they Lamb. Cant. 
were granted Rage, Baronibus, & Populo. Such alſo as concerned the Church 
for ſo Edwin the King of Northumberland, upon his marriage with a Chriſtian · 
Lady, being importuned to renounce his Paganiſm, anſwered, he would fo do, if 
that his Queen's Religion ſhould” be accounted more holy and honourable to God by , . 1 
the wiſe Men and Princes of bis Kingdom. And all the Church-Laws in the Saxons 4 wad 
time were made in the Mickiemote. Monaſteries were by their general-conſent PHE Karl Brit. 
dicated, and their Poſſeſſions confirmed : The City of Canterbury made the Metro- 127: 
politan, &c. Matters alſo of private regard were there proceeded upon, as not only "OY 
general Grievances, but perverting of Juſtice in caſe 7 perſons: as in that 
Council called Synodale concilium under Beornulfys the Mercian King, quaſitum eft mid. 332. 
quis cum juſtitia fit tractatus, ſeu quis imjuſte fit ſpoliatus. The name of 
which Council called Synadal, mindeth me to intimate that which I have often en- 
deavoured to find out, but yet cannot, viz. that there was any difference between 

the general Synadt, and the Wittagenmote, unleſs merely in the firſt occafion of the 
ſummons. And if there be any credit to be allowed to that book called, TheCap. 1. Seed 3. 
Mirror of Fuftice, it tells us, that this Grand Aſſembly is to confer of the Govern- | 
ment of God's people, how they may be kept from fin, live in quiet, and havesea. 2. 
right done them, according to the Cuſtoms and Laws; and more eſpecially of 
wrong + done by the King, Queen, or their Children; for that the King may not 

by himſelf or Juſtices determine Cauſes wherein himſelf is actor. And to ſum upCap. 4. Sed. 
all, it ſeemeth a Court made to riſe and according to occaſion. - avs 

The manner of debate was concluded by Vote, and the ſum taken in the - © 

groſs by noiſe; like to the Eacedemonians, who determined what was pro- Tacitus. 
pounded clamore non calculis; yet when the noiſe was doubtful, they took the nn erk. 
votes ſeverally. The meeting of the Saxons at this Aſſembly in the firſt times de Latedem. 


was certain, vis. at the new and full Moon. But Religion changing, other Tacitus. 
3 thin 
1 Note, at this Time the King might do wrong, c. and ſo fay Brafen and Fleta of may, 


e 
things changed theſe times to the Feaſts of 
which times they uſed to er- themſelves before the King at his Court, for the 
honour of his perſon, and to conſult and provide for the affairs of his kingdom; 
and at ſuch times Kings uſed to make ſhew of themſelves in their greateſt pomp, 
Ga. 1152. . crowned with theit Royal Crown. This cuſtom continued till the times of Henry 
the ſecond, who at Wercefter upon the day of the Nativity offered his Crown upon 
the Altar, and fo the Ceremony ceaſed. WU 
This grand Aſſembly thus conſtituted was holden facred; and all the Members, 
or that had occaſion therein, were under the Publick Faith both in going and 
coming, unleſs the party were fur probatus. If a Member were wronged, the 
Delinquent King, by a Law made by 
ivilege of Safe paſs being thus an- 


paid double damages, and fine to the 
Concil. Brit. Ethelbert above a Thouſand years ago. This 

Ee cient and fundamental, and not by any Law taken away, reſteth ſtill in force. But 
2. cap. 79. how far it belongeth to ſuch as are no Members, and have affairs nevertheleſs de- 
Hie B. pendin on that Court, I am not able to determine; yet it ſeemeth that Pri 

ou Members: unleſs we ſhould conceit ſo wide, that the State did ſuppoſe 
that a Member might be a notorious and known Thref. | 


* 


Eafter, Pentecoft, and the Nativity ; at 


Laſtly, this Aſſembly, though it were called the Mittagenmote, or the meeting 
© i. e. Free Of men, yet all * that would come might be preſent, and interpoſo their liking 


wiſe 
— or Aalng of the Propoſition, i diſplicuit ſententia fremitu aper natur, fi placuit 
Tacitus. Jrameas concutitunt. And ſome hints I meet with, that this courſe continued here 
Li.Sax Lamb. in England; for ſore Precedents run, in fer verum Dei frequentia ; and that 
R. of Ina, commune concilium ſeniorum, & fotrus Regmi, in another Council 
Bit. by him holden. The Council of Winton, An. 855, is ſaid to be in the 
cf the 


219. 


t men, ali fidelium inſinita multitudine : and it will appear that 
it continued thus after the Norman times. What the vulgar had to controul 
the Vote of the wiſe men, I find not; fremitu aſpernabantur, it is ſaid, and pro- 

it was a of the rudeneſs of thoſe times ; for it was not from any 
poſitive Law of the Nation, but a fundamental Law in Nature, that wiſe men 
ſhould make Laws; and that the ſupream Judicature ſhould reſt in the Wittagenmore, 
was never an honour beſtowed upon it by the Saxons, but an endowment from the 
light of Reaſon ; which can never be taken away from them by that headleſs con- 
ceit froveco ad populum, but that Body muſt be as monſtrous as the Anthropophags, 
"Whoſe heads arc too nigh their belly to be wiſe +. 


CHAP. XXL 
Of the Council of Lords. 


T HIs in the firſt condition was a meeting only of Lords, for direction in 
1 emergent caſes, concerning the government and good of the Commonwealth, 
and for the promoting of adminiſtration of Juſtice ; theſe the Hiſtorian calls Minora, 
becauſe they were to ſerve only the preſent paſſions of State. Afterwards, when they 
had a King into their number, they had ſo much the more work as might con- 
cern due correſpondency between him and the people, and of themſelves towards both. 

1 This 

+ And yet by Tacitus it ſeems, That the Princes could not determine of Matters of State without the Conſent of 

the Commons ; as, de Majoribus em, conſultant, and Qrod omnes targit ab omnibu; trafetur. 2 


- iS ef O N . bt 39 
This work was not ſmall, eſpecially in thoſe times of the growth of Ringe, but | 

the acceſs of Prelates into their number; with whom came alſo 
-affairs, that continually increaſed according as the Prelates ambi- - 


Biſhops 
s. And in one ſum, they 


flected more upon the office, and leſs upon 
private intereſt, they doubtleſs had been a bleſſing to their Generations, and a 


the 


perſon, and not at all upon their 


Golden Scepter in the hand of a righteous King: But contrarily miſſing their way. 
they became a Sword in the King's hand againſt the Subjects, a Snare to the King- 
dom; and, had not the Wittagenmete in their meeting allayed thoſe diſtempers,. tho 
Saxon government had been little other than a Commonwealth reverſed. _ _ 


T8 ON eee eee 
| Of the Manner of the Saxons Government in time of Mar. * 


Peace, ſo alſo muſt their Government be: For however War in itſelf be 

a feveriſh Diſtemper in a Commonwealth, yet in ſome caſes it is as neceſſary, 
as a kindly Ague in due feaſon is for the preſervation of the” Body ;- which many - 
times takes diſtemper rather from the excellency of its conſtitution, than from the 
abundance of humours. Nor did the temper of the Saxon Commonwealth ever 
ſhine more than in War, while it ſet a Law upon that which ordinarily is -maſter 
of all miſ-rule and confuſion, and ſo fought by rule rather than by paſſion. Their 
Ehief in the firſt times was choſen by the Free-men in the Field, ether at the Mit- Tacitus: 
tagenmote or the Folkmote, according to the extent of his command; being carried LI. EA. c. 33- 
upon a Shield borne upon their ſhoulders, like as now Knights of the Shire are. 
This lem they entertained him with, to declare their truſt in him, and the 
work that was expected from him. His firſt title was Heretock, afterwards he | 
was called Duke or Dux; the latter whereof turned to a bare Title in the conclu- 
fion, but the former maintained its own honour ſo long as the name laſted. After Tas. 
his election, all ſware to be at his order, and not to forſake him. This was a trick of | 
imbaſed times: for tho” the Lacedemonian Law was poſitive, thatnone ſoeuld flie cr break 
his Rank, but get the Victory er die; yet were they neither bound by Oath or Penalty; 
ſhame in thoſe times being accounted worſe than death by thoſe brave minds,- But 
times · growing more old, grew alſo more baſe-ſpirited, and men could not (drawn 
into the field) be holden in Rank by Oaths or Honour; and this 3 N 


A the Condition of States or Kingdoms is diverſly conſidered in War and 
£ 


40 i 8 | 'F A X O | N F. . 
ISax.Lamb. that Law of Ina the Saxon King, that in ſuch caſe a Country- Gentleman ſhould be 
Sac nat fined one hundred and twenty ſhillings if he were landed; but if otherwiſe, ſixty 
16F p-528. Hhillings, and the Yeomen thirty ſhillings ; and afterwards the penalty was in- 

e An. 1009. creaſed to the forfeiture of all the eſtate of the Delinquent. In their Wars they 
| went forth by bodies collectively, as they were united by the law of pledges; this 
made them ſtick cloſe together for the honour of their Families and Friends, and 
Tacitus. rendered their encounters mortal, and to the worſted party commonly fatal: for 

once beaten in the field, they could hardly recover either by rallying or gathering a 

R new Army. Probable it is that the Lords might have their Villains to follow them 
in the Battle, but the ſtrength conſiſted of the Freemen ; and though many were 
bound by 7enure to follow their Lords to the Wars, and many were Foluntiers, yet 
it ſeems all were bound upon call under peril of Fine, and were bound to keep 
I EA c. 35. Arms for the preſervation of the Kingdom, their Lords, and their own perſons ; 

and theſe they might neither pawn nor ſell, but leave them to deſcend to their 
_ Heirs, and in default of them, to their Lord, and in default of him, to their chief 
pledge, and for want of ſuch to the King. They muſtered their Arms once eve 
year both in Towns and Hundreds, viz. the morrow after Cand/emas; and ft 
whoſe bodies were unfit for ſervice, were to find ſufficient men for ſervice in their 

14. Canut, ſtead. They were ſtri& in their Diſcipline, if they follow their rule, which was 

6 $5. made not by the arbitry of the General, but by Parliament. Theſe, amon 
| other ſcattered principles concerning Sea-affairs, may ſerve to let us know that the 
Law-martial, and that of the Sea, were branches of the poſitive Laws of the 
Kingdom, ſettled by the general Vote in the Vittagenmate, and not left to the will 
of a lawleſs General or Commander; ſo tender and uniform were thoſe times both 


. 
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„HA. F., XXII. 5 
Of the Government of the Saxon Kingdom in times of Peace ; and 
Ji of the diviſion of the Kingdom into Shires, and their Officers. 


F the Saxon Government was regular in time of War, how much rather in time 
of peace! All great works are done by parcels and degrees; and it was the 
| ancient way in Germany, to divide their Territory into ſeveral Circuits or 
Circles, and to to each their ſeveral Magiſtrates, all of them ruled by one 
£8 Law; like one foul working in ſeveral Members to one common good. I hus they 
® The ancientdid here in ns having found the Land already divided “ into ſeveral Govern- 
Aitow: had ments, they likewiſe, what they conquered, divided into ſeveral parts called Comita- 
Divigoas call-F#s, or Counties, from the Comes, that ſignifies a Companion; and the Coun- 
4 Commer! ties thence called, are nothing but Societies or Aſſociations in publick charge and 
Heck, p, 4. ſervice. But the Saxon word is Shire or Share, that is, a portion or precinct of 
| ground belonging to this or that Perſon, or great Town, and bearing the name of 
chat Perſon or Town, and ſometimes of the ſituation of the people, as Nortb or 
Seld. Tit... © South Folk, Ea or South Sex or Saxons.” This divifion by the names ſeems to be 
Hon. of Saxon original; and though by the teſtimony of Irgwlfus and other Writers, it 
might ſeem to be done by freu; yet it will appear to be more ancient, if the 
Reader mind the grant of Peter-pence made by King Offa, wherein is recorded the 
ſeveral Dioceſſes and Shires out of which that grant was made, under the very ſame 
names that they own at this day; and that grant was more ancient than Afred's 
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Bach of theſe Shires ot Gountres had their two chief Governours. for, diſtributi ne 
_ juſtice z-of theſe the Sheriff was the more ancient and worthy, Officer, being e 
Lieutenant, and aided by the power of the: County in certain caſes :. for his Commil=-84rifi, 
| ſion extended not to levy war, but to maintain Juſtice in that County; and within - N, The 
the ſame; and in this work, he was partly n judicial: in the ee er 
one he was the King's Servant to execute his Writs ; in the other he regulated in War. See 

the Courts of Juſtice under his Survey. He was choſen in the i cal-LL. Coated 
led the Folbmote, by the Votes of the Fraebolders; and as the King Rimſelf, andy, . . 
the * Heretock, were intituled to their bondur by the people's favour, - 4 
later, was nevertheleſs very ancient; he. 


2. The Coroner , though in original | 
was the more Servant or Officer to the King, of the two. His, work was to en- 

quire upon view of Manſlaughter, and by Indictment of all Felonies as done con- vw” 

tra Caronam, which formerly were only contra Pacem, and triable only by appeal. Miror-cap, x. 

And alſo he was to enquire of all Eſcheats and Forfeitures, and them to feige. 
He was alſo to receive of Felonies, and to keep the rolls of the Crown- | 
pleas within the County. It's evident he was an Officer. in. A/fred's. time; for, 

that King put a Judge to death, for ſentencing one to ſuffer. death upon the Cu- Mirror p. 300. 
roner's record, without allowing the Delinquent liberty of Traverſe, This Officer 988 


alſo was made by election of the Freebolders in their County-Court, as the Sherz 2 
was, and from amongſt the men of chiefeſt rank in the County, and ſworn in their 


preſence, but the King's Writ led the work ||. | 


Of the County- Court, and the Sheriff's Tore. 


HE Government of the County in time of peace, conſiſted much in che 
adminiſtration of Juſtice; which was done in the publick meetings of the 
Freeholders ; and their meetings were either in one place, or in ſeyeral parts of th 
County: in each of which the Sheriff had the managing of the Acts done there. 
The meeting of the Free- men in one place was called the Folkmote I by the SAXONS Conty-court. 
(faving the judgment of the honourable Reporter, Coke Inftit. 2. p. 69.) and of lat- 
ter times the County-Court.: the work wherein, was partly for conſultation and di- 
rection concerning the ordering of the County, for the ſafety and thereof; 
ſuch as were redreſs of Grievances, election of Officers, prevention of Dangers, &c. | 
and partly it was judicial, in hearing and determining the common Pleas. of — P- 
County, the Church-affairs, and ſome treſpaſſes done therein; but not matters cri- 
minal, for the Biſhop: was Judge therein, together with the SB; tho by the 
Canon he was not to intermeddle in matters of Blood; yet neither was the Biſhop's | 
nor Sheriff's. wo: k in that Court, other than direQory or declaratory ; for the Free 
nen were Judges of the fact, and the other did but edocere. jura populb; yet in zz Canut. 
ſpecial caſes upon petitiop, a Commiſſion. iſſuęd forth from. the King to. Certain ged. 133 
Judges of .Cyer. to join with the others in the hearing and determining of ſuch Mirror. e. g. 
\parpeylar caſes, But in caſe of injuſtice ot £1795, the party grieved. bad liberty')® 
"ITY | eee 


G 
kd 4 
+ The Name Crewner ſeems Britifs, and to one appointed to view dead Bodies. a 
[> Note, in the Caren Times, it ſeems, That no Seal e ce any Office, either Civil, Milicary or Eccle- _ 
4 Reg ere nn gde 
ol Hectian continued even the ſuppoled Conqueſt. Vid. 5. Sax. Chron. 171, 4 „ Chap. 6 
I Thi Alembly was 2 ty Ts oe See Mar. Paris ſub Anno t025, and en Lex. Fark. 19, 20» 


| * ( 


. 


- 


S AIT UN S. 
appeal to the King's Juſtice,” Nor did the Common Pleas originally commenee 
the County Court, unleſs the parties dwelt in ſeveral Liberties or Hundreds in 
The ſame County; and in caſe any miſtake were in the commencing of Suits in that 
"Court, which ought not to be upon complaint, the King's Writ reduced it to its 
proper place ; and in this alſo the'King's own Court had no preheminence. In thoſe 
ancient times this C:unty-Court was to be holden but twice a year, by the conſtitu- 
SO of King Edgar, but upon urgent emergencies oftner:z and that either by the 
Ei. Bam. <. King's ſpecial Writ, or if the emergent occafions were ſudden -and important, by 
Is extraordinary ſammons of ringing the Moot-bells. Unto this Court all the Free-men 
pdf the County aſſembled to learn the Law, to adminiſter Juſtice, * remedy 
434. , for Publick inconvenience'®, and to do their fealty to the King before the Biſhop 
thing new und the Sheriff upon Oath ; and in the work of adminiftring Juſtice, ' cauſes con- 
Lye ifneed-cerning the Church muſt 13 precedency; ſo that as yet the Canon-Law had 
not gotten Tooting in England. 4 Fe 7 * 
— be other Court —— the Sberi had the directory, was in the meeting of 
"the Free-men in ſeveral parts of the County; and this was anciently, and now is cal- 

Mr. ©. led the Sheriffs Torne ; which fimply confidered, is but a Hundred- Court, or the 
"Seat. 16. Sheriff's Torne to keep the Hundred Court. It was ordered to be kept twice every 


"ap. 2. year, viz. at the Lady-day and Michaelmas ., or ſoon after. Unto this Court all- 
| — , the Biſbep and Sheriff, 
| In 


LL. Edw. apithe Freebolders of the Hundred repaired, and there they, t. 
5 com: p. Executed the ſame power and work for kind, that they did in the . In 
2. cap. 17. this Court all the Suits in the Hundred-Court depending, had their determination, 
and others had their commencement and proceedings, as well the Pleas of the 
"Crown as others. Some had conceived it to be a , or ſuperiour thereto.z 
Hut there being no ground thereof I conceive it to be no other than a Viſitation of 


he County by parcels or in circuit. | 

HAP. XXV. ar | ; 
Of ihe Divifion of the County into Hundreds, and the Officers 
- | and Court thereto belonging. 


-  Ounties' were too great to meet upon every occaſion ; and every occaſion too 
mean to put the whole County to that charge and trouble: and this induced 
ſab-divifions ; the firſt whereof is that of the Hundred, now, and alſo anciently ſo 
valled 3 but as ancient (if not more) is the name Pagus; for the Hiſtorian tells us, 
1 that the Germans, in the executing of their Laws, a hundred of the Free- men joined 
Dann Wich the chief Lord per poges vicoſque, and in raifing of Forces one hundred were 
ſelected ex ſingulii Pagis, which firſt were called Centenarii, or Hundreders, from their 
number; but uſed for a title of Honour, like the Triarii. And as a ſecond here- 
unto I ſhall add that teſtimony of the Council of Berkbamſtead, which ſpeaking of 
the reduction of Suits from the King's Court ad pag: wel loci, prepofitum ; in other 
Places it is rendred, 0 rhe Governors f the Hundred or Burrough. And at this day 
iin Germany, their Country is divided into Circuits, called Centen or Canton, and 
"Centengreecht.; and the Hundreders they call Centgraven, or Hundred:Chizfs, whe- 
R . ! | ther 
That the Pollan or C was to af- 


; | 
Note, by the Confellor's Laws, c. 36 und 28 
Semble twiee yearly at ſtated Times, e May, and the Calends of Ocober ; and fo needed not 
che King's Writ to call them. But the Serif Torne being originally, till reſtrained, beld ad Libitzm Fic. a 
- Summons'of the Sheriff was neceſſary, and {0 was the King's Wii When an exiraordinary Folk gots was 40. be 


— „„  —_(a SS EE : = 
| ther for Government in time of peace, or ſor Command in time of War + the Clever. lb. f. 
latter whereof, the word Wapentake doth not a little favour. Amongſt theſe, one: 
was (per eminentiam) called the Centgrave or Lordof the Hundred, and thereunto elect- Fee 
ed by the Free- men of that Hundred, and unto whom they granted a, ſtipend in the 
nature of a Rent, called Hundredſettena, together with the government of the ſame, Matmsb. 
The diviſion of the County in this mannes was done by the Free- men of the County, ker P. 56. . 
who are the ſole Judges thereof, if Polydore's teſtimony may be admitted; and it may 
ſeem moſt likely that they ruled their diviſion at the firſt, according to the multi- 
tude of the Inhabitants; which did occaſion; the great inequality of the Hundreds LI. Atured, 
to this day. The. Government of the Hundred reſted; at the firſt upon the *.. 
Lord and Hundreders ; but afterwards by Alfred they were found inconveni- 
ent, becauſe of the multitude, and reduced to the Lord or bis Baliff, and mvekve 
of the Hundred; and theſe, twelue were to be. ſworn, neither to condemn. the In- 0 
nocent, nor acquit the Nocent. This was the Hundred-Cuurt, which by the Law - | 
was to be holden once every Month; and it was a mixt Court of Common-pleas and —4—— 1 
Crown-pleas : for the Saxon Laws order, that in it there ſhould be done Juſtice to LI. Ethels. 
Thieves; and the trial in divers caſes in that Court is by Ordeale. Their Commons. 7% | 
| pleas werecaſes of a middle nature, as well concerning Ecclefiaſtical perſons and things.. 
as ſecular ; for the greater matters were by Commiſſion, or the King's Writ, re- Ll. ZEheldr. 
moved, as I formerly obſerved : All Free-bolders were bound to preſent themſelves n 
hereat. And no ſooner did the Defendant appear, but be anſwered the matter Li. Allem. & 
charged againſt him, and judgment paſſed before the Court adjourned ; except in S 13. 
caſes where immediate proof was not to be had, albeit it was holden unreaſonable,, .,.. 
in thoſe days ta hold ſo haſty proceſs : and therefore the Archbiſhop of York prefers Gloflzr. 155. 
the Eccleſiaſtical or Canonical way before this. Laſtly, in their meeting, as well 9 


the Hundred as County Court, they retained their ancient way of coming Armed: 


oO the Diviſion of the Hundreds into Decennaries.. 


HIS was the laſt ſubdiviſion of the County, and that reſted upon the perſons; ;; 
1 and it was either not at all, or not ſo obſerveable, as to be worthy of the Ra- 
man ſtory; and therefore may rather be thought an extract from Moſes Law, intro- 
duced by Alfred or his direction. I ſay, this reſted on the perſons, and not upon 
the place ; for though the Centeners were comprehended within certain bounds, yet 
the Decenners were not limited but only within the limits of the Hundred. And of 
theſe alſo, it appeareth to me there were divers ſorts; for ſuch matters of contro- 


verſy that did atiſe amongſt the Decenners, if of greater moment, were referred to 4 nke 


the Chiefer Juſtices , which were appointed [ſuper decem decanes, which I con- rie, 
ceive were ten chief” pledges; and theſe might bear the names of the Centen=n ln fie | 
ers, althongh they be not the Centgrayen : and the rather I incline thereto, be-the Pace 


cauſe in all probability there muſt needs be above one hundred Free-bolders in Han- v7 7:thing 19 | 
aredo; and all Free-men © were Decennerts, that is, ranked into ſeveral - tens; each Cor. _ 


one being pledge for others good abearing, and in caſe of default, to anſwer it be- L. Canut. c. 
fore the Judge +, and in caſe of default of appearance, his nine pledges ſhould have , + 
1&4 I" RR G2 . one the Hundred. 


. 
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* doe end thirey ys to bring the Deling Delinquent” forth to juſtice. If this failed, then 
the chief of thoſe I won that and the Neighbour Decennaries, 
was to purge himſelf and his fel ges, both of the guilt of the fact, and of 


being parties to the flight of the Delin 2 And if they could not this do, then 

were by their own Oaths to acquit' themſelves, and to bind themſelves to 

bring the Delinquent to juſtice as ſoon as they could; and in the mean time, to pay 

the damage out of the Eſtate of the Delinquent ;' and if that were not ſufficient, 

IlEdw. cap. then out of their own Eſtate z but if. the Delinquent's Eſtate was ſufficient, the ſur- 

bY HR © plaffige thereof remained with the pledges. And laſtly, the Maſter of the Family 

= Was A for his whole Family. This was the Law of Decenners, and may ſeem 

to be ſomewhat a rigorous Law, — of Delinquency, but alſo for their 

II. Alored. abode; — none of them might depart their dwelling without conſent of his 

N. N tec , nor out ef the without allowance of the Sheriff, or other 

2. Cap. 15 the ſame. And if any controverſy aroſe between the pledges, the 

Whoop. chief ple rledg by them choſen, called alſo the Daa or Headborrough, might deter- 
mine the eee Men 


CHAP. XXII. 


oe Franchiſes : and fff of the Church. Fro chi. 


E have hitherto trod in the road- way of the Government of the Common- 
wealth ; but private regards have 5 by which we muſt trace, or 
elle the footſteps in many particulars will remain own. Theſe are called Ex- 
emptions, but more cs Franchiſes, from which ſcarce any part of the King- 
dom remained free; and are to be conſidered, either in regard of the place or per- 
ſon. In the latter Iintend that of the Church-men, whoſe Perſons and Eſtates, 

in many were exempted from the civil power of this Kingdom. Theie 
perſons devoted to a liar work, they would have to be under a peculiar Law, 
Brit. called the Canon-Law, which at the firſt extended only to their own perſons, and 
that only pro refurmatiane morum : for ſo an Archbiſhop tells us, and it did teach 
gene, er id eft, regulares Clerici vivere debent ; but when it grew to its full 
char a louder report, Quicunque aliqu —— rr. vel in fundo Ecclefice 
t, extra curiam Ecelefioflicam m non plact 1 Foris f — | 

ſe times, ſo 


And thus as Church-ground increafed by the blind — 
perſons of Regulars to 


Church- men multiplied, and the Canon inlarged from — 
Cl and from them to their Tenants and Neighbours ; from thenee to cec- 


tain Spi or Ecclefiaſtical crimes or ſcandals, wherever they were found; and 


Cond. Brit. 
258. 


II Edw. e. wherever it touched, it took and bound by Excommunication, and upon fignificavit, 


being firſt delivered to Satan, they delivered him over to the Sentence of the Law, 


to be impriſoned. If the offender be out of reach by the ſpace of thirty and one 
days, he is Outlowed ; ſo as there is no way left to eſcape the Church-fury. 


» * or or ſell to the value of Four-pence, without their 2 
E „„ ot could be loſt or Contrad unperformed without Satiſ- 


CHAP. 


8 Ar * Or * &. 
enn een 
Of the ſecond Franchiſes, | called tbe Marches. 


| TI. Ranchiſes of the place, were ſuch as were limited within precincts of place, 
= F and annexed thereto ; and of this ſort firſt were thoſe of the borders, of which 
thoſe are the moſt ancient that bordered the Britons, now called the Marches of 

Wales, in which was a peculiar Government ſo far as concerned adminiſtration of 
Juſtice ; for otherwiſe the ſubjects each of them ſubmitted themſelves to the ſervice 
of their own Prince. This was therefore a third, different, and mixt Government, 
agreed upon jointly between the Britons and Saxons , who after a long and bur- 
denſome War, . (wherein both peoples were well wearied) by degrees became 
Friends, entered Traffick, and into the ſtricteſt Societies by Marriage. Thus find- 
ing the ſweetneſs of peace they provide againſt future occaſions of ſtrife that might 
ariſe in commerce by the juſtling of two Laws together; and agree in one Law, 
and upon a certain number of Judges elected by common conſent, who were to ſee to 
the execution of theſe Laws as joint A. From theſe, as I conceive, aroſe thoſe 
which are. now called the Lords Marchers, and were at the firſt twelve in number, 
Viz. ſix Saxons, and fix Britons. It ſeemed this form of Government was firſt 
inſtituted by AÆtbeldred, and by way of preſcription or cuſtom, continueth till this 


8 


day: and as it was the birth of truce, ſo for the future became both Mother and cap. 3. 


Nurſe of peace between thoſe two peoples, like the twilight between the day and 
night, until both were brought 3 — one head, and by divine providence ſettled 
in a laſting day. | | | | 


CHAP. XXX. 
f County-Palatines 


a F che fame ſort of Franchiſes were theſe which are called County-Palatines, © 

which were certain parcels of the Kingdom aſſigned to ſome particular 
perſon, and their Succeſſors, with Royal power therein to execute all Laws 
eſtabliſhed, in nature of a Province holden of the Imperial Crown: and 
therefore the King's Writ paſſed not within this precinct, no more than in the 
Marches. Theſe were occaſioned from the courage of the Inhabitants that ſtoutly 
defended their Liberties againſt the uſurping power of thoſe greater Kings that en- 


deavoured to have the Dominion over the whole Heptarchy, and not being eaſily 
overcome, were admitted into compoſition of Tributariesz and therefore are found 


very ancient: for Afred put one of his Judges to death for paſſing Sentence upon 


a Malefactor, for an offence dane in a place where tbe King's Fit poſed not ; and yijror. cap. ;. 


the ſame author reciting another example of his juſtice againſt an 
tices for putting one to death without precedent, rendereth the King's reaſon, far 
that the King and bis Commiſſioners cught to determine ſuch caſes, excepting thoſe 


. ” : , 8 
Lordi in whoſe precinct the King's Writ paſſetb nat. 


0 This. Agrmameartwences.the „„4 „„ by King Jae, See L. I. un 
RR CHAP 


er of his Juſ-$ec. 1. 
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CHA P. XXX. 
Of Francheſes of the Perſon. 

\ Rancheſes of the Perſon are ſuch Liberties annexed unto the Perſon, as are not 
abſolute Lordſhips, but only tending thereto : and limited within a Precinct, 
but not annexed thereto: and theſe are matters of em rather than power; as- 
thoſe of Bury St. Edmonds, Doncaſter, Dorcheſter, Circefler ; all which were in 
rot. ap 5-the Saxon times: and theſe or ſome of them had juridical power in caſes of Felonies. 

and Robberies arifing within that precinct, ſo as the Delinquent was both Inhabitant 
and taken within the ſame ; this was called Infangtheoff : and if upon freſh” purſuit 
188 made by the right owner or poſſeſſor, the re was taken with the prey in 
Ll. Eds. his poſſeſſion, or as the old Dialect is, Backbearend ; then was he car- 
r 3% ried immediately before the Coroner of that Liberty, and the Sakeber, or party wrong- 

ed, made his proof by Witneſſes; and thereupon judgment forthwith paſſed with- 

out anſwer, and execution immediately enſued. Some Liberties had Ontfangtheof, 
Os'faxxtheef. that is, the trial and forfeiture of ſuch Delinquents, being no Inhabitants, and yet 
4 2 taken within the Li or [nhabitants, and not taken within the Liberties : 
<p. 3:. Bri. but this Trial was always by Jury. The n of theſe Liberties are not 
ton. cap. 15. obſcurely manifeſted in their names, and more clearly by the Saxon Laws 
n. and Acts; for it's obſerved of Alfred, that he ſeized a Franches of NMfang- 
Miror. cap. 5-{beoff, becauſe the Lord of that Franches would not ſend a Felon (taken with- 
vec. 1- in his Liberty for a Felony committed without the ſame) to the Goale of the Coun- 
ty, as he ought to have done. Other Liberties there were granted alſo by Charter; 
a taſte whereof may be ſeen in one Grant made by King Edgar, to the Monaſtery 
of , wherein was granted Sack, Hamſeckne, Friderbrece, Funſtel, Teme, 
Flemone Ferdre, Hundred Setene, Sock, Tholl, Ade, Horda, Bufan Orderan, Bene 
Orderan; the particular natures of each may be obſerved in the Gloſſaries ; all of 
them being allowed to the Crown by the Law, and by the advice of the Council of 
Lords granted over to theſe Grantees in nature of Deputics to the King, to poſſeſu 
both the power and profit thereto belonging. db}. -4 


; Fo bee hel ages, HAP. XXXI. 
| | 
| | Of Manors. 


Evertheleſs, moſt of theſe Liberties, if not all of them, were many times 
granted by Kings as appendant to Manors; which were Francheſes of ſmaller 
circuit, being at the firſt portions of ground granted to ſome particular perſons, 
and by them ſubdivided and granted over to particular perſons to hold of the 

Grantors by. Rents, Services, and ſuit to one Court; all being no other 

than the ſpoils of War, and rewards of valour, or other ſervice. "Theſe in 
their collective nature are called a Manecr, and by continuance of time become 4 
kind cf body politick. In Antiquity it is called Manſum, from the Manfion-houſe, 
although it is not of the Efſence of a Manor, nor ought the 'words of Bracton 


Soor 
g to the literal ſenſe; for the Houſe may be deſtroyed, and 


9 
Bracton. 
yet the Manor continue; and the ground was granted in tenute before any bouee 
Pail thereupon, The quantity of the ground thus given to hold by ſervice, -was ac- 


to be conſtrued accordin 


cording to the pleaſure of the Lord more or leſs, and therefore might extend in- 

to divers *Pariſhes; as on the other part, one Town might comprehend divers Ma- + Townſhips. * 
nors. The Eſtate that was granted, depended partly on the condition of the Gran- ples, lib. 4. 
tee: for ſome were Servi or Bondmen, and their Eſtate was altogether at the. will p- 15- 
of the Lord, as was alſo the benefit; but the Servants merit, and the Lords be- 
nignity concurring with ſome Conſcience of Religion, as the light grew more clear, 
abated the rigour of the tenure into that which we now call Copy-ho/d. Other Eſtates 


were made to the Free- men, which in the firſt times were only for years ; albeit 
therein they were not niggardly, for they ſtick not at Leaſes for a hundred years, 


| 

yet with a render of Rent, which in thoſe days was of Corn or other Victual, and ſaguifus 
thence the Leaſes ſo made were called Frormes or Farmes, which word fignifieth Creyl. 
Victuals. But times enſuing, turned the Victual into Money, and terms of years %. 
to terms of life and - inheritance, retaining the Rents, and thoſe were called Quit- LI Seon 
rents, or Rents of thoſe perſons that are acquitted or free. But in caſe of eſtates 17. Kg. 
of inheritance for the moſt part after the death of the Tenants were reſerved. He- 115 pt 
riots or a relief: which were not left to the will of the Lord, but was put in cer- 1. cap. 69. 
tainty, in the very letter of the Law : .for according to each man's degree, ſuch was 
his Relief or Heriat. | 

But over and above all, they reſerved ſpecial ſervice to be done by the perſon of 
the Tenant, or fome other by his procurement, of which thoſe that were their ſervi 
or villains, were at the will of the Lord: others had their particular ſervice ſet 
down in their grants. Theſe concerned either War or Peace; the former was af- 
terward called the ſervice of the Knight or Soldier; the latter the ſervice of the 


Husbandman or Plough. That of the Soldier was the more honourable, and ſuit- 9 | 
able to the old German trade: Pi & ners videtur 


eacquirere . 

ſanguine parare-: and the work was to defend the 8 the Lords en d 
Honour; and to this end he was ever to have his weapons in readineſs, which gave 
name to the ſervice, altered as times and cuſtoms changed. This ſervice, by cuſtom, 
from a work degenerated into the bare Title, and became a dignity.: and the men 
named, or rather.intituled Milites; and many of the Saxen Charters were at 
teſted by men bearing that Title; yet the ſervice itſelf was far more ancient, and 
called ſervicium loricice.; of which ſort alſo were the Cu/icdes pagani that wore a 
Helmet, .a Coat of Mail and a gilt Sword: not unlike the old German way of cal- 

ling forth of their Tirones, to the war. Of this vank ſome were more eminent than, . 
others: for ſome. bare the ſingle title of Knight, and it ſeemed, ſerved on foot; o- 
thers ſerved on horſeback, and were called Rad- knigbis, or Knigbts-riders, as. Brac-geaen. Spiel: 
ton noteth ; and theſe I take to be the Yavaſeurs, noted in the Conquerors Laws: 
for that their relief is a Helmet, a Coat of Mail, a Shield, a Spear, and a Horſe. 


Now for the maintaining of this ſervice, they had Lands and Tenc ments called 


Kmghts-Fees, which bound the owner to that ce into whoſe hands ſoever they 


came, to be. done either by the Perſon of the ewner,-or other ſit perſon by him pro- 
cured, and therefore were diſcharged from the payment of all Taxes and Tolla 


6. 


= 
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Which was the Law of the Goths of old, and remains in Sweden at this day. Theg Idee. 


— 
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number of theſe Fees much increaſed, ſo as in the veror's time they were a 
bove ſixty thouſand, which was a mighty body for a ſmall Iſland, and brought much 

honour to the Nation. "I 5 Fo 
But the aroſe from beneath, I mean from the Soccage tenure or ſervice of 
the Plough, which in the firſt times was performed by thoſe that were unfit for the 
- . ſervice of the Wars, either being green and young, or decrepit and aged; and ſome- 
times by the Women. But after that the Saxon Conqueſt was at a ſtop, and that 
no more was to be gotten by Blood, men endeavoured to ſatisfy their deſires by 
ſweat; and turned their Swords into Plough-(hares ; and thus the Husbandry in- 
creaſed exceedingly, and hath proved the beſt Pillar of the Common-weal. The na- 
ture of this tenure is fully ſet out by the Reporter; nor can I add thereto more 
than the Law of the Confeſſor concerning theſe men, viz. That no man might 
Little. #rouble them, but for their Rent, nor any Lord them out of their Farm, ſo long 
86. © as they do their ſervice. And thus it ap h, that the Service became in nature 
nent, begetting an increaſer of the'Eſtate, which by continu- 


Ed. © of a condition ſub 
ance wrought an inheritance, and fo the Title of Entry was turned wholly into 


8: 
iD... diſtreſſes for ſervice performed; yet the Lord was no loſer thereby, fo long as He- 
i riots, Rents, and Services accrued unto him. | | " 


FED 


CHAP, XXXII. 
0 | Of Courts incident and united unto Manors. 


Y Grants made by Lords unto Tenants already noted, the Lords had power 
by common right to call their Tenants before them, and enquire concern- 
ing their payment of Rents, and performance of ſervice, which became Courts of 
conſtant appointment: of which ſort there were two, one for the Free-men, the 

e. ther for the Bond-men ; and this brought forth another ſervice, which we call Sir 
F p. 2 Court. The court of Free- men was holden from three weeks to three weeks, where - 
_——_— in the Free- men as in the Hundred and County were Judges of the fact, and from 
Saxoe. p. 72. them named, as at this day, Court- leet, or the Court of the Liti, or ſuch as are ma- 
numitted or Free- men. In this Court all Actions or Suits between the Free- men of the 

fame Manor, and within the ſame arifing, were determined; nor could any Court 

(no not the King's) intermeddle with ſuch Suits before Trial there had; but by the 

Lord's allowance. And upon this privilege, the Writ of right Patent was grounded. 

But the full nature of this Court is not within my intention, but -I muſt refer the 

F. N. Br. 2. Reader to the Law-books. For it was the leaſt part of the work and power which 
| this Court obtained by continuance of time; in regard that Manors exceedingly mul- 
tiplied io as no part of the Land was left free; and many one of them extended into 

divers Decennaries, the Lords obtained great power -ayer them, and had of King's 

ow of grants of View of Frank-pledge within their ſeveral Lordſhips ; and further power cf 
hs + inquiry, and puniſhing of matters of publick nuſapce, and ſuch as were contra 
 Pacem & Coronam; which by cuſtom became annexed unto the Court-leet. 

The nuſances of Copy- holds being done to diſheriſon of the Lord, and not proper 
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for the Court of publick inquiry. The Judge of this Court-lett was the Lord, or 
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his Steward, for the directory part; 


and the 8teward was properly 'Coroner within 

the Manor to take Preſentments, and ep to the Coroner of the County. 

And thus this Court ſwallowed: up much of the power of the Decenners Court inthe | 

very infancy, ſo as we find no foot- ſteps of any writ of Right to the Decenners, or 
Chief - pledges; but contrariwiſe many Views of Frank- pledge granted to icular 

perſons in the time of A/fred: and many things done by the Chief-pledges in the Miror. cap. g. 
Courts of theſe Manors, as is to be yet ſeen in many ancient Court-Rolls. Sec. 2. 
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ardinary-ſtile Curia Barumum, yet not ſor... 2..... 
by way of miſtake for Berons.: For if it 

to the Court of Freemen, as ſal excellentiors ) it al- c,. 1:6. 

ame, yet when that court is omitted, and flipt out of the cp. 57. 


iders that remaineth, improperly retaineth the name of 
that which is gone. This Court at the firſt w 
neſit, and for the Tenant's right, as ſubſer 
right, not againſt their Lord; ſor they 

other they had protection of Law, 
ſaid before, by cuſtom, or rather light 
conſiderable, even by the Lords the 
ut fic de ſuit bominibus agant, 
offendart. ,Which Law co 
a vain: redun 
by 'the known 
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FHF next Francheſe is that of Towns : This was taken up is a Birth of W 
1. and Nurſe of Peace; for their Anceſtors liked not to dwell in crouds, ne pati. 
guidem inter ſe juncfas ſedes : it being their Trade or paſtime to war upon Beaſts, © 
when they found no Enemies amongſt them. This ſolitudinary cuſtom could 
not be ſoon ſhaken off, and might well occafion' multitudes of Towns in thoſe 
times (though ſmall ones doubtleſs) that Writers ſpeak of; if true it be, 
that after the waſting times of the Danes aud Nermens, in the Conquetor's' 
time, were found in England, F orty- five thouſand Pariſhes, and Sixty- two thouſand 
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Villages. Nor wee Peace leſt beneficial to therm, than they carefu] of it; for by 
continuance of Peace, Huſbandry, Manufaftures, and Commerce, occaſioned —— 
to gather to places commodious for Habitation, in good Soil, nigh Navigable Rivers. 
or Havens; and accot ding to th ic fituation and trade, fo. they in multityde. 
or decayed, Some of whom growing more orninent than others, more care was had 
of their povernment and ſafety; for the latter, by building/ of Walls and Caſtles, 
and for the former by ſenthng a Maęiſtracy peculiar to that Place or Tuwnſhip not 
as fo many Decenners, but as one body conſiſting of many members. Aud thus hx 
cuſtom they grew to be Fraterneties, or Curporations, under one Magiſtrate or 
Head, whom they called Alderman ; and held a Court of juitice (at the finſt holden. 
twice a year) which was in nature of a Lest with a viv of Frank-pledge, as. 
L1. Canut. e. may appear in the cafes of Dorcheſter, Circefter,” and: Doncaſter, in Alfred's. time ;. 
44 and herewith they had publick Markets, which ſerved them for their better con- 


Markets. This privilege of Market was a liberty of publick fale and trade in Commodities 

that principally concern tho Belly; but by common courſe became a paſs for Com- 
modities of every kind almoſt. Concerning this liberty, I ſhiall deſite leave ta in- 
terpoſe this Parenthefis enſuing, before I proceed in the intended diſcourſee 
fn the firſt times, as every 


man by common right had property in his own Goods, 
ſo by the fame right he had power to alien them to any at any time, in any 
place, by gift, ſale, exchange, or other ways; and that by fuch Alienation, but eg 
pecially by tale, a right was veſted in the Buyer againſt all men, ſaving the Rigne- 
right, which was recompenſed upon warranty, and recovery in value. And in 
thoſe days common ſenſe taught men to buy or ſell, of or to the next Nei hat 
would Bargain with them: and for want of fuch occaſion, to repair to the next A 
ſembly, Meeting, or Concourſe of le, for the ſale of ſuch Commodities as 

their Neighbourhood would not take off their hands. And thus the Towns. 

that had Walls or Caſtles, became the greateſt Merkets, and others leſs; and this: 

made the neighbourhood of thoſe Towns to repair thither to buy, as others to ſell. 
But time diſcovering a double inconveniency herein, via. that by theſe leſs publick 
ſales in ſmaller Villages, where little or no care of Right or Juſtice was had (and: 
by which means the word Pagan became a word of reproach) many mens Goods. 
by clandeſtine Contracts were loſt, and no care had of their recovery; and (which 
was yet more prejudicial to the Publick) that the greater Towns appointed for the 
ſtrength and defence of the Kingdom, became ill provided with ſupply of Victuals, 
either for the preſent or future; and what was had, for the moſt part was gotten 
at the ſecond hand, and higher rate than the Country: Villages had: The wiſe men,, 
dy publick Edict, laid a reſtraint of Markets in ſmaller ills ap and more private 
places; and thus the greater Towns having Markets formerly, became more pubs 
lick Markets, not by any new Right or Privilege from the Crown; for it neither 
bad ſuch power nor could have (but upon uſurpation) againſt the common Right of 
ſuch Towns and Places of publick defence. This Reſtraint, upon the reaſons afore- 
ſaid, was made firſt in the Saxon times, as may appear by their Laws but more. 
clearly declared and confirmed afterwards by. the Laws of the Normans, which. 
never gave any new Right of Market-overt unto thoſe places of publick de- 
fence, but only did inhibit the ſame in the ſmaller Villages and private places. 
In which reſpect, although the Kings of this Nation in future times took leave 

, | to 
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to aboliſh'that Reftraint which · did lie upon ſome of thoſe more private places, for cer- 
tain reaſons of Rate ; nnd {ſo theſe places became Mar teti- ouert, which formerly were 
none: yet could they never take away that privilege which Nature itſelf. — upon 
thoſe greater Towns (being the very Libs of the Kiagdom) without wrong done 
to the common Right, and the publick Good; nor abridge them of that Power, 
but that they might ſtill uſe their liberty at times and places within their Pre- 
einct, as might beſt conduce with the benefit of the Inhabitants of thoſe places, 
even as any particular Freeman may govern his on Eſtate as him liketh beſt. 
And thus upon the whole matter it is to be concluded, that the ancient Burroughs 
of this Kingdom properly do not hold their liberty of  Market-overt by  Preſcrip- 
tion or Charter, but by common Right and not as a Corporation made by Char- 
ter, but as they are a multitude of people anciently gathered together and united, 
upon whom the ſtrength and wealth of the Kingdom doth or did formerly much 
more depend, than on any of the ſmaller Villages and open Towns : even as every 
Freeman poſſeſſeth and uſeth his proper Inheritance and Eſtate without particular 
rivilege derived from the Crown: Nor can the King take away the liberty of Mar- 
 ket-overt from ſach places, more chan he can take away the liberty of buying and 
| 2 from any Freeman, to whom the Law alloweth a liberty of ownerſhip. 
This I ſubmit to the cenſure of the learned in the Laws, in regard of the different 
opinions concerning the ſame... _ AO As 4 4 
This liberty of Townſhip thus made, and the Place and People Inhabitants chere- 
of being of. ſuch conſequence-in the publick . adminiſtration, had for their better I. Edw. e. z. 


ſupport and ſafety liberty of fortification, and power to charge one another with LI. Zhelg. 
| fition called Burgbbore ; and held cf. 1 


- 
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the maintenance of theſe Fortifications by an im * 
their Tenements under a Rent to their Lord or King called Burgage, as they were Glos. 
a body aggregate. SE | 25 
| 3”. BMA IRIS Rn 
Of the Foreſts ®. Jig tis 
245» 304» 


T JEfides other Prerogatives of the Saxon Kings, they had alſo a Franchiſe for wild 33%, 351, 
| Beaſts for the Chaſe, which we commonly call Feref, being a precin& of 358. ; C0. 
ground neither parcel of the County, nor the Dioceſs, nor of the Kingdom, but rather 22. 
appendant thereunto. This favoured of the old German ſport, but by cuſtom turned 

from ſport to earneſt: For although in the firſt times the Saxant were ſo few, 
and the Country ſo ſpacious, that they might allow the Beaſts their Farm as 
well as themſelves their own ; People nevertheleſs ſo multiplied, as of ne- 
eeſſity they muſt intercommon either with Beaſts or Fiſhes : the latter whereof, 
however more cleanly, yet the former had the ſureſt footing; and was choſen. as 
the leaſt of two evils, rather than for any likelihood of good Neighbourhood. 
For as Nature taught Beaſts to prey for themſelves, ſo. Men to defend their own ; 
and this bred ſuch a feud between Beaſts and Men, as that Kings doubting to loſe 
their Game, took in with the weaker, that the world might ſee the happineſs of 
England, where Beaſts enjoy their liberty as well as Men. But this was, as it 
were, by compromiſe ; for it had been very hard to have pleaſed the Freemen, 


H 2 who 
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32 0. 
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of Game within their own ground by comtnon Right, and t 
preſerve the . li of Foreſt co-incident therewith, had not the King 
employed on the one ſide the power of a Dane: that looked ſomewhat like a Con- 
z and on the other fide, that which looked as like to the bounty of a Kin 
in allowing liberty of to men-inhabiting within the bounds of the For, 
which at the firſt was ſet apart only for the King's pleaſure : and all his wits to 
make a Law fotnewhat ſhort of a full freedom; and yet outreaching that of Bond- 
age, which we fince have commended to poſterity under the Foreſt-Charter ®, And 
yet for all that, it proved a hard matter for Kings to hunt by Law; and the Law 
mſclf is a Yoke ſomewhat too heavy for e 


felf-denying Majeſty ſhall wat to wah it W .. * 
: | letter 2 8 6 2 * , 4 
| 1 
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Concerning Judges in Courts of Tufts. bom | 


Has far of the ſeveral Tribes and wells of this Cone which 
like ſo many Conduit-heads, derived the influence. of Government through 
the whole body of this Ifland ; and in every of which, Judiciary, power acted it 
ſelf in all Cauſes arifing within the verge of that Precinct ; ſome of which had 
more extraordinary trial before the King and his Council of Lords, according as 

| the parties concerned were of greater degree, or the Cauſe of more publick con- 
cernment. Examples hereof are the Caſes between the Biſhop of Winchefter and 
Leoftin in Ritheldred's time, and between the two Biſhops of Wi nchefter and Dur- 
bam in Edward's time: But cuſtom made this Court ſtoop to ſmaller game in lat* 
ter times, and to reach at the practice of the County-Court, by ſending the Kings 

Glanvil. lib. Writs to remove certain Cauſes from the cognizance of thoſe rural Judicatories to 
6. c. 6. 7. 8. their ſublime determination. And thus became the Cunmci / of Lords as an Oracle 
do the whole Nation; and the King among the reſt, as the Prieſt that many times 
| | rendered the Anſwer or the Sentence of that Oracle in his own ſenſe, and had it 
confirmed * him by an Oath ſe judicium rectum in Regno fatiurum, & juſtitiam 


L1. Ede, cap. 

per concilrum procerum regni ſui ftenturum ; ſo as, deal he was firſt in view, yer 

"EE | the Cana of Lords was the firſt in nature, and d 20/:CBE his tongue 
and actions. | 


From this Fountain iflucd alſo fireams of Judicature into all parts by Judges 

_ itinerant under the King's Commiſſion, to reform errors, ouniſh! def defaults in the 
Sec. 1 f & 1. ordinary rural Judicatories, and to diſſolve hard and knotty Caſes ; and theſe were 
Sec. 3. occafioned at the inſtance of the party: and A/red (whoſe birth this was) ſent 
them forth in way of Aſſociation with the Sheriff, 3 the Fee, or other or- 


dinary Magiſtrate. |So that theſe Iran Court-Judges were at t firſt _— aflociated 


to the Rural.] 4. 
Ne, King Canute bad a Charter De Mu li 
SHER 1 Eden is Sax. 
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GR the proceedings in courſe, the Saxons were wont to begin with EY 
I. ters 9 any to he Church, and afterwards to Secular cauſes; in Wee 
"if the matters were criminal, the moſt ancient way of proceeding was by Ap 
| bell of the pe 1 complaining. But afterwards in caſes that concerned 
mage, Injury, or Violence done to the Body of a Man or his Eſtate, the King 
was found to be therein prejudiced, beſides the prejudice immediately done to the 
Subject: for a Man diſabled in Body or Eſtate, is diſabled to ſerve the King and 
the Publick ; and upon this ground a way was found out to puniſh the ener 
. by  Indiftment, beſides the ſatisfaction done to the wronged. The proceed Ane. 
ings againſt ſuch Delinquents were by attatchment of the party, who thereupon L- 1mberr. . 
gave Pledges for his appearance. If the party could not be found, a fugam r 
was returned, and that was a conviction in Law; and purſuit was made after 
the party by Huy and Cry. If he was thereby taken, the ancient way was that 
of Halifax-Law; but in latter times he was impriſoned, or admitted to Bail if the 
offences were bailable ; and if the party bailed made default, or did not abide the LI Ins. Lam. 
Trial, his Bail ſuffered as Principal. If no Bail could be procured, the Delinquent Þ * ar. 
was impriſoned till he was legally acquitted ; but this impriſonment was only i ing. 
nature of ceſtraint. If the Delinquent was found upon the and Cry, and would Mirror. c. 2. 
not yield himſelf, he was in repute a common Enemy, and (as a V any man rg cap. 
might kill him; as the Law was alſo the ſame in caſe of Lrlary. At the time of trial 4. 

(if at the King's ſuit) the Delinquent was indicted in this manner by any party ne. pe. 
preſent. J D. C. do ſay far the King, that I. S. is defamed by good men ; that be up- Gx 335, 
| of— &c. into the, Houſe and Goods of did caft fire, and the ſame did burn: Mirror. — 
or, (if it were for Bloodſhed) with a Sword did firike and wound lum in the left II Ee. Nag 
arm, and that this was done Felonioufly, or, (if the caſe required) Traiteroufly : and Li. Canut. e. 
VI. S. deny the ſame, I will for the King prove the matter againſt him, as ! King $5. RES 
ought to do; that is to ſay, by Witnefles and Twelve Men. But if the comiplaitit Sec. +: 22. 
= at the fuit of the party, then the Proſecutor ſued him upon Appeal, in man- . 
ner following: I. C appealeth D. H. bere preſents for that E. Father, Brother, Son See. 15... 
er Uncle (according as the caſe, was) 1 I. C. being in the peace of God, and 9 
_our Sovereign Lord the King, at the dwelling houſe of E. at—&c. the ſaid D. 
upon the — day of — in t ear of — 
inches long, and fix inches ans; in the left pap of the 2 2 of - the 5 E. whereof” 
be died; and this was done Felonio»fly, and of Malice foretbought. And if the fad 
D. ſhall deny the ſame, the ſaid I. C. is ready to prove the 1 7 againſt bim 9 
bis body, or as a Monk, Woman, or Clerk, behoveth to prove the ſame; that is, b 
Champion ; for neither Mn Woman, nor Clerk was Pavan Law to juſtify by Battle in 
their own perſon, The ſeveral cauſes of Apreal and Indictment may be found in 
the Law-books, to whom I refer the Reader, it not being within. the 1 of 
this Diſcourſe to fall upon tlie particulars,” 1 ſhall only - obſerve the difference be- 
"tween ws former and La and between them and Appeals, viz. that 
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Miror. cap. 2. 
Sec. 23- ſuch matters as were 
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in this manner: I ſay for our Sovereign 
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Appeals are poſitive Accuſations in the name of the Proſecutor of the fact done by 


the party appealed ; whereas Indifments were only a publication or affirmation of 


of a fact done by the party indicted, and wherein Not guilty pleaded, 

n] in nature of a Qwere,. to uſher in the votes of the Freemen con- 
Sb Bib al AN eye rat rg vi 0 

Secondly, the difference between former Indictments from thoſe in theſe days, 

confiſts in this, that the ancient Indictments were ih the name of one man; thoſe 
of the latter ſort are in the name of the Jury; und the former were only of a 


TE = 
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ame, the later of the fact. | | 1 
A third way of bringing criminal Controverſies unto Judgment, concerned only 
of leſs conſequence ; and theſe were introduced by way of 
Preſentment, in the name or behalf of the King, in nature of a poſitive Accuſation 
of one for a Crime, firſt laid down generally, and then 1 


particular fact, 
Lord the King, That H. here is perjured, 


and bath broken faith againſt the King ; becauſe, whereas H. is or was Chancellor of 


the King, and was that he would not ſell Right, or any ttmellial "Writ fo 


— day of — &c. be fold to B. a Writ of Attaint, and "would 


any one : yet upon 


15 not grant the ſame under balf a Mark. So as the difference between an Tndiment 


Mirror. cap. 


- 


_ and Preſentment in thoſe days was only in the degree of the Crime for which 


the party delinquent was accuſed, and in the manner of concluſion of the Pre- 


ſentment, which Was without Averment. 


2. The laſt way of Trials concerns ſuch offences that exceed not the nature of 


Soc. 24 Treſpaſs done to @ man's Perſon or his Goods ; and this was by way of Aion, and 


Aden. 


it was to obtain recompence for Damage ſuſtained. Now becauſt the former 


were called Perſonal Treſpaſſes, the Proceſs was by attachment of the Perſon ; 
who thereupon put in Bail, or elſe his Perſon was ſecured by imprifonment till 


II. Echeld. Trial, and ſatis faction made. But in the latter that concerned the reality, three 


cap. 20. 
Ll. Canaut. 
C. 10. 
Lindenbr. 
tit. 36. 


Summons went forth firſt in the Hundred. Cnurt; and if default were made, 
complaint thereot enſued in the County-Court, and thence iſſued forth a" Diftrin- 
gas; and if the Defendant ſtill perſiſted in declining his appearance, the Diftreſs 
was forfeited, and a Summons iſſued upon the Land. If then the Defendant 
would not appear, or upon appearance would not give Pledges to abide Judgment, 
his whole land was ſeized for the benefit of the King, of the Lord of the Hun- 
dred, and of the Complainant, becauſe he had offended againſt all three. But if 
the party appeared in former times, he anſwered forthwith, and Judgment paſſed 
without delay, as hath been faid ; unleſs in urgent caſes, where the matter was 


Ll. Edgar. raw; and then it was adjourned, and Pledges given by the Defendant to the full 
. 7. 


Micor. cap-5-yiſed 


Sec. 1. 


value, after the cuſtom of the Athenians ; and if the Defendant made Default at 
the day, his . Pledges were forfeited. But in after-times, for better and more ad- 
proceeding, the Defendant was admitted to his Effoines ; yet with a Proviſo, 
that no Eſſine ſhould be allowed for above Fifteen-days ; and this was the direc- 


Miror. c 3. tion of King Alfred. [But founded on the Laws of the Britons, vid. LI. Heli. 
ca. 16. In the antwer of the Defendant, he either traverſed the matter in fact or coufeſſe 


: 


and juſtified, or confeſſed and ſubmitted. - The firſt put the matter to the judg- 
ment of the Fremen; the ſecond to the judgment of the Judge; the third to the 


diſcretion of the e whereby the Defendant generally found mercy, 
and in caſe of Treſpals, rendered leſs damage. I find no footſteps in thoſe 
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times of Dilatory Pleas, or Demurnen, or other delays, udleſs in caſe of 


infancy 3 p 
for the Saxons. knew no otlier age of ability to do at ſuffer, but the age above. 
One and twenty years: And in Alfred's time a Judge ſuffered death. for paſ- © 
ſing. death upon. ove under that age. Albeit the Canoniſts had in thoſe days 2 
brought into cuſtom other ages of ability in matters concerning Marriage; al-Lindenb, 
though it may well be thought that it required no leſs maturity ta manage theses. 


atfaics of a married life, than to. diſcern the nature and difference af manners, el=3og, rn. 
pecially. in caſe of: crimes, which. are contrary. to the very light of nature. 
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Aero Manners of extraordinary Trial by Torture, Ordeals,, 5 
_ ae mens Compurgators,, and Batth. 1 
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Vidence of the matter in fact, upon trial of Cauſes in the Saum Judicatory, 
ſometimes conſiſted in the pregnant teſtimony of the Fact itſelf, and ſome - 

times im the teſtimony of ſome Circumſtances. The firſt was an ueſtionable 7. fire. 
ground of conviction; the ſecond was too weak to- command the Veruic, al- 
thougls ſometinges it perſuaded. it; and therefore thoſe i times found: 
out a trick of extorted confeſſion by torture of the party, following the principles 
of paſſion; therein, rather than ſober judgment; for circumſtances are ſufficient to 
irritate. the hearts of thoſe-that. are paſhonate ; and where Jealouſy is once en- 
tered, thers's no place for ſparing; be the matter never ſo untrue. Yet I do not 
find any Law amongſt the Saxons: to patronize this faſhion of conviction ;. albeit it 
ſeemeth it was practiſed, for Afred the King puniſhed one of his Judges with: 
death for paſſing Sentence upon anextorted confeſſion by Torture before the Coroner.. 
And poſſibly it might. be gained from the Lacedemonians, altho little to the praiſe Miror. cap. 5. 
of their Greeks/b wiſdom in that particular; ſeeing that in all reaſon it muſt be Sec. 1. 
ſuppoſed, that Fear and Grief will enforce Flattery upon the Tormentor, as well age 05 
Self-love draw forth Flattery to the Benefaffor. i | 
A ſecond ſort of Evidence was that of Ordeale, being alſo. grounded upon a O- 
=conceit or ſuſpicion: the manner hereaf was diverſe. The thing ſeemed to 
the birth of the Brain of ſome Churchman, who had read of the curſed Water.. 
The firſk, mention that I. find thereof was at the Council of Mentz, and af- . 8 
terwards in the Council of Trrers; but not a footſtep thereof in this Kingdom An. 205. 
till by Ætbelſtan it was advanced into the degree of a Law ; after which time it El. Ebel 
continued in uſe well nigh three hundred years. A ſtrange monument of God's n. tt 
indulgency to an ignorant Age thus turning extraordinary to ordinary, for the os 
clearing of innocency; and (which. is na leſs wonderful) allowing in thoſe times- 
unto men under nature ſuch a power over themſelves, as to adventure ' againſt: 
nature, Doubtleſs that man or woman was of a daring ſpirit that firſt tried the 

trick, if he had not a miraculous faith in that promiſe Cum ambulaveris per ignem; ' | 
&c. and it ſhewed mettle in them that followed the example. But the next age ih. 43. 2. 
grew dull, and. men being weary of (och dane-touches, the Clergy that cried 8 
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g Ger Werd erielh down, and fo devoured their own birth without any dif- 

ficulty, other than a bare are WW 

ſuch as would obey, tt 44 
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* But wbere fame was yet more! Might, nl ſpringing rather from want of chark- 


93 


and miſapprehenſion, than promiſing circumſtances, men were wont to be con- 

a > - a with a vier Dire, or the Oath of the patty ſuſpecded. and the concurrent 

«<eerteſtimony of other men e: The firſt atteſti 8 innocency, the other con- 

282 — reſting Conſciences of the truth of the former teſtimony ;: and therefore 

E and ſtill are called Compurgators. Their number was more or leſs, 

and of greater or leſs value, according as the offence or the ſuſpected was 

ky AED, or leſs concernment. This manner of trial was of ancient uſe, and 

* it and that of Ordeale under the directory of the Cler, 

An. 647. agcienter by three hundred years, and firſt brought into this Nation 

cil at Berghamfeed under Bertwald Archbiſhop. of Canterbury. And\it was per- 

i * ſometimes more N by * — 3 ving of the Euchariſt, eſpecially if 
cap. 5. perſon ſuſpected Was ſacred un 

— One manner of trial yet remains, which was uſed both in trial ef matters of 

Grime and Title ; and it is the trial by Battle, which was in cr/miny/ matters with 

© harp Weapons; but in matters with blunt Weapons. 

could refuſe Battle offered, but ſuch as were too excellent, as the King'; or 

facred, as the Clergy; or too weak, as Women,” Maimed Perſons, and Gb * 

two inſcient, as tr and Dic; or too mean, as Villains. And as theſe 

were not neceſfiated to anſwer in Battle, ſo was no Freeman co to anſwer. 

- by Battle. This was an old way, as may appear by the concluſion of A 

prallt, and ſeemeth more ſatisf; than that of Ordeale 3 becauſe this reſted upon 

the Conſciences both of * and Defendant ; whereas Orutale reſted only up- 

on the fingle Conſcience of the Defe — which oftentimes was rather hardy than 

innocent. And the continuance 1 this trial in title, even at this day, ' ſhews that 

men can away with this, and that there is not evil ſufficient in it to eradicate this 

weed, although it be kept under ground: partly becauſe it is fatal, and partlß 

© becauſe both Scripture and un , A N _ W pes woah 
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HE laſt and moſt es: Ih way of trial was by Witneſſes 885 avert” 
of the matter in Fact) before the Furors, and their votes thereapon.: this 
made the Verdict, and it determined the matter in fact. In former time gueſtionleſs. 
it was a confuſed manner of trial, by Votes of the whole multitude; which made 
the Verdi hard to be diſcerned: But time taught them better advice, to bring 
the Voters to a certain number, according to the Grecian way, who determined 
* n by the ſuffrages of Four aun. oihe major. part of them. 2 

o 
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how the number came to be reduced to Tuelve, I cannot wonjecture, unleſs in imi- 4 

tation of that rule of Compurgators, that ordigarily erceeded not that number. The 
firſt Law that defined — _— == 2 1 about three hundred 
years before the Co : in; s Centurits, & . In Engliſh thus: In every a, 6. 

eo or had there be a Court; and lit twelve ancient | together ug ve! Lund. 
the Lord of the Hundred, be ſiuorm that they will not condemn the Innocent, nor acquit öN&ö 
the Guilty, And this was ſo ſtrictiy eyed, that Afred s put one of bis Judges tO nor cap. 5. i 
death for paſſing Sentence upon a Verdis corrauptly obtained, upon the votes ofen. 4. - 
the Jurors, whereof Three of the Twelve were in the Negative. And the fame | 
Eing put another of his Judges to death, for paſſing ſentence of death upon an s 

| Ignoramus returned by the Jury. And a third, for condemning a man upon an 

. rer officto, whenas the Deliaquent had not — elf upon their 

yo | * 


hut the Saxons were more careful of the credit and life of man, for no man's u, Nie, 

life or credit reſted altogether upon the caſt of Twelve opinions: but firſt T elbe 

men enquired of the fame and ground thereof; which if liked, rendred the party 

under the ſpot of delinquency, and meet to be looked upon as under the ſuſpicion 

of the Law, who formerly was but under the ſuſpicion of ſome. particular man. 

And then was a ſecond enquiry of the fact, if the party traverſed the vote of Fame. 

In both which trials the Verdict grounded itſelf upon thoſe a/legara and probate 

which were before them, The firſt of r who, 

even in theſe old days, had the view of Bloodſhed. The ſecond was had before 

the Judge of life and death: neither of which could legally indamage the party 

without the other, unlefs the menned to anſwer it with the peril of his own * 

Perſon and Eſtata ; as it befel in Aifred's time, when a Judge ſuffetred death for | 

paſſing Sentence upon the Coroner's only Record; unto which a- Replication is Miror. cap. 5, 
allowed, as the Book faith. And anor ge had the ſame meaſure for con- 1 
demaing one without Ap or Indifiment foregoing. Where, by the way, Ingror. ap. 2. 
might note another differente between or indictments in this; that Appeall Sect. 11. 
were and are the more ſpeedy Trials than indi ments, inaſmuch as the former were 
but one act, the latter two. | ; 


And yet time and experience refined this way of trial into a more excellent con- Mut, 
dition: For the bloody times of the Saxons firſt age paſſing over, and peace ariſing 
by degrees; they, together with the Britans, began to intercummon, and about the 5 
Marebes became a mixt people undet a mixture of Government and Laws, as hath 0 
been already noted. Amongſt which one concerned their way of trial of matters: 8 
of fact by a Jury mixt both of Britons and Saxons,” which was ſettled by a Law 
made by Tabridred. Viri font, &c. In Engliſh thus: Let there be twelve men of 
unter landing in the La, ſir of them Engliſh,” and fix Welch, and let them deal fo 
Juſtice both to Engliſh and Welch. The equity of this Law in future ages ſpread II. Etheldred 
itſelf into all Trials of Foreigners in every place throughout this Iſland. Untocap. 3. Lamb. 

ſuch as ſtumble at this conceit, becauſe they are faid to be ætate ſuperiores, and 
Jure conſult, I ſhall only note thus much; That it is not to be doubted, but the 
work of Jurors required chief men both for experience and knowledge in the 
_ (cuſtoms of thoſe times, to enable them to judge of the matter in fact; and upon 
. whoſt: judgment the Life and Death of the pay reſted ge = : And as pro- 
bable it is, that thoſe Jurors, as they were then chief men, ſo they ſate in the moſt 
1 * 3 eminent 


Note, Af; ed had many of his Laws from the Britons, vide Alfred's Life. 
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eminent place of the Aſſembiy or Court, and were nay ors with the Biſhop and 
Sheriff, who did ſerve but only to adviſe the reſt ; and they, or one of them, to 
bliſh the Sentence which the Law predetermined, And this chief place the 
eſſed at this day, as they do in Sweden, had the chief men 
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zrors might have pole 
olden the ſervice ſtill worthy of their atteridance. © oo * 
Peers. But great men grew too great in their own eſteem for the ſervice of their Country, 
detaking themſelves to ſerve themſelves ; and matters of higheſt employment were 
lleſt to thoſe of the meaner condition; who being in their own perſons of leſs ad- 
miration, were thought unmeet to fit in ſuch eminent eee and ſo from the 
Bench deſcended to the Floor, as at this day. This difidiouſneſs of the greater 
ſort made one ſtep further to the full perfection of that manner of Trial both of 
the Perſons and Eſtates of the Engliſb, which hath been the envy of other Nations, 
and is called the trial per Pares, or by Peers. For the pride of the Danes (now 
growing into one people with the Saxons) not enduring ſuch fellowſhip with the 
mean Saxon freemen in this publick ſervice; and the wiſe Saxon King eſpying the 
danger in betruſting the Lives and Eſtates of the pooreſt fort unto the dictate of 
theſe ſuperbient humours ; and on the contrary in proſtituting the nobler blood upon 
the vote of the inferiour rank of men, provided a third way, and by agreement 
between him and Gunthurne the * eaſed of Lo Law = 2 Si miniſter 

N ws, &c. a Lord or a Baron be ac omicide, acquitted 
Twelve Lord 1 if 88 rank, be ſhall be acquitted by Eleven of bir Rudd, 
and one Lord. Thus God's providence diſpoſed of the pride of men, to be an in- 
ſtrument of its own reſtraint : For the great men, ere were aware, hereby loſt 
one of the faireſt Flowers of their Garland, viz. the cature, or rather the 
maſterſhip of the Life or Death of the meaner ſort ; and thereby a fair oppor- 
tunity of containing them for ever under their awe, And no leſs remarkable was 
the benefit that redounded to this Nation hereby ; for had the great men holden 
this power, as once they had it, it might ſoon have endangered the liberty of the 
Freemen, and thereby been deſtructive to the Fundamental "Conſtitution of the 
Government of this Realm, which confiſteth in the juſt and equal participation of 
theſe Privileges, wherein all are equally concerned. This was the trial wherein the 
le of this Nation were made happy above all other people, and whereby the 
emen, as they had the Legiſlative power, ſo likewiſe had the Furidical; and 
thereby, next under God, an abſolute dominion over themſelves and their Eſtates. 
For though this courſe of trial was firſt applied to matters of Crime, yet it ſoon 
alfo ſeized upon the Common-pleas, which for the moſt part was the work of main 
in the Hundred Coutt ; and ſuitable hereunto are the preſcriptions which are 
_ extant in the Law-books of zante of Pleas, and Writs of Affe, &c. from 
26. all. pl. 24-the times of the Saxons, as in that caſe of the Abbot of Bury amongſt others doth 
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AF ed according 
al matters, according to the greatneſs of the of- 

fence, either for death or loſs of Member. But if the circumſtances favoured the 

Delinquent, he was admitted to redemption, of Life or Member, by Fine alſo 

ſettled by letter of the Law, and not left to the Judge's diſcretion. - If the Crime II. 

reached only to ſhameful 2 ſuch as Pillory or Whipping, (the laſt Whereofte. 

was inflicted only upon Bond-men) then might that Penance be reduced to a2 . 

Ranſom (according to the grain of the offence) aſſeſſed in the preſence of the | 

Judge. by the Freemen, and entred upon the Roll, and the Eftreat of each Ranſom 

ſeverally and apart ſent to the Sheriff. This Ranſom was paid uſually unto the 

King and Lord, and the party indama or his friends, if the caſe fo required; 

according to the old German rule, Pars mule Regi vel civitati, pars N qui LI. nz. c. 22, 

vindicatur, vel propinguis cus. This courſe opened indeed a way for Mercy; but, Tacitus. 

through corruption, a Flood-gate to Wickedneſs in the concluſion. Of Impriſon- 

ment there was little uſe in the eldeſt times; afterwards it was more uſed, not only , 

to ſecure the perſon to come to trial of Law for miſcarriages paſt, but ſometimes 

to ſecure. men againſt committing of future miſchicf, eſpecially if it more con- 

cerned the publick. I find but little or no uſe thereof barely as a puniſhment, nor 

would their Anceſtors ſo puniſh their Bondmen: Vinculis coercere rarum eft. In 

caſe of Debt or Damage, the recovery thereof was in nature of elegit ; for the 

party wronged either had the offender's goods to him delivered, or the value in money 

upon ſale of the goods made by the Sheriff; and if that ſatisfied not, then the II. Edw. 

moiety, of the Lands was extended, and ſo by moieties ſo far as was poſſible, ſalvo 

contenemento; and when all was gone, the Defendant's Arms (which were ac- 

counted as the Nether - millſtane, or ſtock of maintenance) were laſt of all ſeized ; and LI. Alured. 

then the party was accounted undone, and caſt upon the charity of his friends for© * 

his ſuſtenance : but the perſon of the man was never impriſoned as a pledge for the 

debt, no not in the King's caſe, Alfred OR one of his Judges for impriſon- Miror. c. 5. 

ing a man in that caſe, One puniſhment of death they had in caſes of crime, and 

that was by hanging or ſtrangling ; and where the crime was not fo great, fome- 

times enſued loſs of member or mutilation, and in many ſuch caſes Excommunica- 

tion, pronounced indeed by the Clergy, but determined by the Law; which in the * 

firſt conception was framed in the womb of the Legiſlative Power in Parliament, Concil. Brie. 

as may appear in many. Laws there made ; nor was there in thoſe times any queſtion eee 

made of the cognizance thereof, ſo long as the Clergy and Laity had charity | 

cnough to join in all publick Councils. es Ie 1 * 
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ASSING the Courts and Manner of proceedings till Sentence, we are now 
come to the parti Laws that directed the Sentence; and firſt of thoſe that 
concerned criminal offences. During the Saxons time the Commonwealth was in 
its minority, the Government tender, the Laws green, and ſubject to bend accord- 
ing to the blaſt of time and occafion, and according to the different diſpoſitions of 
Governours, and People: For though the Saxons were in name our firſt 
matter ; yet not only; but they having once made the breach open, and 
entred this Iſland, it became a common Sewer to the Excreſcence of thoſe Eaſtern 
peoples, the Angles, Danes, Almains, and Gotha, as their ſeveral Laws left with 
us in power do not obſcurely inform us; and amongſt all the reſt, the Goths were 
not the leaſt concerned herein : for the Saxon King determining what people ſhall 
be holden Denizens * Nc, 708 — 3 ought to be received and 
prutected in this Ki as feorn en, Kinſmen, Citizens of this 
Commorewealth. Nor can any Nation upon earth ſhew 0 Much of the os 
Gothique Law as this Iſland hath. Nevertheleſs in this mixture of people of ſeveral 
Nations, there ge. ſuitable mixture of Laws; as the power of any one of theſe 
peoples changed, ſo li ewiſe did their Laws change in power; and long it was ere 
a right temper of one uniform Law could be ſettſed; yet in the interim, theſe ſhort 
remembrances left unconſumed by time I have ſubjoined, that it may appear their 
motions were excellent, though ſomewhat inconſtant in their practice. | 
Thoſe times were dark, and yet ſo far as any light ed, the e were to 
be honoured for their reſolution in the defence thereof. For there was few of the 
Commandments of the two Tables which they did not affert by Laws by them made, 
the third and tenth 2 which latter commands the inward man only, and 
whereof God hath the ſole cognizance. | 
The fr Can True it is that the firſt Commandment containeth much of the ſame nature: yet 
. ſomewhat is viſible, and that they bound: For whereas in thoſe times the Devil 
had ſuch power, as he did prevail with ſome (and thoſe it may be not a few) to 
Witchery. renounce God, and deliver themſelves wholly to his own will; they puniſhed this 
crime with baniſhment, as judging him unworthy their ſociety that would com- 
14. Sax. <. 6. municate with Devils. Yet if the Delinquent had done any miſchief whereby 
death enſued, the party's puniſhment was death ; yet might all be diſcharged by 
| | Ranſom, and good ſecurity for good behaviour for time to come. | 
The fcondCom. For their worſhip of God, they were no leſs zealous in maintenance of the 
manner; as their Forefathers liked not the uſe of Images or Pictures for adoration, 
neither did they : and though the Clergy in other matters led them much, yet in 
this they were alone for a long time: for though the Reman Church had the uſe 
of Images above three hundred years before Auſtin's coming, yet could not that 
cuſtom faſten upon the Saxons for the ſpace of above one hundred. years after 
Auſtin's coming; notwithſtanding the endeayours of Charkmain, and Pope Con- 
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Law from the Witta 22 to countenance 4 ſame ; but on the contrary, 
they ſtill preſerved the memorial of the ſecond Commandment in ye" Doralogue, | 
even then when as the Romaniſts had expunged the fame out of the number: and Carel. 65 Brit, . 
they enforced the ſame by a Law of their own making, ſo far as ny Clergy, or Li. Canut.c. 
Reverence they bear to Rome, would allow. 

It hath been formerly obſerved, that the Saxons took no- note of the vice of . 
profane ſwearing ng and curſing ; which crime (if it were in uſe, as it cannot be other- * 
wiſe conceited but it was) as the times then were, muſt lie upon the Clergymens 
account for their neglect of teaching the point; or upon the general ignorance of 
thoſe times, which underſtood” not the Commandment nor the Scripture: For we 
find no Canon againſt it, nor ſcarce any Doctrine concerning it, but only in caſe of 
„ till :1 bard time. True it is, that ace wh ſeemeth pur 
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I am che rather induced to conceive charitably of thoſe tienes, * d of their Th frurch 
exceeding zeal for the honour of the Lord's day; which ſheweth, that ſo far ag === 
their knowledge would meintain them, they neal to make it into aQtion. They © 
began this day doubtleſs as other days, — to the cuſtom of their Forefathers 
in Germany, Nox ducere diem videtur. And becauſe they would not allow their Tacitus. 
ſecular a irs to trench too nigh that _ devotion, they, made the Lord's-day to 
begin on Saturday at three of the clock in the afternoon, and to continue till 
Monday morning. No paſtime, no not their beloved ſport of Hunting, was Concil. Brit. 
allowed during all that While; nor no works were to be done, but ſuch as con-445 4ũ6. 
cerned the Worſhip of God: and thoſe Laws they bound with penalty of Fine, | 
if the Delinquent were a Freeman; if he were a bond-ſervant, he was to be 
whipped +. Nor were theſe the Laws of one King or Age only, but of the whole Ibid. 268, 3 
current of the San Government ; and may (although dark times they were) yets 404-518, 546. 
put-us in theſe days of * to the bluſh, to enter into compariſon with them for f E.. 
their Devotion. 

In their Converſation with men, the Saxons ſcemed yet more ſtrict: and being 7,7 Ber 
a people of a publick ſpirit, they preferred the good of their Country above all; 
accounting Treachery againſt it, or neglect thereof in time of danger, to be a 
Crime of the greateſt concernment, and to be puniſhed in the hi heſt degree, Pro- Tacitus. 
ditores, & transfugas arboribus ſuſpendunt. Other Treaſon than no not 3 Treaſor. 
Kings, did they then acknowledge any ; and therefore the- form of the Indietment 
for contriving 4 death of their King, concluded only Felonicè, as may 9—* 
that form of an Ind:&ment for an offence of that nature intended and appr re 
Edmond the Saxon King: Whenas for the plotting againſt Alliance, 
common and inferiour nature, the Indi ment concluded Felonice & though of Miner cap. 2. 
And whenas the penalty, in caſe of Treachery againſt the Country, was death, Sec. 13. 
and forfeiture of the whole Eſtate, both real and perſonal: In Treach ry againſt . Kar. — 
— it was only and of hs perſonal Eftate. And therefore it bam 
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| may ſcem that Majeſty had not yet arrived at its Tal growth; or elſe that the 
meaſure thereof reſted in the body till. 
The SC If in any thing the Saxons were indulgent, it Was in matters of Blood ; for they 
—— | were a warlike people, and looked upon it as under the regiment of valour; and 
„ it was puniſhed only with 1 according to the old rule, Luitur hom:- 
cidium certo armentorum & pecorum numero. So as even in Ger they bad learned 
a trick to ſet a price upon that crime; and this they afterward called Manbotta 
were wirgilde wita, and lag: and, which was worſe, they countenanced 
Sax. Lamb. that which in after-ages* was called deadly, feud; and ſo under colour of puniſhing 
tol- #7» 18. Murder with revenge, they added blood to blood. But as times grew more tame, 
ana inclining to Civility or Religion, the cry of Blood was more hideous ; and this 
Miror. cap. g. Urged on the Law of Appeals, and ſo private revenge became under the power of 
Sec. 1. the Law, which puniſhed death with death, favouring of ſuch a King as moon 
. was, who firſt taught the Scriptures to ſpeak | in the diale& of our own ; like 
Lonk the Rubrick amongſt the Canons, bringing therewith both ſtrength and "beauty: 
pe they had degrees of blood-ſbed, and made a difference in the puniſhment ; 
ſome from ſudden paſſion, but other was foretbought and purpoſed ; which 
—_ 4 laſt they called Abere Murther, or Murther by foreplet or treachery ; and this was 
cap. 93. made nulla pretio emendabile ; and yet towards the times of the Danes, devotion 


grew of ſo high a dye, that a | the gol could repreſent any bloodſhed more 


allowable, if not acceptable, under the golden colour of recompence made to the 
King, the Lord of the party ſlain, and the parties f. iends, for the loſs of a Subject, 
Ten. 2 Tenant, and a Friend, according to that of their forefathers, recepitgue ſatigfacbio- 
nem uni verſa domus. It would be too tedious to recite all the particular Laws, with 
their changes, and therefore they ſhall be left to the view in the ſeveral Laws of 
Alfred, Edmond, Canutus, and Edward, the Saxon Kings. Yet one cuſtom firſt 
by the Danes, I cannot omit: That if a man were found ſlain, whoſe 
rents or 1 were unknown, by common intendment, he was preſumed to be a 
Sec. ry, Dane; and then if the delinquent were not taken, nor fled to Sanctuary, nor 


Braton lib. 3. Known where he is, the whole Hundred was amerced for the eſcape ; but if the 
tract. 1. c. 13. 


and ſlain were known to be of En ghſh Parents, it was otherwiſe. This cuſtom 
ſted long after the Normans time, the Dane being only changed into the Nerman, 


Batteries. and 9 Engliſbire. Ba teties, Maimes, Impriſonments, and other breaches 
2 of peace, were puniſhed by Fine, which they called Fightwitt, Grithbrece, or 


Fritbbreck ; and the Delinquent ordinarily put in ſureties for the peace for future 

Alured pref. time. The fine was increaſed by the number of Delinquents joining in the fact : 

. '7- for if ſeven joined, it was a Riot, and the Fine was then called Flotbbote. If the 
number were five times ſo many, viz. thirty and five, then it was a Rebellion or 

War. Secondly, the fine was increaſed by the time or ſeaſon of the fact, as in 

Lent, or while the Army was in the field ; becauſe, in the firſt caſe, the holy time 

was prophaned ; in the ſecond, the Country was more endangered, when the 

ſtrength was abroad, and the Army might be diſcouraged at the news of the diſtur- 
LiEdw.e.31, bance at home. And therefore the Saxons puniſhed this with death, or fine ſuitable. 


II. Sax. c. 36, Thirdly, the fine was the greater in caſe of the excellency of the place, where it 


IL Ine, 6. was boly ground, or in the preſence of great perſons, ſuch as the * Biſhop. 


2 Adultery among the old Germans was holden a crime of a high nature; the 


nalty of the woman that committed that crime was death: I find not what 
| Livni of the man, In latter times of the Saxons it e leſs penal, and more 


common. 


% 


SAT ON 8. 83 
common: By Alfred Law it was finable, and the fine called Legieruit. By .Canut. 0. 
Canutus the man was fined or baniſhed, the woman to loſe her noſe, ears, and her, 
— Inceſt was more penal to the man than Adultery, and yet it touched not Il. Sax. 48. 
is life. | 1 2. 
Robbery amongſt the Lacedemonians was accounted but” a trick of youth; the T. lt 
Athenians thoughts were more ſevere. The Germans likewiſe differed in their Lind LI. Aug. 
cenſures concerning it; the Saxons puniſhed it with death, but the Angles with fines Sax. 
only; yet ina the King made it mortal, and Canutus followed him therein; and 1. . 
Edward the Confeſſot limited that puniſhment to thefts of twelve pence in value, 8s. 
or above. Burning of words was finable by Inas Law ; but Burglary was Felony. B of 
In King Edmunds time only the Danes made it finable; poſſibly being guilty in z. en 
their own Conſciences of their own propenſity to rapine and plunderings. This LL Ea. cap.6. 
privilege of the dwelling-houſe was anciently called Hamſoka, or Hamſoken, or Cu. p- 
Hamſokne. Treſpaſſes committed upon ground were all comprehended under the 2, fe. 
general name of Ederbrece, or bedge-breaking ; and the penalty was not only the 
damage to the party, but alſo fine to the King upon Action, which in theſe days 

ſſeth under the name of Qyare clauſum fregit, according to the words of the I Sax c. 36 
Writ. The damages were more or leſs, according to the time or ſeaſon when it 
was done: for if when the Army was abroad, the damages were doubled; and in 
like manner, if done in Lem time. If the treſpaſs was done by a Beaſt, the owner L1. Ins. 5, 6- 
muſt pay the damages; but if it were occaſioned through the complainant's default 4. © 4 
(as through his gap) no damages were paid. The conſtant fine to the King in all 
ſuch treſpaſſes, was by Alfred's Law ſet at five ſhillings. Other Actions alſo were. Sax. c. 36- 
then uſed, as touching damage done to Goods, and Actions upon the caſe: for in 
Alfred's time the Plaintiff recovered not only damages for treſpaſſes done to Poſ- 
ſeſſions and Goods, but alſo coſts for injuries in point of ſcandal and * defamation, Miror. p. 301. 
in caſe the complainant ſpecially declareth that he is thereby diſabled; or indamaged 
in his preferment, and maketh proof of the ſame ; ſuitable unto the forms of our 
pleading at this day, which conclude with per Fc. or & deterioratus et, &c. 

The Saxons were utter enemies to Perjury; they puniſhed it with eternal-diſcredit 23. N= 
of teſtimony ; and ſometimes with baniſhment, or with grievous fines to the King, Cnet. 
and muicts to the Judge. For that difference I find obſerved in thoſe days between 11. xmas. 
sand mulfs, albeit the more ancient times uſed them for one and the ze. 12. 
for ſo the Hiſtorian pars mulctæ Regi. In all theſe matters where any intereſt was Li.Canut. c.5- | 
veſted in the Crown, the King had the prerogative of pardon * ; yet always 8 929 
recompence to the party was ſaved ; befides the ſecurity of the good behaviour for LI. Ed.. 
time to come, as the caſe required. | * A. | cap; 8. 


* The King could pardon Crime only u bia — Lambard, fol. 19, 20.. nd Willine,. 
pag. 2 32. | * FE a | SO 0s oe 
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CHAP. XII 
Y the Laws Property, of Lands and Goods, and their manner 
wo Conveyance. 


* Penal Laws, bade the 


neral 
y to 


in t 
Conquerors of 5 — 


; . Sayy we Dante erm mr 
* Wikia, Ca dead went not to the eldeſt Son, ut catera, 
. — F that Linage ; which words af catera do 
intimate, that other matters of profit to the eldeſt Sorv in point of 
Nor can I conceive how men ſhould be induced to conceit, that the 
caſlem. of Gevelind war the, ancient, geoeral caſtor of the Germans. It is true, 
of the ſame Hiſtorian have miſled ſome ; the words are, Heredes tamen 
; theſe taken collectively, I grant may import ſomewhat 


7 
1 


oh 


tending that as properly be. taken disjunRively, that the 
Children i wil none ſuch were, then the Brothers ; if they 
failed, is not only evident, that in the publick Succeſſion to 
the 

eſtates, as 


5 


other cuſtom bold out agai 
ic Families in greatneſs and honour : all which, beſides the — oo 
ſet forth in the Codes, are in my conceit ſufficient to induce an Hiſtorical Faith, 
Never- 
particular eſtates were created, as 
act of the owner of ſuch an eſtate. 
was occaſioned from Marriage, where- 
| if the man was ſettled of ſuch eſtate as formerly hath been recited, and died, 
Dewr. his Wife ſurviving, by ancient cuſtom ſhe had her Dower, or third part of ſuch 
eſtate of inheritance. This cuſtom, though ancient, yet was not ly from 
the Germans, but from the Latins, who uſed to give Dower with the man, and 

Plat. vit So-receive Portion with the woman. But the Germans learned from the Greeks other- 


That the general courſe of deſcent was to the eldeſt Sons, and not to all jointly, 
theleſs out of this Eſtate of Inheritance, divers 
common cuſtom, as by the e 
by cu 


well by 
Such of them as were wrought 


-+ 00 wiſe ; for the Laws both of Solon and on s forbad the latter, leſt Marriages 
Lacon. Afhould be made for reward, and not grounded upon affection; which, as they con- 


' ceived, would be a means to maintain the ſtren 4 of mankind in generation. And 
therefore. acitus noteth this by way of Antitheſis, Dotem non uxor marito, ſed uxori 
maritus The Dower that 4 given in the firſt times was Goods ; and theſe 
were utenſils for War. And the Wife many times returned to the man tokens of her 
love, in the _ kind, and not as | gages of future maintenance, unleſs we ſhall 


account 


| 


find; for not much above threeſcore years before the Conqueſt, it was 


in divers regards were more abſolute and inde 


of free- pledge, as Wives; nor was the Huſband” his Wife's pledge as he was her 


valour in all, idolized it in their Huſbands, and ſhared in it themſelves; and upon 


why the Lacedemonian Women ruled their Husbands : It is true, ſaid ſhe, for we only 


a 46. is 9. . N | | | 4 | 
dccount War their Pi per calling fron! whence their livelihood iflued . | Sneceediag | 


times growing mote calm, changed the cuſtom of fighting into trading, and taught 
them to prefer the Stock n by commerce, before that of War; and fo the 
Dower was changed. This courſe continued all the Saxons time, for aught I can 
| | 4 | by a pub- LI. Sar. Lamb, 
lick Law confirmed, that the ep 7 before Marriage ſhould ſet forth that Edu, fol. 76. 
portion of Goods that ſhould be his Wife 6; | 
er own Proper Goods. But if no fuch proviſion was made before Martiage; then 
the Law or Cuſtom gave the Wife half her "Huſband's Goods, if ſhe outlived him; 
and if there were Children, then the whole eſtate in Goods, to provide for herſelf 
and them, until ſhe took a ſecond Huſband :* but if the Huſband ſuffered death as 
a Malefactor, che Wife was to have but one third part, 1 find no footſteps'of lar Land. 
Dower in Lands until the Normans time; who were alfo as well owners "wo the LI. 
perſons, and before which time the Saxon Wives 
ent; I fay not more happy, be- 
148 


s, nor were they ever under 


Wife's perſonal eſtate, as of their 


cauſe they were never one with their Hu 
Huſband, 'although'as a Maſter he was free pledge for his ſervants * for the Law LI. Ed. Lamb. 
was, that in caſe the Huſband carried his Wife away into another Lordſhip, as hee 
muſt give pledges that his Wife ſhall have no wrong ; ſo ſhe muſt give pledge by her | 
friends that ſhe ſhall do no wrong; and ſhe paſſed therefore as an appurienant" to 

her Huſband, rather than one in unity with him; and her eſtate or portion wass 
rather appurtenant to her than him: for if ſho{failed in her good carriage to her "as 
Huſband, ſhe was to make atnends out of her own Eſtate to her Huſband; and 
if her eſtate ſufficed not, then her pledges were to ſatisfy her Huſband. Never- LI. Sn. go, 
theleſs what failed in the relation of the Woman to the Man, was ſupplied in the Reg. 23. 
relation of the Man to the Woman; for, beſides the reſpe& the Men bare to the 
Women, as their Wives, they honoured them as German Women, that admired 


occaſion merited thereby not only to be companions in honour, but triumphers 
above Men, yea their Commanders and Governours. Nor was this the original 
trick of the rude and uncumpt Germans, or barbarous Britons, but of the wiſe 
Greeks, and received (as may be ſuppoſed) from the Lacedemontans, as good 
ground as the Wife of Leonidas the Lacedemonian King rendred ; who being aſked 


know how to obey car Husbands, *A ſecond particular eſtate, which the Law derived 
out of the inheritance, was advancement to the Huſband; for the Saxons were not ſo 
ſtupid as to refuſe favour proffered: and therefore they made a kaw of Counter= .__ 
tenure to that of Dower, which we commonly call tenure by the courteſy of England 3 Conrtch of 
which was but a perquifite of the Wife's eſtate given to the Huſband, in caſe 
over-lived his Wife, and had iflue by her born alive. The name was probably . 

given by the Nor mans, who as it ſeemeth had no ſuch cuftom ; and therefore they 

gave it the name from the Engliſh (albeit fince that time Scotland hath alſo allowed LI. Alm. tit. 
it amongſt them) whomight probably bring it into this Kingdom or Country amongst, 
the mingled people: ſor this Cuſtom or Law is found amongſt the ancient Amann 

Laws ; differing only from the Law this day in the evidence of the title, which no- 

ariſeth upon the birth of the Child heard to cry; whenas in thoſe days the title 
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and theſe were ever afterward holden reg 2 * 


he Egg 


3 


* 


oe * 8 


n cs at. videre culmen damit, & 
Parietas, which. toucheth e the eye, hut alſa the ne 


it about; [This excluded Ideots 
Eftates that were derived out d mY wy, of an Inhorjtance by the act of the 
thereof. That 


party, either were ſuch. as concerned, 42445 ang e oe wat 
which/ concerned the whole In but a  parcelling of it out 
fan 1a. according. to the will of the-giver ;. and this was n Ale 55 * Tail; 
L1 4ng. tit. 6. which paſſed alſo amongſt. ſome places by way of 7 as amongſt t « e 
Lindenbr. s Le chat the Inheritance. ſhould. pats; unto the Iſſue :- males on the Father's 
ide until che fiſth generation, before any title could accrue to the Iſſue female; 
and then, — 1 apo went - from... the Lance to the Spindle. But 
mie Danes poſſibiy might prevent. this in the continuance. thereof; for they brought 
Ur 7. along with. them that which was formerly the Saxon cuſtom, Which carried. 
_ Inheritance uato the Daughters, upon the failing of the Iſſue Male, as in che 
2 cxample of Cenedrit ba an amongſt. multitudes af others may 
41 Ale. ppear- But Where Lands were conveyed by writing or act of the. party, it was. 4 
3 Maxim, Thus . the: Mill the N obſerned.; not a 
One that came in by virtue of ſuch. Writing ever alien the Land to, croſs the 
. ent of. the original Canveyance. The entailing *. Eſtates. there fore ay _ 
ancient, by corrupt cuſtom it was deluded, . de Lord Hir in bis. Ae 
ment of the L. Berkbe's Calc obſerveth. 
K - Another cuſtom of laheritance, was. catcht I know not ham. i it's. called Boroughe 
Emplifh, and by the name may ſeem to be brought in by. ſome Cynical odd Aon le 
that meant to croſs the World, and yet in a way. not contraty to all reaſon: 
Where nature affords leaſt help, the wiſdom, of men hath to be moſt careful 
f ſupply 2 and thus the youngeſt became — — before the elder in the courſe 
of deſcent of Inheritance, according to this cuſtom, There is no further monu- 
ment of the antiquity hereof that, I have met with, than the name. itſelf, which 
impoctech that it (prang up whiles, as 75 the names of Angies and Saxons held in 
common cognixance; and might fieſt from Nan the Lords to their 


1 


Tenants, and ſo by coatinuance become uſual. And by this means alſo might 
ariſe the cuſtom of of this nature ſa frequent, ee in thoſe Faller 

parts of this Iſland where the Angles ſcttled, and — hom d 
— Lat <0 Eaſt- Angles. 


Another caſlom of deſoent remaineth. and that is 10 ll the Children colleQiye- | 

Contiez, Wy, and itis called Guvel- lind, or Gave-all kind: and by the very name. ſecmeth at 
I. Hoelbi, the firſt to. ariſe rather from the donation of the Parent or — 4 Anceſtor, con- 
25 =” 22 to common cuſtom, than by common Law ; otherwiſe no need had been of 
4 name. In the Original it ſeems it equally concerned all, both Sons and 
Danghiere as Parceners ; and for want of - ſuch, the Brothers and Siſters. It 
2 Dan. ſremeth to be firſt the Law of the Gochs or Futes +; for it remaineth in 'uſe in theſe 
parts of the Eaſtern Countries. But in latter times this eſtate was alſo Zaz/ed, of cut 
out ſometimes to the Sons and Daughters ſeyerally ; that is, the Sons or Brothers to 
1 — two parts, and the Daughters. or Siſters one part: other times to all the Sons, 
nnd for want of ſuch, to all bo Dayzhte's. And thus theſe courſes of eſtates paſſed 
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milies; the other from the Lucedemontans, who defied eee Ofemmius. 
ihe Fumiltes Aan their preatnefs.” ©} Gree. 
The-manner of conveying of Eſtates eh party 7 „was vikher by act Conveyance 
of the party executed in His Tife-rime, or after his death. ' bs were” executed writing. - 
in the Jfe-time'of "the Fuel, and were ſuch as for the mold were in matt 
of great motnent, were Eſtates palling by deed of Conveyance in writing: And for - . 
this way the Saxen were behblden to the Lare, who, N them that courſe, Toons 4 
both for form and language. And ed enforced it a particular Law, viz, &3 
That all Juch as bold "Laws, by Deed in'Wrttin uud botd them atruriſing to the intent © ” 
theredf, and not alien the ſame contruty thereunto; the intent thereof being proved 2 4 . 
Witneſſes. The nature of the Conveyances in theſe ancient times may appear . 
Deed. of ont of the Kings of this Mand- about 2 years before "the onqueft, 
whereby he granted Four Plough-lands in the Ifle of Thane, unto an Abbeſs; 
wherein, inſtead of that which we now call the Babemum, the words are contuli mus Habengum. 


m, &c. and after that followeth the ſes of the Deed; mus uſur, Sc. and c. 
then co 8 with a Warratity, in theſe words, tu vero ſicte 7 2 defendant Vena. 
in per petuum, nungnam me heredeſque mens cortra hanc chartd ven- 


tur: the effect of which laſt clauſe may appear by the Law of the ſale 8 Goods, © 
which in thoſe times was, that Tf the fale of Goods warranted did not hold, the Lt ſhe. 6:74. 
loſs. ſhould light upon the ſellers. The Deeds wete uſhälly ſubfctibed with the 1 Ede. a 
name of him That 3155 the Conveyance, or patfed the Eftate ; and if he cold: nap rae: 
write his. name (as it befel often) then the Deed was under- with his mur 
For Withered King of Kent ufed the ſign of the Croſs in fubſctibing "his Grafits, 
pro ignorumtia Davin. "They uſed alſo in thofe days to fea their Deeds; (for Scaled, Ty 
ſo much the concluſion of King us Charter to the Abbey of Glaſtenbury' e 198. 
in words to this effect in Engliſh, I Ina be King, do ure Fo this Grate and 
by ſubſeription of my own band, and under the 2 of the; bey Cra. True it is, 1 
gulphus tells us that Seals to Deeds were of Norman original ; 1 believe his intent is 
concerning Seals of Wax annexed or affixed unto Deeds. Laftly, i in thoſe days alfo 
they uſed to atteſt their Deeds, by ſubſcribing the names of ſuch as were nord T7 
who being of greater or meaner rank, rendred the credit of the Deed according 
more or [ef valuable : and upon this ground did the acknowledging or Ov 
Deeds before the King, Biſhop, County, or Hundred, firſt ariſe. 
That was the Roman faſhion ;, but the more ancient German way of Conveyance . 
was by Livery and Serfin, as moſt ſuitable to their ĩgnorance, who had Learning in Livery aud 
as ſlight account as the Lacedemonians had, and cared for no more than would ſerves . 


4 


and where that reſteth, no man can deny them the natural way of giving and re- 
ceiving by delivery. And therefore though / matters of ordinary uſe ſeldom come + 
into the 6bſervation of ſtory, and this petty ceremony might very well paſs Jab 
Hlentio; yet wer ate not altogether leſt deſtitute of the thereof in antiquity. 
For iebdald the Merciun „ above eight hundred ' years ago, gave the Nie- Concil. Brit. - 
naſtery of Cutbun, wick all the Lands |thereunto. appertaining, to Obryti burt in; 5 
Canterbury ; and for the confirtnation' thereof, commanded wclod of earth With all 
the "Wings be LEN Anether monument "reg more ancient _ Brit. 
e | by 
re —— E no Coudt"the Sales, ls did Wo After hh. 


the turn of natural neceſſity. A property they had both in Lands and Goods; r. " 


3 I Dr. that Grant of Vitbered King of 
Kent, of four Plough-lands in the Ille of Thaner, the latter part whereof this 
Clauſe concludes thus: Ad cujus cum ahm affirmationis, ceſpitem bujus ſupradifie 
terre ſuper ſanctum altare paſus. ira e 
Every man had to execute the Law of his Inheritance in his life-time; 
- but ſome were ized with ſudden occafions, and unexpected iflues and ends; 
and in ſuch caſes did what they could to declare their intents by 4 Will; 
which by common intendment being in writing, hath occaſioned ſome to think that 
the Saxons in their original had no uſe thereof, being, as they conceived, fo il- 
literate as not to have the uſe of writing ®. But the Character remainin 


% Will 


* 11. Conti, 
©. 68. in Wil- 


kins, 
_— pho this day evinceth the contrary ; nor can thoſe words of Tacitus, Et nullum g 
282 tefltamentum, in any rational way be expounded in this ſenſe, if we conſider the Con- 


text, which runneth thus: Hæredes & furceſſores cuigue hibert, & nullum oft teſta- 
mentum. Which in my opinion ſounds in this ſenſe: akin, not e 
every one are his Children, and there is no f ary power to diſberit or alter the 
enurſe of Deſcent, which by Cuſtom or Law is ſettled. Otherwiſe to deny them the 
uſe of all teſtamentary power, was a matter quite abhorring the cuſtom of all the 

Me. wet. Grecians, from whom they learned all that they had. Nevertheleſs the Saxons had 


Maimis. get. not been long acquainted with the Romani/ts, but they had gotten that trick of theirs 


Pp 
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Reg, L * d. alſo of diſheriting by laff Vill, as by the teſtament of Ætbelwolf, and others of the 
| Uke nature, in Hiſtories may appear. . n Nn 

The Conveyances formerly mentioned concerned Lands and Gords ; but if no 
ſuch diſpoſal of Goods were, the ancient German cuſtom carried them after the 
death of the anceſtor promiſcuouſly, or rather in common to all the Children; but 
in ſucceeding times, the one half by the Law of Edmond paſſed to the relict of the 
party deceaſed; by force of contract rather than courſe of deſcent. After him 
Edward the Confeflor, recollecting the Laws, declared that in caſe any one died in- 
reflate, the Children ſhould ly droide the Goods ; which I take to be underſtood 
with a ſalus of the Wife's Dower or Portion. As yet therefore the Ordinaries have 
nothing to do with the Adminiſtration, for Goods paſſed by deſcent as well as Lands; 
and upon this cuſtom the Writ de rim” 16.4 benorum was grounded at the 
FAN. Br. . Common Law, as well for the Children as the Wife's part, according as by the 
. body of the Writ may appear. en | © Ea 
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262,261,290, Q U CH like, as hath been ſhewed, was the courſe of Government in thoſe darker 
. times; nor did the fundamentals alter either by the diverſity and mixture of 
people of ſeveral Nations in the firſt entrance, nor from the Danes or Normans in 
their ſurvenue: not only becauſe in their original they all breathed one air of the 
Laws and Government of Greece, but alſo they were no other than common dictates 
of nature refined by wiſe men, which challenge a kind -of awe in the ſenſe of the 
moſt barbarous. I had almoſt forgot one circumſtance, which tended- much to 
the honour of all the reſt, that is, their ſpeedy execution of Juice; for they 
admitted no delays, till upon experience they found that by ſtaying a little 2 
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iey had done the ſooner: and this brought forth particular times of exem 
Any of Infancy and Child-bearing, in caſe of anſwering to criminal . © 4+ 
But more eſpecially in caſe of regard of holineſs of the time: as that of the Lord Se. 16. 
day, Saints days, Fafts, Ember days; for even thoſe days were had in much honour. II. gar. e. 10. 
Nor only days but ſeaſons; as from Advent to the Maves of Epi from Septug-Concil. Brit. 
gefima till Fifteen days, after Eaſter, (as by the Laws of the eflor) till Eight**** 
days after Eaſter ; and from Aſcenſion to the Eighth day after Pentecoſt. And thou 
as Kings and Times did change, fo theſe ſeaſons might be diverſly cut out, as. the 
Laws of Alfred, Athelflan, Eibeldred, Edgar, Canutus, and Edward, do manifeſt; 
yet all agree in the ſeaſon of the year, and that ſome were more fit for holy obſer- 
vation than others, And thus by the devotion of Princes, and power of the Clergy, - 
the four Terms of the year were cut out for courſe of Law in the King's Court, the 
reſt of the year being left vacant for the exerciſe and maintenance of Huſbandry, 
and particular callings and imployments; ſaving that even in thoſe times the Courts 
of County and Hundred held their ancient and conſtant courſe, Laſt of all, Miror. cap. 45 
and as a binding Law unto all, it was provided that falſe Judges ſhould give ſatiſ- 
faction to the party wranged by them, and (as the caſe required) to forfeit the 

reſidue to the King; to be diſabled for ever for place of judicature, and their Lives 
left to the King's mercy. 1 7 "PAs 
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An Epilogue to the Saxon Government. | 


ND thus far of the joints of the Saxon Government in their Perſons, Pre- 
cine, Courts, Cauſes, and Laus; wherein as the diſtance will permit, and 
according to my capacity, I have endeavoured to 'refreſh the Image of the Saxor 

Commonwealth, the more curious lineaments being now disfigured by time. Afar 
off it ſeems a Monarchy, but in approach diſcovers more of a Democracy, and if - 
the temper of a body may appear by the propuligg humour towards age, that G- 
vernment did ſtill appear more prevalent in all affaults both of time and change. 
The firſt great change it felt was from the Danes that ſtormed them, and ſhewed 
therein much of the wrath hoth of God and Man. And yet it trenched not upon 
the fundamental Laws of the people's Liberty. The worſt effect it had was upon 
the Church, in the decay of the power of Religion and the Worſhip of God. For 
after much teil and loſs both of ſweat and blood, the Danes (finding that little 
was to be gotten by blows but blows, and that the Clergy at the leaſt was the ſide- 
wind in the courſe of all affairs) laid aſide their Paganiſm, and joined with the Clergy : 
and as their Converts and Pupils, gained not only their quiet refidence, but by the 
favour of the Clergy to make trial of the Throne; and therein ſerved the Clergy 
ſo well, as they brought the people to a perfect Idolatry, with times, places, and * 
perſons, and ſebjection of their Eſtates to Church-Tributes. And as at Tennis, „ 
the Dane and Biſhop ſerved each other with the fond Country-man, that whether 

| Lord Dane or Lord Biſhop was the greater burthen, is hard to be deter- 

mined, ''Thus became ambitious Prelacy in its full glory, and the poor * 


- * 
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cr Chitift douded in ddtkneſs, arid little held left for recbvery, but only by the 
 libefty of che Suan Freemen, Which the Daves could never conquer; not for 
watit of will or power, but of time and occaſion : For the Crown returned to 
the Steh- line "again after che half age of due man, although” it Was worn by 
ſcmhree ; fo God would Have it: tor did any monument of the Buniſd Government 

femain, faving a few cuſtoms in ſome places, which ſhew rather that the Daher 
were here, than that they ruled bee. e e eee ee 1 
To ſum up all; The Sau Commönweulth was a building of greateſt ftrepgth 
downward even to the foundation, arched "together both for Peace and War. 
That by the Law of Decenners, wherein Juſtice wWas the bond, their Armies were 
ered, not by promiſcuous ee, of people, büt by örderly concurrence of 
ines, Kindreds, and Herenners, all chuling their own Leaders. And ſo Ho- 
nour, Love, und Truth conſpired together to leave no man's life in danger, nor 
death unrevenged. | | Te 1 1 
It was à beautiful compoſure, mutually N in every part from the 
Crown to the Clown ; the Magiſtrates being all choice men, and the King the 
choiceſt of the "choſen ; election being the birth of eſteem, and that of merit; 
this bred love and mutual truſt, which made them as corner- ſtones, pointed for- 
ward to break the wave of danger. Nor was other reward expected by the great 


men, but honour and admiration, which commonly brought a return of acts of 
renown. 


Laſtly, it was a regular frutne in every part, fquaret! and made even by Laws, 
which in the people ruled as Lex „and in the Magiſtrate as Lex intelligens ; 
all of them being grounded on the wiſdom of the Greeks,” and Judicials of Moſes. 
Thus the Saxons became ſomewhat like the Jews, diſtin from all other people; 
their Laws honourable for the King, eaſy for the Subject, and their Government, 
above all other, likeſt unto that of "Chriſt's Kingdom, whoſe Note if eaſy, and 
Burtben light. But their motion proved ſo irregular, as God was pleaſed to redure 
them by another way. i as, ont 


0 H A P. XIV. 
f the Norman Entrance. 


Hus was England become a goodly Farm: The Britcns were the Owners, 
| the Saxons the Occupants, having no better title than a-poſſeſfion upon a 
forcible entry, with a continnando for the ſpace of four hundred years: ſeldom 
quiet, either from the claim and diſturbances of the reſtleſs Britons, or invading 
anes; who not only got footing in the Country, but -ſettled-in the Throne; 
and after gave over the ſame to the uſe (as it proved) of another people ſprung from 
the wild ſtock of Norway, and thence tranſplanted into a. milder Climate, yet 
ſcarcely civilized, That in one Iſle the glory of God's bounty might ſhine ſorth 
to all the barbariſm of Europe, in making a beautiſul Church out of the refuſe 
of Nations. Theſe were the Norman out of the continent of «France; that in 
their firſt view appeared like the Pillar of the Cloud, with tetrour of Revenge 
upon the Daniſb Pride, the Saxen Cruelty, and Idolatry of both people. But 


after 
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ſome diſtange ſhewed-like the Pillar of fire, clearing God's providence far. 
223 of this Iſland, to be. enjoyed by the ſucceeding 2 Nor was. 
this done by Revelation or Viſion, but by over-ruling the aſpiring. mind of Duke 
William of Normandy. to be 4 ſcourge upto Harald for his uſurpation, and unto. 
the people for their cauſleſa deſerting the Royal Stem. Vet becauſe the haughtieſt, 
ſpirit is full, under fame and opinion, and cannot reſt. without pretence or colour 
of Right and Juſtice, the Duke firſt armed himſelf with Titles, which, were too 
many to make one good claim; and ſerved rather to buſy mens minds. wi 
2 whilſt he catched the prey, than ſettle their judgements in approving 
his way. Firſt, he was Couſin- german to the Conteflor, and he childl-fs ; and thus 
the Duke was nigh, though there were nigher than he: but the worſt point in 
the caſe was, that the Nuke was a Baſtard, and ſo by the Saxon Law without the 
line; nor was there other ſalve thereto but the Norman cuſtom, that made no 
difference; ſo as the Duke had a colour to frame a Title, though England had no 
Law to allow it. And this was the beſt flower of his Garland, when he meant to 
ſolace himſelf with the Engliſb, as may appear by what his Son Henry the firſt 
ſets forth to the World in his Charter whereby he advanced the Abbey of Ely into 
ce of a Biſhoprick ; and wherein, among 


his other. titles, he. calls himſelf 
William the great, Qui Edwardo Reg: ſucce Jure bæreditario. Bpicileg. 


11 


Son effit in re 
But if that camo ſhort, he had the bequeſt of the Confeſſor, who had deſi 
the Duke to be his Succeſſor: and this was confirmed by the conſent of the No- 
dility, and principally of Harold bimſelf, who in aſſurance thereof promiſed his M. Paris. 2 
Siſter to the Duke in marriage. This countenanced a double Title, one by Lagen Be nh 
the other by Elactien; and might be ſufficient, if not to make the Duke's title juſt, | 
yet Harold's the more unjuſt, and to ground that quarrel that in the concluſion laid 
the Duke's way open to the Crown. And for the better varniſh, the Duke would 
not be bis own Ju he refers his Title to be diſcuſſed at the Court of Rome, 
and fo flattered the Pope with a judica ory power amongſt Princes (a trick of the 
new ſtamp) whereby he obtained ſentence in his own behalf from the infallible 
Chair, The Pope glad hereof, laid up this amongſt his Treaſures, as an Effoppel 
to Kings for times to come: And the King made no leſs benefit of as an Efoppel 
againſt the Eng/i/b Clergy that otherwiſe might. have oppoſed him, and of affu- 
rance of thoſe to him that were his friends, and of advantage againſt Haro'd, 
that had gotten the Crown fine- Ecclefiaſttea autboritate, and by that means had M. Pars. 2. 
made Pope Alexander. and all the Prelates of England his Enemics. | | A 
But if all failed, yet the Duke had now a juſt cauſe of quarrel againſt Hard 
for breach of Oath and Covenant; wherein if Harold chanced to be vanquiſhed, Hitt. «it. 
and the Crown offered ' itſelf fair, he might without. breach of conſcience „ 
mode ſty accept thereof, and be accounted happy in the finding, and wiſe in the 
receiving, rather than unjuſtly hardy in the forcing thereof. And this might oc- 
caſion the Duke to challenge Harald to ſingle Combat, as if he would let all the 
World know that tbe quarrel was Perſonal, and not National. N 
But this maſk ſoon fell off by the death of Hareld; and the Duke muſt now 
explain himſelf, that it was the value of the Engl Crown, and not the Title, 
that brought him over. For though he might ſeem as it were in the heat of the 
chaſe to be drawn to London, where the Crown was, and that he rather fought 
after his Enemies than it; yet as ſoon as he perceived the Crown in his power, 
ö 34 438 ws . FS: 18 * 2 4 he 
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he diſputed not the right, although that was Edyar's, but poſſeſſed himſelf of 
the long · deſired prey : and yet he did it in a mannerly way, as if he ſaw in it 
ſomewhat more than Gold and precious Stones : for though he might have taken 
it by raviſhment, yet he choſe the way of wooing by a kind of mutual agree- 
ment. Thus this mi geror ſuffered himſelf to be conquered, and ſtoop- 
' ing under the Law of a Saxw King, he became a King by leave; wiſely foreſceing, 
that a Title gotten by Election, is more certain than that which is gotten” by 
Power. +T ; SS oyv * Th. g J +. | * * 4 $$ 
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| That the Tithe of the Norman Kings to the Engliſh Crawn was by 


OME there are that build their 2 upon paſſionate notes of angry 

Writers, and do conclude that the Duke's way and Title was wholly by 

Conqueſt, and thence infer ſtrange aphoriſms of State, deſtructive to the Govern- 

ment of this Kingdom. Let the Reader pleaſe to peruſe the enſuing particulars, 

- and thence conclude as he ſhall ſce cauſe. | na 

It will cafily be ed that the Title of Conqueſt yas never further than the 

King's thoughts, if it ever entred therein: elſe wherefore did he pretend other 

Titles to the world? But becauſe it may be thought that his wiſdom would not 

ſuffer him to what he intended, and yet in practice intended not what he 

did pretend; it will be the {kill of the Reader to conſider the manner of the firſt 

William's Coronation, and his ſucceeding Government. His Coronation queſtion- 

leſs was the ſame with that of the ancient Saxon Kings ; for he was crowned in 

the Abbey of HWeftminfter by the Archbiſhop of York, becauſe he of Canterbury 

Hoveden. was not Canonical. At his Coronation he made a ſolemn Covenant to obſerve thoſe 

Lb, Laws which were bone, & affrobate, & antique legis Regni z to defend the Church 

N. Paris. vit and Church-men ; to govern all the people juſtly ; to make and maintain righteous Laws ; 

Gulicim. and to inbibit all ſpoil and unjuſt judgments. The people alſo entered into Covenant 

| ee, with him, That as well within the Land as without, they would be faithful to their 
| Wigom. Lord King Willam, and in every place to keep with all fidelity bis Lands and 

— Honours, together with him, and againſt Enemies and Strangers to defend. It is the 

II. G. felf-ſame in ſubſtance with the fealty that the Saxons made to, their Kings, as 

Sic. 190. vill appear by the parallelling them both together, [The Saxons were ſworn to 

defend the Kingdom againſt Strangers and Enemies, together with their Lord 

the King, and to preſerve his Lands and Honours, together with him, with all 

faithfulueſs; ſo as by the Saxen way, the Allegiance firſt terminated on the King- 

dom, and then, as in order thereunto, upon the King, with his Lands and Honours. 

But the Nermans either wholly omitted the firſt, as needleſs to be inſerted in a munici- 

pal Law, itſelf being a Law in nature; or elſe includeth all within the words Lands 

and Honours, taking the ſame in a comprehenſive ſenſe for the whole Kingdom, and 

ſo made up the ſum of the Saxon fealty in fewer figures. Which may ſeem. the 

more probable uf the twain, becauſe little reaſon. can be rendred why the King 

Abould reſtrain that defence to his private Lands (if he claimed all by Con- 

425 queſt) 


Rufus, or William in 


people to determine and maintain. The .Clergy 
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queſt) whenas all _—_ concerned him; or why he ſhould exclude-the publick; 

whenas both himſelf and all he had was embarqued therein, and it might ſubſiſt 

without him, but contrarily not he without it, appeateth not to-my-underſtand- 

ing; nor did the thing enter into the King's purpoſe, if the file of his purpoſes be 

rightly conſidered: For ſpeaking concerning Cale, Burroughs, and Cities, which 

are in nature limbs of the Common- wealth, he ſaith that they were built! for tbe ll. Gul. Spicil. 

defence of the People and Kingdom. © Was this the ſervice of Walls and Fortifications, . 

and not much rather of men within thoſe places of ſtrength? Certainly the plain 

Engliſb is, that in time of breach of publick quiet and peace, the Subjects were 

bound to defend the Kingdom, and in order thereto the people of the ſame, and 

of the King's right included in the publick defence; elſe it were a ſtrange concluſion, 

that each man in particular, and in their own perſonal one, was bound to defend 

the King's right; being imbodied, the Kingdom. And yet more clearly it's 

apparent, in that the ſervice of the order of Knight-hood,, which was the chief 

ſtrength of the Nation in thoſe days, was determined upon the ſervice of the 

King, and defence of the Kingdom; or which is more plain, for the Service ofM. Paris An. 

the King in or for defence of the Kingdom; as the Statute of Martmain expounds g, F. 

the ſame. But not to force the King's ſenſe by argument; if the King had pur- 1 

poſely omitted that clauſe of the Kingdom's ſafety, as of inferiour regard to his 

own perſonal intereſt; it was one of his raſheſt digreſſions, wherein he ſoon eſpied 

his errour: for in the midſt of his ſtrong and conquering Army he held himſelf 

unaſſured, unleſs he had a better foundation than that which muſt change with 

the lives of a few af the utmoſt. And therefore beſides the Oath of fealty formerly 

mentioned, he eſtabliſh'd a Law of Afociation; that all free men ſhould be ſworn 

Brethren; 1. To defend the Kingdom with their lives and fortunes againſt all enemies; Ll. Guliem. 

to theutmeſt of their power. 2. To keep the peace and dignities of the un. y. To* =: 59. 

maintain right and juftice by all means, without decert and delay. Join then theſe two 

Oaths together, viz. that of fealfy, and this of fraternity; and it will eaſily appear, 

that the Allegiance of the Engliſß to the Norman Kings was no other than what 

might ſtand with Brotherhood, and tender regard of the publick above all: and 

diftering from the Saxon fealty only in this, that that was in one Oath, and this in 

two. Wherefore whatſoever reſpects ſteered in the rear of the King's courſe, it is leſs 

material ſo long as the van was right; albeit that the ſequel will prove not much 

different from the premiſes,” as will appear in the foot of the whole account. | 

Thus entred the firſt Norman upon the Saxon Throne; and as he had ſomerilion 

colour of right to countenance his courſe; ſo had his Son his Father's laſt Will, . 

and yet he had as little right as he. This was William Rufus, that was of his ny 

Father's way, but of a deeper dye; and therefore might well be called Milliam 

m in grain. He was exceeding happy in the fear or favour of the 

people, for he had nothing elſe to make room tor his riſing. True it is, he had the 

good will of his Father. butche was dead; and probably the people as little regarded 

it, as he did them; Nor was it ever obſerved that the Enrgi;b Crown was of fo 

light account, as to paſs. by deviſe of ceſlui que uſe ; and therefore though it was 

deſigned to him from his Father, yet both right and poſſeſſion was left to the 2:5 

ficſt»led. the way, having firſtEadmer. Hit. 

taken a recognizance of him for his good behaviour towards them; which he M n. 
aſſured, as far as large promiſes and proteſtations would ſerve the turn; and 

within one year after, ſtanding in need of the favour of the Commons (to maintain 
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ay fo ſuperiour to. bis Brot 
as we are left to believe that MViiliam got the day“, without any other groun 
y have it. It is true, the Enghfo fuck cloſe to him; 
but how they were gained or contained, Writers ſpeak not, but tell us of hi 
promiſes, which alſo they tell us were vain, and never had iſſue further 
| would ſtand with his profit. | * 
Hi ff. Exit William Rufus, and in comes his y Brother Henry 
name; a Prince that excelled in wiſdom, and by it ruled his courage, 
ſerved him fo far, as his aims and ends reached : his Title was no better than hi 
Father's or Brother's, but rather worſe ; for he had no colour of laſt Will to pro- 
pound him to the people, and his elder Brother Robert was ſtill alive, 
ſervice of the Church in the War of 7 might merit that reſpect of 
Clergy, as not to permit him to be a loſer by fo well-deſerving ſervice, as in thoſe 
days that was accounted. Nevertheleſs the Eng/ifb look upon Henry as | 
man for their turn; being now at hand, and at Jeruſalem ; and 
native born in England, civilized into the Engli;h garb 
wiſer and fairer demeanour, and more inclining to 
both Normans and Exgliſb were now much incli 
years ſervice in the Wars. 
themſelves to him in a way of cap 


* 


the capi 
with ſome additions of Laws made by the King 
the grand Council of the Kingdom; all which both the Norman Williamy had 
often confirm'd by ſolemn proteſtations and iſes; however their actions, upon 
ſudden ſurpriſal, were male conſuetudines and exactiones iniuſtæ, by this King's own 
acknowled Thus theſe three Norman Kings made their way to the Throne; 
the firſt by Arms, under colour of Title; the ſecond by a kind of Title, under 
colour of Arms; and the laſt by favour, but all entred the ſame by capitulation, 
clettion, and fiipulation + ; and for the general, had ſome regard to fuit their courſe 

in order of retaining the good will of their people, although in a different meaſure, 
according to the differency of occaſions. | | 

0 is Courtſhip to the Eagh | Throne, TIN 

A Wrnr to raw him To he Light he appears in . Li ant Lon bo tt ee 
Oath in the They all at their reſpective Coronations ſwore to govern by the ancient and approved Laws ; eſpecially the 
© x99 Lows of tdward the Corfefer. But Hiſtorians oblerve, of Oath was then a Royal Cyfom. See Mar. 
thi Gf part, eee e CHAP. 


's Father, with the joint advice of 


That the 
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Government of the © Normans proceeded upon the Saxon 
Principles; and in of Parliaments, 


* inciples which I mean, are theſe : Firſt, the Legiſlative Power, and in- 
- fluence thereof upon the whole. Secondly, the Members of that Govern- 
ment, with their ſeveral motions. Thirdly, the Laws and Cuſtoms, or Rules of 
thoſe Motions. And firſt concerning the Legifative power. Although it be true 
that the firſt William's great and moſt_ conſtant labour was to have and to hold, 
and had but little time or liberty to enjoy; yet that time of reſt which he had, he 
did ly it and himſelf in the ſettling of the Laws by. the advice of Cm. 
ww not by advice of his own heart, or two or three Norman Lords, ors,, = 
of the Nerman Nobility only, as ſome men * take the confidence to aver, as if they“ Sec Wilkins, 
had been eye: witneſſes to the actions of thoſe days; but by the joint advice off; *'* 
the Grand-Council of the Lords, and wiſe men of the Kingdom of Englend. libia. 1 
will not inſiſt upon force of arg to ſhew, that common reaſon muſt of ne- | 
ceſſity ſway the King into this courſe, but ſhall reſerve. that to another place; the 
teſtimonies of Writers muſt now ſerve. the turn: and herein, the teſtimony of the 
Chronicle of Litchfield muſt have the firſt place, which ſpeaks both of a Council of 
Lords ; and faith, that by their advice he cauſed to be ſummoned a meeting of all 
the Nobles and wiſe men through all the Counties of England, to ſet down their 
Laws and. Cuſtoms. This was in the fourth year of his Reign, or rather after his 
entry, and as. ſoon as the Kingdom was brought into any reaſonable poſture of 
quiet; and which, beſides the intention of governing the Kingdom acrording unto 
Law, doth ſtrongly + pretend that the Parliament had the Legiſlative Power and+ 5. . infer. 
right of cognizance, and judicature in thoſe Laws that concerned the Kingdom in 
general; and for the particular Laws or Cuſtoms of ſeveral Places or PrecinQs, 
it was referred to a Committee or Jury in every County to ſet them forth upon Oath. 
Secondly, that this Council had power to change Laws, may likewiſe appear in 
that Act made concerning the introduction of the Canon-Law, which ſhews notgpica. 167. 
only the power of that Council in Church-matters, but alſo that the Canon was Fox. Mart. 
no further in force than the ſame. Council would allow; and this was alſo done by 
Common»council, and the Council of the: Archbiſhops, Biſhops, Abbots, and all the 
Princes of the Kingdom; which connexion ſhews plainly, that there was a Council 
beſides that of the Prelates and Princes. | 
Thirdly, in matters of general charge upon he whole body of the people, the 
King uſed alſo the help of this Grand- council, as may eſpecially appear in the charge 
of Arms impoſed upon the Subjects; which was faid to be done by the Common-14. Gulielm. 
council of the whole Ki 3 as is witneſſed even by the King's own Law. It“ 88. Sic. 
may ſeem alſo, that the grand Offrers of the State were elected by ſuch grand 
aſſembly of the wiſe men; for we find that Lanjrank was elected to the See of , 
Cant by the-affent of the Lords and Prelates, and of the whole people; that Anciq. Brie. 
is, by the Parliament of England; and as probable it is, that Biſhops were therein 9 l. , 
alſo elected, for that the Biſhop of Lichfield reſigned his Biſhoprick in ſoch like 23. Lex Pal. 
Aſſembly, if the meaning of Lanfrank be rightly underſtood, who faith in his43- 
Letter, that it was in conventu Epiſcoporum atque Laicorum. | 3328 
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| Laſtly, that one Law of the Kings, which may be called the firſt Magna Charta 
f in the Nerman times, by which the King reſerved to himſelf from the free-men of 
II. Guliclm. this Kingdom nothing but their free ſervice, in the concluſion faith that their Lands 
* were thus granted to them in inheritance of the King by the Common council of the 
whole Kingdom; and ſo aſſerts in one [Sentence] the liberty of the 2 and 
of the repreſentative body of the Kingdom. Theſe ſootſteps of the Parliament 
find we in the Conqueror's time, beſides other more general intimations ſcattered 
* ;.e. Mer. amongſt the Hiſtorians ®; which may induce opinion to its full ſtrength, that this 
Tru Kc. King, however Conqueror he was, yet made uſe of this additional power of Par- 
liament to perfect his deſigns; and it may be, more often than either of his Sons, 

that yet had leſs ot ſupetlative power to countenance their proceedings. 
© William Rufus was a man of reſolution no whit inferiour, if not ſurpaſſing his 
+ See bis Hig. T Father; and had wit enough for any thing but to govern his deſires, which led 
lie, p. him many times wild, and might occaſion conceit that he was almoſt a mad King, 
255. S though he were a witty man; and therefore it is the leſs marvel if he uſed not the 
help of the Common-council more than needs muſt ; where Kings many times are 
told of that which they are loth to know. Nevertheleſs William the ſecond could 
see the Notes hot paſs over thirteen years without a parly with his || Commons and Clergy, unleſs 
cn the prece- He meant to adventure a between them and his Brother Robert, who like an 

dent chef. Eagle eyed his poſture, — he hovered afar off. -- 

But Henry the firſt was more wiſe, and being trained up even from the Cradle in 
the Engi garb, moralized by Learning, and now admitted into the Throne, 
5 See his Hi found it the wiſeſt courſe to apply himſelf to the rule of an & Enghii/b King, viz. 
won To win and maintain the good opinion of the people, by conſorting together with them 
233, Ge. under one Law; and pledging himſelf thereto, by taking unto Wife one of the 
Engzliſb Blood-royal : by this means he reſeized and reaſſumed the Engliſb, in part- 
nerſhip with the Norman in their ancient right of Government; and reconciled 
the minds of the people, under a likely hope of enjoying a ſettled Government. 
Nor were they greatly deceived herein, for his courſe was leſs planetary than that 
of either of his predeceſſors; and yet we find little ſaid of his parley with his 
ple in a Parliamentary way , although more of. his Laws than any of his 
predeceſſots. The reaſon will reſt in this, that the Writers of thoſe times touch 
more upon matters of ordinary than political obſervation, and regarded rather the 
ſczing, than the place or manner how. The Laws therefore, although they are 
Bede Lill. L 3. not entituled as made in Parliament, yet in the continuation of the Hiſtory of 
c. 30. Bede, it is noted that the King renewed or confirmed the ancient Laws in Conci.io 
torum & proborum virorum regni Angliæ; which may give ſufficient cauſe to 
ſuppoſe, that he declined not the ancient way, no mote than he did the ancient 
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** Nate, About the fixth Year of his Reign, his Brother Nobert. 8 returned from the Holy Land, came into 
England, where almoſt all the Norman Nobility joined with him. Whereupon Henry called a Parliament of the 

= 1 only, as appears by his peech to them at the opening thereof ; which ſee in Mar. Paris 42, and in Bobun's 
Lex Pal. 36, 37, Sc. Which has this remarkable Conclufion, $i Fertitad ne Anglorum fol orer, inan Norn aner 
Iras nequaquam cenjeo Formidandus. Where may be alſo feen the King's Oaths/a :d Aﬀfurances to the E, for 
granting to them the Mazae Char ia of EN n liberties, i. c. the Laws of Edward the Confeſſor: which im- 
SH - pies Ln * the Right of electing all their Magifrates and Ofiier:, civil, military, and ecclefiaftica!. See Lex 
| , bas 4. 4 "a. FFF $ 3s I. Wr 643 
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HE Canon-Law, that ever fince Aufin's coming, like Thunder, rumbled 
| in the Clouds, now breaks forth with confuſion to all oppoſers. It had for- 

merly made many fair of ſervice to this Iſland, but it was diſaccepted, as 

too ſtately to ſerve; yet by often courteſies received, it was allowed as a Friend 

afar off. For the vaſt body of the Reman Empire, like a body waſting with age, 

died upward, and left the Britons to their own Laws, before the ſecond Beaſt Was 

grown; which being young, was.. nouriſhed under the Imperial Law of the firſt 

Beaſt, till it grew as ſtrong as its Dam, and began to prey for itſelf. The Empire 

perceiving its grey hairs, and the youthful courage of this Upſtart, was glad to 

enter mutual League with it, That to maintain the Ecclefiaſlical» Monarchy, and 

This again to ſupport the al: and ſo became the Canon and Imperial Law to 

be united, and the Profeſſors to be utriuſque juris. But this parity continued not 

long; the young Beaſt looked like a Lamb, but ſpake like a Lion: and contrarily, 

the Eagle had caſt its Feathers, and could tore no more; ſo as by this time the 

Pope was too good for the Emperor, and the Canon-Law above the Imperial; yet 

allowing it to ſerve the turn: and ſo the Profeſſors of both Laws became Students 

in the Civil, but Practiſers of the Canon. This Compoſition thus made beyond 

the Seas; the great work of the Papacy was how to tranſport it over into this Iſle: 

for the Emperor could entitle the Pope to no phwer here, becauſe none he had. 

Auſtin the Monk undertakes the work; he offers it to the Britains under the goodly 

Title of Univerſal Biſhop : but they kept themſelves out of Canon- hot. The Saxons 

allowed the Title, but liked not the power; the Monk obſerved the ſtop, and left 

time to work out that which preſent cunning could not, being content for the - * 

preſent © that a League of Cohabitation ſhould be made between the two Swords, II ra, < "Ft 

though the ſpiritual were for the preſent underling ; not deſpairing that it would 

work out its own way over the Saxon Law, as it had done over the Imperial. Nor 

did his conceit altogether fail: for the Saxons by little allowed much, and the 

Danes more; although the main was preſerved until the Normans came upon the 

Stage, who made their way by the Pope's leave, and gave him a colour of ſome- 

what more than ever any of theit Saxon predeceflors had done; and to gain the 

more quiet poſſeſſion of the Crown to themſelves, allowed the Pope the honour of 

their Council learned to draw the Conveyance : which, as ſome think, was made 

advantageouſly for the Pope himſelf in point of tenure, but more probably in the 

Covenants. For the Conqueror was ſcarce ſettled in his ſeat, but the Canon-Law 

began to ſpeak in the voice of a Royal Law: Firſt complaining of miſgovernment, Sri. 16. 

as if the Church were extremely Wronged by having the fame way and Law of Fox Mart. I 4 

Tryal with the Commons of England ; and then propounds four ſeveral Expedients, 

enough to have undone the whole Commonwealth in the very entrance, had not the 

ſuperſtition of thoſe times blinded both Parliament and People, and rendered them 

willing to that, which their ſucceſſors in future ages often repented of. 

No offence 0 the Biſhops Laws, fhall be handled in the Hundred. 

By the Saxon Law, Church-matters had the preheminence both in the m 
- : f 5 a V Co * [ 
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Ated and in the County; and it was the Biſhop's duty to join with the Sheriff in 


thoſe Courts, to direct and ye. ho neem ggilfration of Jullice ; and yet the Canon 
had been above three hundred years in the Ne 
he before the Secular 


foregoing 
No Caſe concerning the Regiment of Souls, ſhall be 
of Souls was a common place ſufficient to contain any thing that 


The Regiment 
r one that hath a Soul, muſt be no more re- 

die ugto the tewporal Judge for apy matter concerning it, but unto the 
power: And this not only CO IS the moral 
Law or Rule of Faith ; n made afar off, con 


eee wet of an Eccleſiaſtical 


"2b oll agoinft the Biſhops Laws, ſhall anfer the Fat in a place op- 


cs the B te that end. 
So as now the Biſhop hath gotten a Court by the Statute-Law; that had formerly 
no other Cards to. ſhew but that of the Canon; and a Court of ſuch place as he 
| appoint, however inconvenient for diſtance ot uncertainty it be. 


8 ſhall be according to the n 
2 6 75 Witneſſes, in a clandeſtine way, if the. Biſhop pleaſe : 


1 


by 
by 


le 


or | mere ſcrutit. y, or any other way that may reſerve- 

the . qe mr the. Gicituat Judas. And thus 

. n the cenſutre of an unknown Law, in an un- 

known. Tongue, z wherein they bad no- footing, but by an 

i - implicit Faith. of, God 9 . 
than the W weak to foreſee events. at ſo great a di- 

ſtance: it was a point of excellent wiſdom, for Gang — (now 

under a Ki a rugged. nature, would nat ſtick to catch, whatloever he. 

could get) to depoſit part "thats Liberties into the bands. of the Clergy; from 


; 


moderation 
hi 


£ 


expected, as from, Friends; and. Neighbours, and. (as 
in one Ship) mutual engagement to. withſtand, the waves — Prerogative of 
Kings, that ſeldom reſt till they break all Banks, and ſometimes over- reach their 
own Guard, and cannot return when they would. And chus it fell out: for many. 
mes the Pope and Cletgy became Protectors of the peoples Liberties, and kept 
the rage ot Kings, until the time of — — ſhould come; and 
became not only 4 Walt of defence to the one, but a Rock of offence to the other. 
For the Triple-Crown could never ſolder with the Engliſb, nor it with that; the 
ſtriſe was for Prerogative, herein, if the Clergy. gained, the Crown loſt ; and no 
moderation would be allowed. For the conquering King was ſcarce warm in his 
the Pope demanded Fealty of him for the Crown of England: 
ing's own good Archbiſhop and Friend Lanfrank delivered the Meſſage ; a 
as alſo Anſelm did afterwards. to Milliam Rias; which though theſe Kings had 
courage enough to deny, yet it ſhewed plainly that the Popes. meaned no leſs. Game 
than Crown glicke with the King and People; the Archbiſhops and . Biſhops hold- 
ope- while in the interim he; overſaw-and directed all. The 
paid the Popes, in their own Coin, and refuſcd to ace. 
8 5 my Pope, — W by eee 
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Thus have we the ſecond bravado of the Canon-Law, for as yet it was not ſb 
d, as it ſeemed. The words of the AQ of Parliament, it's true, were 
yet their ſenſe was left to time to expound, and the coutſe of ſucceeding 
affairs nevertheleſs with a non obfante. For whereas in thoſe days the Clergy 
claimed both Legiſlative and Ex wer in Church- matters, the Normans 
would allow of neither, but claimed both as of right belonging to the Imperial 
power of this Ifland, originally and only. As touching the ilative power, it 
is evident, that notwi ing the Canon that had long before this time voted 
the Laity from having to do with Church- matters; yet the Norman Kings would gamer. trim. 
neither allow to the Metropolitans the power of calling Synods nor ſuch meetin bg. 24. 
but by their leave, although it was carneſtly contended for. Neither could the viel. 193. 
Clergy prevail to exclude the Laity out of their Synods, being aſſembled, nor from 
their wonted privilege of voting therein ; albeit that for a long time by Canon it - 
had been contradicted. The differences between the C 


lergy and the Kings con- 
cerning theſe and other matters, grew ſo hot, that Kings liked not to have any 


Synods or Meetings of publick Council; and Archbiſhop Anſeim complained that Eri ad 
William Rufus would not allow any to be called for thirteen years together: Which p. F 
by the file of ſtory, com with that Epiſtle, made up the King's whole Reign. 
And this was queſtionleſs the cauſe that we find ſo little touch upon Parliamentary 
Aſſemblies in the Norman times, Kings being too high to be controuled, and 
Biſhops too proud to obey: but neceſſity of State, like unto Fate, prevails againſt 
all other intereſts whatſoever ; and the wiſdom of the firſt in this prevailed 
above that of his predeceſſors, as far as their Will was beyond his. For it was 
bootleſs for him to hold out againſt the Church that ſtood in need of all forts to 
confirm to him that which common Right (as then it was taken) denied him ; and 
therefore (though it coſt him much trouble with Anſelm) he nn 
Liberty of publick Conſultations, and yet maintained his Dignity and 

ſeemly well. I ſhall not need to clear this by particulars ; for befides the publick 


Conſultations at his entrance, and twice after that, for ſu 


pply or aid for his Wars, 
and the marriage of his Daughter with the Emperor, it is obſerved that the Arch- 
biſhop of Cant 


erbury ſummoned a Council at Weftminfter, but it was Authoritate Comen. 
Regia, and that there aſſembled magna multitudines Clericorum, Laicurum, tam Wigorn. 
divitum quam mediocrium; and that upon the third day the Debate was de 
ſecularibus nonnulkis. The iſſue of all was, that ſome things were determinate, 
others dilate, and other matters er nimium æſtuantis turbe tumultum ab audien- 
tia judicantium profiigeta. Out of which may be probably concluded, 1. That 
the Laity as yet were preſent in Councils with the Clergy, 2. That they were all 
in one place. 3. That they all had votes, and that the major number concluded 
the matter. 4. That certain perſons uſed to determine of the major number 


the hearing, and that the Votes were ſtill clamure non calculis. © 5. That they het Je 
an Order in debating of affairs, viz. on ſome days Ecclefiaſtical, and other days 
Secular, 6. That all matters concluded, were atteſted by the King, who, as die 
faid, did give his conſent, and by his authority did grant and — th ſame. 
And upon the whole matter it will be probable, that as yet Councils, and thoſe 7 Wks 
now called “ Parliaments, differed not in kind, although ' poffibly there might» comets _ * 
be difference of names, in regard that ſome might be immediately and mainly wee dens 
occaſioned and urged by Temporal Exigences, and others by Eccleſiaſtical ; buten 
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p whether. Temporal or Eccleliaftical-the fitſt occaſion n meeting they 
handled both as occaſion offered itſelf. 

| Secondly, as the Clergy could not attain the ſole Legiſlative power, ſo neither 
had they the ſole Juridical power in Eccleſiaſtical- Cauſes : for not only in caſe of 
errour in the Eccleſiaſtical Courts was an Appeal reſerved to the King's Court, as 
formerly in the Saxons time; but exen thoſe things which ſeemed properly” of 
Eccleſiaſtical cognizance, were poſſeſſed by the King's Court in the firſt inſtance, 
as that of Peter-pence, which was a Church-tribute, and might be claimed to be 
Li. Gabeln. properly of the Church-cognizance much rather than Tythes: and yet by the Law 
©. 20. of this Kingdom in the Conquerour's time, it is eſpecially provided, That defaults 
3 payment of that duty ſhall be amended in the King's Court, and a fine for default 
was given to the King, albeit. that the Biſhop was made the Collector, and the 
Pope the Proprietor. And. many other particulars, which were holden to be of 
Eccleſiaſtical cognizance, Kings would draw them within the compaſs of maintain- 
ing the peace of the Church, which properly belonged to them to defend; and ſo 
had the cognizance of them in their own Courts, and fines for invaſion of the 
* Church. rights. But becauſe this may ſeem but colourable, and by way of flattery 
of the Churches tight, and not in oppoſition thereof; in other things it will appear 
plainly that Kings were not nice in vindicating their own claim in matters which the 

Clergy held theirs guarto mode; as namely in the caſe of . Excommunication, a 
Weapon firſt en by the Chorch-men; and in the exerciſe whereof them- 
ſelves were in te oo only Maſters ; and yet in this were maſtered: by Kings, 
Eadmer. Hit. Whoſe Laws dire and reſtiained the ſwelling of that cenſure, and made it keep 
RN. * meaſure ; whoſe, Tenants and Officers and — muſt not be meddled with by 
"© this cenſure, but by the King's leave; nor muſt they be called to anſwer but in the 
King's Court. That Right till remained to them after the ſpoil made by the 
tach y upon the Rights of all the reſt of the Free. men, and therefore could 
not of right be called nua in the Hiſtorians ſenſe; ſeeing that it was no other than 
the ancient cuſtom. uſed amongſt the Saxons before that the Clergy had either 
purpoſe or power to reach at ſuch a height as afterwards by degrees they attained 
unto. Furthermore, the Hierarchy, as they neither could poſſeſs the Legiſlative 
vor Juridical power in Church- matters, ſo neither could they poſſeſs themſelves: for 
as yet they were the King's men, and the more the King's men, becauſe they now 
think a Biboprick but a naked commodity; if not tobed with a Barony. Never- 
theleſs before that ever they knew that honour, Whatever the Canon was for their 
election, yet both their Title and Power de fa#o was derived to them from the 
Kings, 2. alſo inveſted them with Staff and Ring ; nor had the Pope as yet (though 
he had conquered the Hierarchy) poſſeſſed himſelf of their colours: but during all 
the Norman Times, the Kings nas that trophy of the right they had from 
ON their Predeceſſours, notwithſtanding the many aſſaults from Rowe, and treacheries of 
e Cathedrals * within the Realm, And albeit ſometimes Kings were too weak 
. Hit.to hold the ſhadow, yet the convention of the States did maintain the 
"++ i. ſubſtance, viz. the right of Election without! intermiſſion, as the Examples 
Eadmer. Hig. of Lanjrank unto the See of Canterbury, "and * Anſelm and Ralph his ſucceſ- 
Ls #5. ſours, and, of Thomas into the See of Tt, and Rab Coadjutor to Thur- 
An1128. Jen Archbi of the ſame See, and of  Gilhert: into the Sce of London, be- 
Spicil. 3 r fides others, do ſufficiently fet forth, Whether it was becauſe the conven- 
oy Rout, or that the Biſhops now wedded to Tem- 
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or Allies al e ee uerors a firs 
em to do what they will, e eee But here- 
no cauſe of queſtion in this preſent ſubjeQ ; for nothing is more clear 
enjqyes._ Bn. the Congoerer's fy, apd. 1 ay bim, its an- 
Tri nor did Conqueſt ever come ſe nigh to their 
Liberties of their Marches, For as t had been 
have holden two ſort of people under d Me 
i «647 ire or to preſerve. them ey reins 

by the Law. of Conqueſt were made eng; ſo was it no 1 vain, if 
ee Wann of the 


have jnvaded the wind A cen limits we 


bad e done, they . mr 
F as they did divide the Diocels of 
advice of the Bilboſs 


Princes, and ther w 


I into a Biſhop's Se, A 
marks; and ho leſs both | dom and 
*. WH Inereſs to cach, Every coultty, had its 
complaint, muſt be to the 
3 no diſtreſs muſt he taken but 
co t thrice made. The 

3 Such as will not come 
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for refortmnation, mw the lattec 
ty-court'; 


| <xample 1 ſhall remind * ob und nat recite In termini, but refer to Mr. 
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Selin 
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Selden's oem Pen. The occaſion! wn this n. Q, the Co. ð& Half-Reother f 
wa by dee ent Bs of Ee eee m io tos 8 “ * 


Kent; and takin we- of the King's dif 
ter unſelf hy deffcin: ings Lands, and —— gns 


to that Ge. Lanfrank — — 2 
tioned to try Juſtice might be done him ecundum legem 


King\ ſends forth his Wrir t ſümmon a 6 The Ro tafled three 


before the . of the County. af Kent, in the preſence of many 
22 and Lord, eee in he . 3nd te Jim | 


rh Acct upom tha Votes & the. Freaven. This Coln! 

peo mens and not ———— as was allo te 

— s: And this ebene, 
out 


1 in the Cownty-Court, and not brought by a Tol 
the Hundred- court, as is ſuppoſed by an honourable ter; not by the anci- 
becauſe the Lands and Te- 


ent Laws could the Suit comments in the Hundred, 

nements did lie in ſeveral Hundreds and Counties. The upſhot of all is, that 
— Cn ey NY: TY bers 
0 4 Ti 


Peers of the Realm, one a Norman; the other an I 
in fifteen Mannors, two Townſhips, with many Liberties, upon the Votes of the 
Free-holders in a County-Gaurt, and that the Sentence was allowed and commended 
by the King, and ſubmitted. to by all, 
In the next place wo are to come to the Handbed-courts; of 'whith there are by n 
the Normans allowed. two ſorts ; the- firſt whereof was holden: twice 8 year c 
This was formerly called. the Torn, and was the Sheriff's Court; hereof Titles | 
notice is taken, ſavi r by he Lamy of Henry the first its work ems" to bez, f. 
much. deſigned to vier of free . But the more ondinary Cbert, is 
that which belongs to the Lord of the ed, unto whom alſo r 
1 eee eee _— = 
to 7 's Cours, that, regular. to in the Hiptdred: Dif cu, 
ifew Forth tht three dameads mad To ths Hundred: And three e 


arthr;: a the faurth the ar not, Excecttion be 
l uM 1f upon the fe party appe eo FF Gai 
. 


e, and the Complainant ſball receive ſatisfattion. 

But by the latter Laws of the ſame Kiog, there are but two dummoms _ 
appeatance be, Fxeoution ſhall be for” 

the l Complainant, and for the King '$ Fine. . 


* 


and then two. Diſtroſſes; and in caſe, no 


y, as the eaſe concerned he perſons or places, ſometimes they eee Hev. 1. 
2 ther into one Court: but this was by ſpecial Commiſfien or Writ .. 
As touching 22828 of Towns aud Mammuts, there's Rette obſerva» Gr": 2 
en to bs had, ting of to iyate a regard to cotte into op Ber thoſe rough ts 
in Hen. as it is ordered that Town-courts ſhould meet every LI. Hen: 1. 


month, — 4 .— e bold Pleas. either in their own perſons, or by they er 7. 

Stewards ; and that the chief man in the Townſhip, with four other of the chief- 

cr ſort, and. the Miniſter or Town-Priaſt, ſhould join their affiftance in that work. 

. But in nothing more. did the Norman Kings ſhew their paternal love to the Com- % 
monwealth, than in the Law of Pledges or Decenners : = as of all other Beauties, Pcenerv. 
this ſuffered molt blemiſh from the ſtorm of the Do i pn eat fam ded pow 

pecial care to renew the life thereof, nat now amongſt the Natives only, but joining 

the Narmans to the Saxons in the ſame . 
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of. the Immmunities of e Gand — under the: Norman 


Cover men. L nun a 19h 
8 n. Herr 


put ory u 
.oxner/hip, of what he 2 Secondly, in voting whereby * 
nenſbip is 2 maintained: r 7 baeigg X W Bee! Nor 

| ®Aovther Fratory. power. that muſt apply that Law. Now that the EH un 

— gg — enjoyed all this Fe 5. unto each Man's own particular, befides what ni 
the priacipal) had in bodies aggregate, may , as followeth : The Free-men of England 
s ſuch as either joined in the War with Harold againſt the Normuns ; or ſuck 
— ny ns abſented themſelves from the way of oppoſition or enmity, and were either 
Auchoriy « waiting upon their own affairs, or ſiding with the Normans. And queſtionleſs al 
debe the ſadneſs of the War befel the firſt fort of the Engliſh, | Perſons and 
Elefon of Eſtates (to make the ways for the firſt Norman W:illkam re 5 
An be us PEVET fell To low as to come under the Law (or rather the I) of ne; but 
to exerciſe N. in their worſt condition were in truth within the directory of the Law o 4 


HE . Engliſh-man Galle f in Ms 


* 


Vide antes, © 2 Treaſon againſt their Sovereign Lord, whoſe ca was by Title, as hath 
been already The other fort cither did appear to be the Nirmans friends, 
or for aught a ſo were: and ſo never offending the Law, never ſuffered 


but held their perſons and poſſeſſions ſtill under the patronage of 

Eee , they and their Anceltors had done, And that this io the. 
- , they publiſhed the ſame to the World in a Fundamental Law, 
is granted, That all the Free- men of the whole .Kingdom 12 have and 

* OF Lands and DOD) | in hereditary right for ever. | 
nd by this bein 5 pry quan forfeiture they are further ſaved from alt 
4 W 


* the ſame ovideth, 
con mY Abe Fd ll = 


That they ſhall hold fa wal or quietly, and in 
Tax, and from all Tallage, ſo as nothing ſha be exacted nor taken, but their rec 
ſervice which by right ; <4 are bound to perform.” 

This is expounded in the Laws of H. 1. cap. 4. That 1 n Thur = Tax' ſoul 
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ANVO RIM NA ONES. ö 
Vader the wald Tas is underſtood. monetagium commune. for civitates or 
comitatury ſo 28 aids and eſcuage are not included, for they are not charged 
upon Counties and Cities, but upon Tenures in Knight. ſervice z nor was Dane 
2 0 SIS: © 

rhainent, i haiti! nies wits Hoop 14d aps, 
3 the Nerman Kings claimed no other right in the Lands and 
of any of their Subjects, 3 ht; and they 
ee ond anthem which I thus Engliſh, in nad to them, eng 
them). and unto them by us given and CD oe 
| a6 leave the — — f —— | atk coy cone> 
— well aſſured that the moſt ſtrained ſenſe can teach no further than to make na ee 
it ſound as an Eſtoppel or Concluſion to the King and his Sueceſſors to make any, Nati. 
pos gs the Eſtates of his Subject than by Law or Right is warrantable;z 
under which notion Congue/t never did or can come, as ſhall more fully be maniſeſted 
hereafter. But the right genius of this Law, will alſo: more cvidently appear by 
the practice of thoſe times, which, even when Juſtice itſelf did. moſt im 
tenderly regarded the liberty of mens Eſtates, that no Diſtreſs couldiflue without pub- Il. Gulietm. 
lick Warrant obtained ; and upon three Complaints firſt made, and right not c. 42. & 45- 
And when Rape and Plunder was in the heat, and men might ſeem to have nog: 225. 
more right than they had power to maintain; yet even then this Law was refuge Camb. Brit 
ſufficient, for ſuch\as were oppreſſed; and was, pleaded in bar againft-alt uſurpa- 
tions and intruſions under pretext of the Conqueror's right whatſoever ; as by the 
Caſe of Edwyn of may appear. Secondly,” the Freemen of England 
had vote in the making of Laws, by which meum and fuum was | .and 
maintained, as may. appear by what hath Veen already ſaid; nor ſhall I endeavour 
further therein. Thirdly, they had an influence upon the judicatory power : For 
_ firſt, the matter in fact was determined by 3 Freemen, as the Laws of 

the Conqueror, and of Henry the firft, do ſufficiently manifeſt. Secondly, they 
had an influence in the making of the Sheriff, who, as well as the Biſhop, was Nu | 
Election of the people. Thirdly, they had an influence upon all Judges, by ſet- 5 
ting a penal Law upon them in caſe of corruption; which if not fo penal as to 8 
take away life, was nevertheleſs - enough to make an unjuſt Judge to be a 
living pattern and example of miſery, to teach others to beware. 

Two things more muſt be added, though ſomewhat collateral to this . 2m 
Coneerning the right of the Freemen i in the common Mint, and in their Villains. . 
Concerning the Mint, that the Sdxons having -made-it as parcel of the * Xthelf. 
of the Kingdom, and leaving to the King only an overſeerſhip, reſerved the con-<: s * 
troul and chief ſurvey thereof to che grand Council ef the i , who had, 

Rated the ſame in the, Conſeſſor's time. But after him the Normans changed the 

current according to their own liking, till by Henry the firſt it was reduced into 

the ancient+courſe, allowing.no money but ſuch as v, current In the. days of. the LI. Hen. a. 

A Hor, whoſe Laws alſo (with ſome alterations by the eror, with common 

ce) he alſo eſtabliſhed. Concerning the Lords t to their Villains, it is ob- II. Gulielm. 
e, firſt, that liberty of infranchiſement was allowed ; which could never © 58. &. 66. 

E bad not the Liberty of the Subject been faved. Secondly, that Jyfran- 

en properly is the. mart of ts people, or the es ap — . was te 
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dn to thoſe of the Saxons formerly mente 


T Call them Norman Laws becauſe they were allowed by ther, or contitiged in 


. God muff be. . Faith of Chris mainteined 


Iillias, publiſhed. by Me. Seldans 
ving that we fipd it not annexed to 


amongſt: the Laws of Kin 
LL Galicia. and was for ſubſtance in the Sexons time, 


_ Oy Ces — ſo as by this Law Hereſy and Jdalatry. became 
11 Hen. 1. Crown-pleas. And the like may be collected concerning Blaſp concerning 
2735. which it is faid, as of the Servant s killing his Lord, that it is impardonabhle: nos 


could any man offend herein, but it endangered his whole eſtate. The trial of 
err 


Fa eue, (Cirichſeeat (or Church-ſtor) and. Brbes muſt. l. 


duly fa. 
Theſe are all Sun Laws united to the cognizance- of the Crown,  as- formerly 
hath been ſhewed: Only the firſt William eſpecially provided, that in caſe any 


U. Gulielm. man worth Thirty pence in Chattels did pay four: peace for his pe rt, it ſhould be 


T efficient both for himſelf and his Retinue, whether Servants or R. tainers; and de- 
cap.10. faults in payment of theſe duties were finable to the King. | 
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| his 1 note, not ſo much in relation to any ſuch Law among the Sanne, as dc 1. Gunn, 
the future cuſtom, which now began to alter, according. to the increaſe or wanecap. 1. 

of the Moon. I do not find this miſdemeanour to be fortnerly fo much taken 
to heatt by the Crown; not poſſibly would it have been at this time, but that the 
King muſt protect the Church, if he meant to be protected by it: and it was 
taken kindly by the Church-men, till they found they were able enough to 
defend bes pop right-by wage” _— all TH Ag mig rights this 
one eſpetially is confirmed, Viz. That any Delinquent ve liberty 
0 7000 Meh Life and Member, notenithſtandi 6d 


ng any Law to the contrary. This pri- 
vilege was claimed by the Canons ; but it muſt be granted by the Temporal 

| or elſe ãt could not be had: and though it be true the Kings formerly did 
by their Charters of foundation grant ſuch privileges in particular 3 yet could not 
fach Gratits create ſuch immunities contrary unto, or notwithſtanding any publick 
Law of the Kingdom; and therefore the Monaſteries had their foundations con- 
firmed by Parliament, or general aſſembly of wiſe men, if the firſt foundation was 
aot laid thereon. | | 8 | | 


Before this time no days for Solemn Worſhip of God were acknowledged by the 11. Hen. 1. 
Law of the Kingdom but the Lord's days. By this all days celebrated or inſti - = 
tuted by the Church for that purpoſe are defended by the civil power, and breach 


of the holy obſervation of theſe days made enquirable, and puniſhed amongſt other 
pleas of the Cr] m. 1 EE i 


Breach of the Peace, Blandſhed, and Manſaughter puniſhed by Fine, c.. 


This was the ancient Law of the Saxons, and was continued without alteration 
till about Afred's time, whoſe zcal againſt blood cauſed Murther to be 2 — 
with death 3 but the Danes bringing in a moderation, if it may rightly be ſo called, 
are now ſeconded by their kindred the Normans, who will not admit of puniſh- 
ment by death, partly becauſe being a warlike people, bloodſhed might 2 to 
2 itſelf under the Regiment-of valour, and partly becauſe they oed much tog c. 
that Title For the poſſeſſion of all that they had gotten in England. And to prevent 
ſcandal, entring upon the rear, opinion ſept in, that a miſerable life was more pe- 

nal than death; and therefore in crimes of the deepeſt dye, they came to 
and loſs of Member: und which courſe, moſt, either to ſtep or enlarge bid. 
the courſe of that ſin, was left to the diſpoſition of ſuch as inte to make = 
trial. But in matters of leſs malignancy, the purſe rather ſmarted than the body, hs 
wherein they proceeded. fo far as to puniſhment of death by violence ; yet Mie age. 
was not the fine to be meaſured by ah judgment es the mercy or rigour oft vida. 
any perſon, but only of the Law inſelf, wihich ſet damm in certainty both then z ac.” © 
nature and quantity of the ſine; and leſt that memorial upon recom of a pood * 


mind ar leaſt to an equitable and juſt "Governmant. In alt hefe c of breach 
of peace,” the King's Court becomes Poſſeſſed of the right af παν 


and the 
5 . 


% . | 


ud VRN ANI 
LL. Geliclm. Peace is now called the King's peace, not ſo much becauſe gait is-left only to his 


cap.3- Pprovidential care to maittain, as becauſe the fines for moſt of. thoſe crimes per- 
taineth to the Ring: for otherwiſe there is a ſort of crimes that are contra * 


Uicecomitis, as will de more cleared hereafter. . 
I ſhall conclude this Subject with theſe three Obſervations : Firſt, that the Laws 
in thoſe ancient times. of the Normans were ſo general, as they then made.no Ai, 


y.or 


+ ference between places or perſons ; but whether the peace was broken upon holy 
und, or upon a Lay-man, or one in orders, the Lay-power ſeized up- 

on all. en alt.” The ſecond is the care they had for'apprehending of the offenders 
this kind. If the party ſlain were a Norman or Frenchman, the Lord 5 
the Manſlayer was charged to have him forthcoming within a certain time, 

14. Galiclm. or pay the King's Fine of 46 Marks, ſo long as he had, wherewith. to. 715 
Ars and for what remained the whole Hundred was charged. But if. the 
were of any other le, the Hundred was immediately charged with the Man- 

11. Gelielm. layer, and muſt bring Ris to anſwer within a certain time, or pay the King's, fine. 
cap. 26. The third and laſt is, the care they had to prevent breach of peace for the future ; ; 
firft in ſettling of night-watches by all Cities, Boroughs, Caſtles, and Hundreds, in 
och manner as the Sheriff or other chief Officers by Common-council ſhall; ad- 
Il. Gabeln viſe for the beſt ſafety of the Kingdom. Secondly, in forbidding entertainment of 
cap. 56. unknown perſons above three days, without ſurety for their good abearance, or be- 


I. Oda. coming their pledge for the publick ſafety, nor to let any perſons paſs away without 

g their pl or Ne pu ty, * 1 
TD . teſtimony under © Miniſters and Neighbours hand of, their good carriage. 
cap. 


7. . 
rf. 


A Man committing Adultery with a Married Woman, * form 
de bo feir to his Lord the price of his life: 


—_— This made the crime enquirable at the common Law, as an offence contra 
cap. 14. Pacem Domini ; but afterwards it was finable to the King, and NAD wnu2 4 
II. Hen, 1. the pleas of the Crown by the Law. of Henry the firſt. 


— Force upon a Woman, to the intent to Ravi her, w 5 finable ; but Fi 


1. . a Rape be committed, it ſhall be puni ach lofs of Member. 


25 The crime and offences againſt this Commandment were always puniſhed, i in the 
Temporal Courts, by Fine at the leaſt ; and are fiill in the Normans time proſe- 
cuted in the ſame way, notwithſtanding the growing e, of the Canon. 


8. Command- | Robbery is frnable... 
en“. 

| The different Law between the Saxons, Angles and Dos 2 by the pen 
is ſettled in the more merciful way; and in caſe the delinquent Fr flight, the 


12H! 
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11 0— Saw the Law for him. But in the latter times of Henry the firſt' the 
— 24 * Law" — reduced to the panichment of this critne Mga, me ſo hath . 
cap. 6. 

Hov 

9. Command "hes hall K. true e and 2 xy the Kingdom, 
7 „As was * i ae e ec 


n Perjury to be puniſbed by fine, + and as «oma Kill epi amon 
the Crown-pleas. CHA 


* 
r 
* th ” —- * 


%- 


2 4 N 983 A n N 2 . a . 
| 9 nn 11 ”Y a wi 3 n . 
* ” * 4 * TT $ * | 
-» $93 9 OS 
Cu 
F 
2 | 


* 0 * AI 


a1 Manne en ber ewf ram fry N 16.49 7 ith oY, ben ne ee 


89 1 
* 


n a : Ts *. 8 77 a . | * 
en died VII! *. 30 gi 90 ny viha eee 
[1 
* 


[ 4 Note "CO" N A 7. LI. Ms 1 5 
ee that concern common —.— 


T* Cattle be taken by Ditreh, the that wil r pay tow yi x 
return of the Cattle, and gi ue ecurity, to bring. the D gm CT, of Ll Gallas, 
within a year and a day it be demanded. m__— 
This Law Itake to be intended where the Cattle are taken damage feaſaxt ; becauſe 
nothing ſtrall releaſe the Diſtreſs in other caſes, but obedience to the Summons. 


© No Diftreſs ad comparendum /ball R ummons, dud 
fo many defaults made ; un cafe Diftreſs ſha The by che, . 1 


County-conrt. 

I noted this partly to ſhew the difference of th Normans from the Saxons in the 

delay of execution of Juſtice by ſo much mean and partly to ' ſhew the 
„ 1p _ he open 


difference between the Norman times,” and theſe days 

to the diſtreſs 2 oppreſſing or extorting Bayliff or unknown perſon, and no 
Summons made at whereby many poor mens Eſtates 10 b * undone, or 
they muſt ſubmit to the unjuſt demands of their adverſary. N f 


No manner of Goods above four value ſhell be gk, aß en 
. | tobe ue per eps L1. Guiztm, 
the ſale be "ot efectual, ntin cafe th ndr hve no warrant fr feb cdl * 


No living Cattle” ſhall be fold, but only in Cities, and before three N nor 4- 


4 : 


ſhall a mn Fe Jen {without Warranty. 1 Ye. 3 
Ne Fairs or Markets Ball be holden, but only 80 ties, Bog, Walt Mn, 5 
and Caſtles. did. c. 61. 


Theſe Lene concerning Sales and Markets were ancient Saxon Lin; and tend 
all to the avoiding of cheating. men 75 N June by EN fale of them 
made by ſuch'as Bd no right. © er- 


' Goods found ſhall be publi 4 by te Finder ts the mere 4; and if 
claim and proof of them-to be his, he ſhall have them, giving Nears to bri 
the Court, in caſe an her ll within a ear and make bis claim — 


The Children of perſons inteflate' ſhall equally divide the Heritage. - LL. Guliclen: 
This is in termints the Saxon Law); and: therefore concerning it I ſhall refer to the“ 36. 


ſame formerly recited ; only I ſhall” add hereto the Law of the firſt, which * 

may ſerve as an explanation of the former: Any Freeman may deviſe bis Chattels by LI. Hen. «. 
will; and if be die.inteftate, bis Wife, Children, Parents, or 72 kin ſhall divide the 
ame * bis Soul's The firſt branch whereof was ancient, and doubtleſs in 
continual aſe ; but the iniquity of the Norman rude times was ſuch, that the Lords 
under ſurmiſe of arrears or relief, 9 ſeize all the * eſtate after the 
AA | Tenant's 


nk 


— 


FoECRMK XX NN 
Tenant's death, and ſo the right of laſt Wills was ſwallowed up; but this: re. 
ſtoreth the power of laſt Wills into its place, and in caſe the party died inteſtate, 
preſerveth a kind of nature ef deſceht, although "they be more perſonal. Nor 
doth that laſt clauſe of the Suff good, difannul the —4 although the words may 
ſee to carry away the benefit to ſome. other hand. For de v waer is left 
* next to the Inteſtate. 
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"Of the Laws that. concern Commun 1 if Lands. 


HE Laws that concern Lands, and. peculianly. 1 
ſuch as concern ly the tenure of Lands; which if duly conſidered. 
7 h it favoured ſomewhat * the King, yet little of the Conqueror. Far gene 
rally 2 ranted, that Tenures lung before and after this time, were, as the 
ſervices, order according to the Will of the giver, in which as the King had the 
greateſt ſhare, and he the moſt publick perſon of all : ſo were his —— 
chiefly to advance the publick ſervice; and in this regard the Tenute by Knight 
—— might more principally challenge the King's regard, than the regard of all 
the great men beſides. But this was not the ſore, yea, rather it was the beauty and 
2 of 2 — and for which the King deſerved an honourable name 
genitors, ho had not ſo much Land to diſpoſe of as he had, 
. — 1 — ſervice in 4 proportion equal unto him. The 
fore that cauſed ſo many, ſighs, was the incumbrances raiſed upon this moſt noble 
and free ſervice, which through the evil of times 1 became the moſt 
dur ee -loathed and abhorred of all the reſt. I ſay 
| through the evil I for it cannot lodge in my thoughts but that in the 
| Norman tines the incumbrances were nothing ſo great as of latter Ages, and that 
much hath been imputed to the Laws of the „which they never deſerved, 
as may appear in theſe ene which the Laws of l the Firſt re Sag 
ſerved in memory) | 


=_ Tenant of the King. er other. Lord, PAY 151 IP FRET ber. paths 
. by Law is due. 
Relief Tha. ten n. is ſat down in the Laws of Kanten 


M. Parts, 
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The Relief a Vivaſer ts his ., 


Hi Spear. 
Hit Sword. 8 
o . 1 'Or if be had no' Arms, then b 
2.9 e to px 


The Relic a e Ht it in hs ee 
Arſe Quan bf Beg th fi 


| Theſe are the Rege due by Law, te bbw Glide e hm 


wards turned into Money * ; and it is likely that the ill cuſtoms in the former titines* See Hales 


did extort both Money and Arms, or ſuch ſums of Money as me pleaſed: and by 224 Gilberr's 


the very words of the Law, it ſeems. they had brought it to an FR. — 
take what they could get, and yet all againft Law. 


| The King's Tendnt adviſe with the King in marria % Datighter, 5 . 
Niece, or R Wrdow in like 11 | . ot a = 
The ſenſe hereof in ſhort is, that theſe might marry at their own will, 5 
paying Fine or Compoſition to the Lord; and yet muſt have the liking of the Lord 
ſo far as to declare whether the man intended were his Enemy or not, and fit to 
perform Knight-ſervice. This Law was therefore grounded upon the preſent 
diſtreſs of affairs, wherein the Nation was unſettled, and common right a 
eſtabliſhed a mutual truſt between Lord and Tenant, found ont this means to pre- 
ſerve. the ſame: for if the marriages of thoſe that are related to the Tenant in ſuch 
manner as may inherit part of all his Lands, or have jointure therein,” ſhould be 
left altogether at the liberty of the Tenant or his Widow); it muſt needs follow, 
that the mutual truſt between Lord and Tenant muſt fail, and the publick receive : 
damage. And therefore if this cuſtom were of Nerman birth; it was begotten 

upon a aur nan, and might the rather be owned by the Engl/b. 


_ The Widw of the King's Tenant, baving Children, ſhall have her Dower and . 
Portion ſo long as ſhe keeps unmarried. " Fe. 
|, The portion here is in the Latin word maritagium, which I take to be the Mar- 
age. portion given by the Huſband” according to the Saxon cuſtom, whenas the N 
Dower in Land was not in uſe; whereof is ſpoken formerly in that 6 one of 
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+ themſelves; partly becauſe it was a;privilege which was their own by birth, and it 
could 4 be waved without an I 2 done to the Wives of theſe men who 
had ventured their lives in that ſervice ; but principally becauſe it would not con- 
fiſt with the work in hand to diſclaim that cuſtom, which muſt needs be of infinite 
conſequence in the effeQing of what was . principally ſought after, viz. the union 
of the two peoples, Normans and Saxons, into one: I ſay, it was principally ſought 
after by the Norman Conqueror, if not led thereto by his own genius, yet 
neceſſitated thereto by force of reaſon | of State, as ſhall appear hereafter, 
And what could be imagined a more ready way to ſtay the effuſion of blood, 
and all other unkappy events of enmity, than by taking away enmity itſelf ? 
or a more ſpeedy and certain courſe for. union, than to reduce the Men and Women 
of each people to mutual ſociety, and to ſeal up all by a laſting bond of Marriage ? 
or greater encouragement for the comfortable eedings therein, than the ſettlin 
of the conſtant maintenance of the Wife, in caſe of ſurvworſhip, by the Law of 
Dower of the Lands and Tenements of the Huſband ? which was ſo full of con- 
and uncertainties in the portion of Goods that was by the Saxon Law 
to the Wife in ſuch caſe. Nor was this all ; for by Marriage thus made 
had a great hold, not ſo much over the Engh/b, as in the 
Englif; and that not only during coverture, but by reaſon of this title of Dower, 
the Women became Tenants, and under the. Lord's wing, ſo as they durſt not 
willingly and illegally offend their Lord in their Widow Bool, nor by Law nor rea- 
ſon match themſelves and their Dowry to any other that was not firſt allowed by the 
Lord to be in friendſhip with him: and thus became the Tenants Widows. to be at 
the liking of the Lord for their marriage. And the like hereto may be ſaid con- 
cCerning the Huſband in caſe of Tenant by the courteſy; and however by the Nor- 
Miror. fol. 20. nnn former practice it was much diſturbed, yet by the firſt it was again 
reduced to its former right, rather than originally ariſing from his grant, as ſome 
hold, and proved advantageous for the ends aforeſaid. Now as touching their 
marriage - portion of Goods, becauſe the Saxon Law had already endowed them 
thereof, they could not be induced to lay down their known ancient right, till 
they found the new Law of Dower to ſettle; and fo for ſome time both Laws 
were in force, until the more ancient Saxon law. had an honourable burial. Never- 
theleſs for the preſent, the Law abridged that right ſo far as to limit it to the 
Widow during Widowhood, according to the former Saxon law. Upon conſide- 
ration of all which, it may well be conceived that the power of the Lords in con- 
-ſenting or diſſenting to the marriages of their Tenants, Widows, and Wards, was 
not ſo much an uſurpation upon the common right of the Engh/b Subjects, as a 
cuſtom rationally, and with great wiſdom, as the courſe of affairs then ſtood, 
upholden and allowed amongſt them, principally for. the ſpeedy ſettling of a peace- 
able Government, and conſolidating of two Nations into one, and wherein England 
was then ſo happy as to come to a concluſion in ſeven years, which coſt their An- 
ceſtors nigh two hundred years experience with the Britains, beſides a world of 
blood-ſhed that might have been ſpared, ere they could find out the right way to 
- deſired peace by mutual marriages had between them. * at 


Sub Widew ſhall have the cifledy of the Lands of fuch Children, or. otherwiſe fuck 
other perſon as by right ought to have the ſame. | 
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was not ſo high-flown. as to caſt the goyerament. of the perſons of their Wards out 
of the view of-the Lords proviſionary care, upon adventure of the next in Law, 
whether man or woman, wiſe or unwiſe, under, pretence to train him up in mili- 
tary ſervice fit for the Lord's own ſafety, and the Kingdom's lifeguard : But it was 
the proper ground of the Lord's own ſeizure and right of arg, he being looked 
upon N eye of common reafon as the only meet man that both could and would 

ere that work, ſo as might be moſt advantageous to the publick ; which ſeemed to be 
chiefly concerned herein. And upon the ſame general ground the ſurvey of fools ac- 
companied the former, albeit it was not in practice till Henry the Firſt brought it in, as 
the Mirror of Tuſtice faith (fol. 2 58.) yet it came upon an ancient foundation laid in 
the time of the Danes. For my own part, I will not diſpute the point whether this LL. Canur. 37. 
cuſtom of Wardſhip was purely Norman, or whether it was derived from the Saxons 
anciently, who poſſibly might have ſome reſpect to Orphans, in ſuch caſes td train 
them up for the publick ſervice in point of War; eſpecially being poſſeſſors of a known — 
right of Relief, as well as Alfred the Saxon King did undertake the work ſor the ac. Menev.. 
training of ſome ſuch particular perſons in Learning for the ſervice of the Publick, 
in time of peace and civil Government. Yet thus much appeareth, that Guardian- 
ſhip of Lands was a known Cuſtom, enough to make and maintain a right; and 
that it by Law was a right belonging to ſome perſons before others ; and that this 
had been a cuſtom before the former unjuſt cuſtoms crept into the Government of 
the Conqueror, and principally of his Son Rufus And though it be queſtionable - 
whether it ſettled firſt upon the Normans or the Engliſh, yet it is manifeſt that if 
one people had it, the other people now coming into union with that people, could 
not 1n reaſon except againſt that cuſtom which the other people had taken up upon 
ſo honourable a as reafon of State, which as the times then were, was evi- 
dent and ſuperlative ; eſpecially the cuſtoms being under the. regulating of Law, 
and not of any Arbitrary power; and can be no Precedents of Relief, Marriage, 
and Wardfhip that after-ages uſurped. | * | 


Tenants in Knight-ſervice ſhall bold their Lands, &c. acquitted of all Taxes, that they cap. ;. 
may be more able to provide Arms, and be more ready and fit for the King's ſervice, and 42 
of the Kingdom. Na 4 {th 

This Law, whether it be a renewing of a former cuſtom, or an introduction of 
a new Law, it is clear it was upon an old ground: That Tenants by Knight: ſervice | 
muſt be ready for the ſervice of their Lord, and defence of the Kingdom; whereof _ 
afterwards. But the Law is, that theſe men ſhall hold their Lands of that Tenure ac- 
quitted of all Taxes, though legally impoſed upon the body of the Kingdom, which 
mult be conceived to be for the publick benefit, viz. either for the preparation or 41 
maintenance of publick War; for in ſuch caſes it hath been in all times held unreaſon- 2 
able, that thoſe whoſe perſons are imployed to ſerve in the Wars, ſhould hold Lands 
doubly charged to the ſame ſervice, viz. to the defraying of their own private 
2 in the War, and maintenance of the publick charge of the ſame War 
es. K N *Y | ICS Y . 
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Lthough in proceedings in Caſes of vindicative Juſtice Delinquents might 
A ſeem to be left — 06. the fury than mercy of the Law.; yet fo Jong 
a3 men are under the Law, and not without the Law, it hath been always hel 
a part of Juſtice to extend what moderation might poſſibly ſtand with the honour of 
the Law ; and that otherwiſe an over-rigid and fierce tion of the guilty, is 
no leſs tyranny than the of the not-guilty : and, although violence was 
the vice of theſe times, yet this point of honour muſt be given to the Normans, 

That their Sword had Eyes, and moved not altogether by Rage, but by Reaſon, 


1 No Sentence. ſhall paſs but upon aver ment of the complaint by Accuſer or Witneſſes 
£- 5. produced. | 


ſhall be according to the quantity of the offence. 


*. Fine and Pledges | 
- — By theſe two Lions of the firſt, the Subjects were delivered from three 
t oppreſſions. Firft, in making them offenders without Complaint or Witneſs, 
7 in impoſing immoderate Fines. Laſtly, in urging extraordinary Bail. 
A  Rrrfeitredf Felons Lands is reduced to a year and a day. 


The Nermans had reduced the Saxon law in this caſe unto their own Laſt, which 
ſtretched their deſire as far as the eſtate would bear; but this being ſo prejudicial to 
the immediate Lords, who were no offenders in this caſe, and ſo contrary to the 


Savon law, it was both done and undone in a ſhort ſpace by the allowance of Henry 4 
the tut, 


Intent of Giminal offences manifeſted 7 AR, puniſhed by Fine or Mulf?. 
Wer $0.254- This by Alfred's Law was puniſhed by Talioes Law, but now by a Law of Henry 


the firſt reduced to Mulcts. 
FA nperners are not to be puniſhed as Principals, eil, they be parties r privies 
2 215 of the Principal. 
Miror.fo.241. This Law of Henry the firſt repealed the former Law of Canutus, which muſt 
be arora to be rigorous, although not altogether without reaſon. 
" 
Nos perſon ſhall be impriſoned for committing of a mortal Crime, unleſs firſt be be 
attainted by Verdit of Twehve men. * e 8 
LL Hen. j. By Impriſonment, is intended cloſe impriſonment, or imprifonment without Bail 


&-5- or Mainprize; for otherwiſe it is apparent, that as well by the Saxon as Nerman Laws, 
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7. 7 Murd: 7 - reflraiued chi the „ fourth degree. | e 
Miror. c. 3. ee is Law, Appeals were brought by any of the blood or kin of has ty 
Jain; . The ground ſeems to be, for that 
alfeQion 
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the death of the party is of ſo ſmall account, at it can ſcarcely 
ſuch conſequence to the , as to the life or price 


Manſlayer unto the claim of ſuch an one. And thus the Saxon 
ſatisfaction in ſuch cafe to the whole kindred, became limited to 
as I conccave, from the Eceleſiaſtical conſtitution concerning marriage. 770 | 
Two things more concerning juridical proceedings may be noted; the one con- 
cerning ſperdy courſe of Juſtice, wherein they may ſeem to juſtify the Sn way 
but could never attain to their pace, in „ 
Eſſeynt, &&c. The other concerms election of Judges. by the parties; for this we- 


""C A 22 
Of the Militia during the Normans time. 


F H E power of Militia is either the Legiſlative or Executory power 5 the Legi- 
ſlative power without contradiftion reſted in the grand Council of the King 
dom, to- whom it belonged to eſtabliſh Laws for the government of the Kin 
in time of, peace. And this will appear in the preparation for War, the levying of 
War, and managing thereof after it is levied. For the preparation, it conſiſteth in 
levying men and munition, or of money. In all which queſtionleſs will be a dif- 

ference between raifing of War by a King to revenge a perfonal injury done to the 
King's own perſon, and a War raiſed by the whole Kingdom, ot repreſentative” 
body thereof, which is commònly done in defence of publick intereſt, and ſeldom 
in any offenſive way, unleſs in recovery of a tight of poſſeſſion, either formerly 
loſt, or as yet not fully ſettled. Now although it be true, that ſeldom do injuries 
reflect upon the King's perſon alone, but that the Kingdom will be concerned therein 
to endeavour a remedy ;. yet becauſe it may fall out otherwiſe, and Kings have taken 
occaſion to levy War of th&Er own accord, in ſuch caſe they could neither compel- 
the perſons of their Subjects or their Eſtates to be contributaty. And of this nature 
I take the War levied by Harold againſt the Conqueror to be, wherein the greateſt” 
part of the Kingdom was never engaged, nor therefore did it feel the dint of the 
Conqueror's Sword at all; and in this caſe the Aſ7{#:a muſt be allowed to ſuch as 
bear the purſe :. nor can it be concluded to be the Afititia of the Kingdom, nor any 
part thereof, although the Kingdom may connive thereat.- But to ſet this confidera- 
tion aſide, as not co- incident at all with the Norman engagements after they were 
crowned, and to take all the ſubſequent Wars to be meerly defenſive of the right of 
the Crown; as in-ſober conſtruction they will appear to be :-as touching the /euyeng of 
money, tis evident that it lay only in the power of the grand Council of the Kingdom; 
for otherwiſe the Laws were ſettled that ne Tax fbould be made or taken but juch as 


were dur in ibe Confeſſor's time, as formerly hath been ſhewed. Secondly, for tihbe 
preparing of men and munition, it was done either by Tenure, or by ſpecial Law. 
As touching Tenure, it was provided by way of contract, that thoſe that held by” . 
Knight-ſervice ſhould be ready with their Arms to aſſiſt the King for the defence 
of the. Realm: S0. as they were nov bound by their Tenute to aid him in 2 
411 3 | * a F r 
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u. O other caſes. Others were alſd by ſpecial Law of the Land bound to be ready ſor 


* 37. 


| 41. Ge. WS; in dime of danger do join in defence of their Coun 
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their ſervice in that kind : For all the Inhabitants of this Kingdom held: their 


Eſtates under a 


general ſervice, which by common right they are bound to perform, 


try: This is the common 
neglected or refuſed, render 
againſt his Country, and his Eſtate under the penalty 


Fealty-or Allegiance which all men owe; and which if 
the party guilty of Treaſon 


11. Hen. 1. of forfeiture, according to the old Saxon Law revived and declared by Henry the 


©. 13- 
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£. 61. 


LL. Hen, 1. 
c. 13. 


_ from, or contrary to that of the Parliament itſelf 


firſt.. Thus the Law made tion for” the War, both of Men and Arms. 
Caſtles and Forts were likewiſe ether firſt made by the order of the grand Council, 
or otherwiſe allowed by them, for the defence of the Commons and the Kingdom; 
ſo was the Law of William the firſt. Ihe levying and managing of the War muſt: 
not be denied de jure to belong to the repreſentative body, ſo far as may conſiſt with 
the di part, for that it is a main part of the Government of the Kingdom in 
times of : And therefore Henry the firſt, amongſt his Laws made in the or- 
inary courſe of Law-making, provideth for the ordering of men in the Army in 
the field; and eſtabliſhed a Law, that ſuch as forſook their Colours or Aſſociates in 
the field, during the Battle, ſhould be puniſhed with death, and forfeiture of his 
whole Eftate. Nor yet can it be denied but that de fa&o Kings of their own accord, 
and by ſecret Council; did direct therein: either in the vacancy cf Parliament, 
which was the general caſe of the firſt times of the Norman Conqueror, and the 
whole Reign of William Rufus ; or by connivance of the grand Council, while they 
ſaw nothing done but what was well done. Nor can it be rationally faid that Kings 
by ſuch advice as they have (in the receſs of the grand Council) levying War in 
defence” of the publick according to rules, do otherwiſe than their duty; or if the 
grand Council look on, ſee nothing miſgoverned, and ſay nothing, that they do 
other than is meet: For it muſt be remembred, that Kings in their firſt original 
were rather Officers for War than Peace; and ſo are holden by all Antiquity, and 
as Generals in War were called Reges or Imperatores, by the Grecians, Romans, and 
Germans. And at ſuch times as War was concluded, at the meeting of the 
people they choſe their Dux or Rex, call him which you pleaſe; and he being 
choſen, all bound themſelves to be at his command, and to defend his perſon. 80 
as while a King keepeth within his place, in time of danger it is duty firſt to ſtir 
himſelf, and ſtir up the reſt ; to lead them and order them, as may be moſt for the 
blick defence, and to govern the Army by ſuch Laws as are or ſhall be eſtabliſhed 
order of the publick Meeting, and in caſe of ſudden exigencies to uſe his own 
wits; and in all this is the common liberty no whit infringed, in regard that all is 
for the publick defence, to which the Knights are bound by their Tenures, and all 
others by the Law. And'this was this Kingdom's caſe in the Nermans time, that 
both Leaders and Soldiers, whether by election of the people, or preſcription, yet 
all ſerved for the defence of the Kingdom. Nor were they comparable to any other 
ſervice inconſiſtent therewith, nor to ſtand to any judgement in ſuch caſes differing 
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HAT in point of fact, the entry of the Normans into England was not 88 
| Conqueſt, will ſufficiently appear from what hath been already noted. T. 7% 725” 
ſhall make one ſtep further, and ſhew, that as affairs then ſtood with the Con- 
queror, it was impoſſible for him to merit that name againſt the ſtream of Provi- 
dence, that had pre- engaged him to three ſorts of men, . viz the Normans, the 
Clergy, and the Commons . 

It muſt be taken for a ground, that Duke William muſt give all fair correſpon- 
dency to the Normans, conſidering they are Members of his own Body, and the 
Arm of his Strength, without which he could do nothing... And it is not leſs cer- 
tain, that however the Sea divided the two Countries, yet long before the arrival of 
the Army the Normans and Saxons: were ſo well acquainted by the latter, acceſs of | 
the Danes, that partly by marriage and other intereſts, the Normans made ſo great a . Wen. 
party in England, as that party merited no leſs from the Duke in his entrance, 11 192% 
than thoſe he brought with him: And therefore both they and their Allies in all cap. ;;. 
reaſon mult expect ſuch reward of their faithfulneſs to him, as the other had; 
not could the Duke deny the ſame, unleſs he had difclaimed his own intereſts, 
whereof he had none to ſpare. Secondly, their merit from the Duke was accom- 
panied with no leſs mutual relation to his Army, being of the fame blood with 
themſelves, and of ancient acquaintance ; and as impoſſible it was for the Duke 
to keep them from conſociation with the mixed people, as to abſttact the mixed 
people each from other; one or both of which mult be done, and the Con- 
querors mult be kept. from incorporating. with the conquered, or elſe the law 
of Conqueſt cannot hold. Thirdly, if theſe two had failed, yet had the Duke | — 
by his manner of rewarding his Army, diſabled himſelf from bolding, how- 
ever he might ſeem to baue by conqueſt. Thus was his gift of Manors, 
Lands, and Franchiſes unto bis Soldiers, compleated with their ancient Rights 
and Privileges in free ſervice; otherwiſe it had been little better than à Tra 
to bring his on men into bondage, who lately were free Soldiers under no 
better than a Duke of their own clection. And their Government in their 3 
own Country, however big, yet had not brought forth a Sovereignty into the 
World; their Duke no compleat King, nor themſelves ſo mean as Vaffals 
and it was equally difficult for him to get up higher, as for them to ſtoop lower. 
And however, it was dangerous now for the Duke to try maſteries, unleſs he 
meant to hazard all, and to change the ſubſtance for the ſhadow. Laſtly, to lay 
them all aſide, and to take the Normans as in themſelves conſidered, a People un- 
der ſuch Laws and Cuſtoms as were the ſame with the Saxons, and originally in 
them, and from them derived into Normandy by Rollo, or ſome other; or take 
them as a People. willing to lay afide their own Law, as ſome Writers affirm,  _. 
and more willing to take up the Daniſb cuſtoms, Which were alſo very nigh. _ 
_ akin to theits, and in part ſettled by the Danes in that part of the Kingdom Sh 
where themſelves molt refided : It muſt be concluded, that a Government ß 
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Law was intended, and ſuch a Law that was no way croſs to the Fundamental Laws 
of this Kingdom, but concurring there with, in every of which regards, the future 
Generations may juſtly claim their Immunities as flors and Heirs unto the 
Nor mans, albeit no Saxon could have enjoyed oc derived the ſame to Poſterity, - 
A f.cond fort of men that made the King uncapable to hold by 6 x was 
the , a conſiderable part of the Kingdom in thoſe days, whereas in every 
Nation they grew checkmate; and in this ® Kingdom had well-nigh the one half of 
art- of the ſtrength of the Kingdom, 
2 * belides the Conſciences of them all: and 15 a Reſerve, they had the Pope in the 
Neraany tO : 2 pe ä 
B Gopr.cks, Fear, Whoſe power in every Kingdom was little inferior to that of the King's own, 
Abbas. &f d and therefore ſufficient to ſtopan abſolute Conqueſt, unleſs the Clergy were firſt con- 
who pav'd the + | g . . 
way to 77, l. quered. But the King came in upon great diſadvantages in theſe regards : 
22 dad for whereas his pretence upon his entry was to adyance Juſtice principally toward 
10 , 168, ce the Clergy, who formerly were wronged by Harold, or voiced fo to be; this bound 
% him from Injuſtice. and Opprefſion. And furthermore, the Pope had him in a 
double bond ; one as Prince of the Engliſh Clergy, the other as Judge of the 
Title of the Crown by the King's own Election; and that by Sentence: ſor the 
King had merited of him, if not to hold the Crown it ſelf by Fealty to the No- 
man See, yet by ſuch ſervices; as that the Tripple-Crown ſhould be no loſer. The 
King therefore muſt reſolve to have no more to do with the Church than will 
ſtand with the Pope's liking, unleſs he meaned to adventure himſelf and all he had 
into the danger of the great Curſe, of which the King would ſeem more ſenſible 
than peha - was. Nor were thoſe times of the Church fo moderate, as to 
bring forth Churchmen that would catch the good will of the Laity by conde- 
ſcenſion; or Popes of that height of perfection, as to part with one tittle of their 
great Titles, much leſs aught of that pitch of power which they had griped, 
though it would fave the World from Ruine. In all which regards the 
Norman Duke was too far inferiour to attain by Conqueſt any thing in this King- 
dom, wherein the Pope or Clergy claimed aught to have or do. | 
A third ſort of People wwoided” the dint of Conqueſt, either by timely fidin 
with the Normen, or by conſtant reſiſting of him, or by neutrality. Of the br 
Eoreden, 1 6. ſort were many, both Lords and others, that by affinity and conſanguinity were 
become Eng/i/h-men to the Norman ule ; others were purchaſed thereunto- by the 
Clergy, that were zealous for the Pope's honour, that was engaged in the Work. 
| Of thoſe likewiſe that were reſolute in the defence of the Liberty of their Coun- 
Iogulfes, 512.try, there were not a few that purchaſed their Liberty, who otherwife might 
under pretence of Treachery have forfeited the ſame to the rapacious humour of 
the Conqueror. And this was not done only by Valour ; for Ner mandy ſtood in a tot- 
tering condition with their Duke, partly drawn away by the French, that feared the 
Duke would be too ſtrong for them; and partly declining their own further aid, 
left their Duke ſhould be too for the Dutchy. It was therefore wiſdom in 
the Conqueror to ſettle the Engliſb affairs in the faireſt way, to gain them for 
himſelf, who had been fo brave againſt him, But the greateſt number, eſpecially 
: of the Commons, looked on while the game was a playing, as contented with the 
caſt of the Dice, whatever it ſhould be. Theſe were afterwards by the King 
looked upon, not as Enemies (as the precedent of Edwin of Sharneburn, wit- 
cle 217. neſſeth ſufficientiy) but ſuch, as either were, of by fair carriage would be _ 
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his friends 3 and therefore he concladed them under a Law of aſſurance, that hex 5 


that had been ſo ble, ſhould have and enjoy their Lands as entirely an 
peaceably as they had formerly done before his entry. To conclude” therefore 
int; if theſe three parties of the | Engh/b. Normans, the Engliſh Clergy, the 


thi 
-fout Engliſh/ and the praceable Engliſh, be ſet aſide from the Title of Conqueſt, 


it will be probable that not one tenth part of the Kingdom were ever under other 
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change than of the Governour 's own perſon. 
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A brief Survey of the Serjſe of Writers concerning the point of 


W875 10 Conguet.” 3 ”y re 2 
THE ddamours in ſtory that the Conqueror altered and made Laus at pledfure 


| brought in new Cuſtoms, molefled the perſons and Effates of the People wwi 


latter times to conclude his Government to be (as of a Congueror) meerly arbitrary, 
and that he did what he lit. How different this conclufion is from the intent of 
thoſe Writers, I know not; but if the King's Title and Government was a Cor 
_ queror, then was his Will the only Law, and can adminiſter no cauſe of complaint 

of wrong and oppreſſion: and therefore if theſe be taken in nature of complaints, 
they declare plainly that there was a Law in Title, or elſe there could have been 
no trangreſſion ot cauſe to complain, But if the Reader ſhould apprehend theſe 


paſſages in Writers to be no other than ſober Relations, then were it not amiſs to 


conſider from what ſort of men theſe Complaints or Relations do proceed, v2. 
from Writers that have been cloyſtered men, little ſeen in affairs of State more than 
by common report and rumour ; prejudiced by the King's diſpleaſure againft- their 


Cloyſters, and therefore apprehenſive of matters in the ſadJeſt ſenſe, and many 


times far beyond the truth, and might as well be ſuppoſed to miſ relate, as to 
miſtake, For if we ſhall touch upon particulars, I think no man will deny but the 
King allowed property indifferentſy, as well to Normans as Enghſh, if the — 
be rightly conſidered: and therefore though ſome what be true of the plundering of 
houſes of Religion, perſecuting of the Engliſʒi Nobility, depoſing of Biſhops and 
Abbots, whereof they ſpeak ; yet all might be deſervedly done in à legal way, 
and in execution of Juſtice, whereof Hiſtorians are not altogether ſilent. Never- 
theleſs, if in the proſecution the King did ſhew a kind of rage, and ſome raſhneſs, 
it might be imputed to the common infirmity of great men: for as e up- 
on thoſe that ate inferiour, make them mad, ſo doth Treachery againſt them that 
are ſuperiour make them little other; eſpecially if they be overtaken with a fit 
of paſſion in the inſtant, or their minds wrapped into a whirlpool of affairs. 
But the change of Laws makes the greater noiſe ; wherein what change they ſuf- 


tered, may appear from the premiſes, if Writers have dealt vprightly ; otherwiſe _ 


general imputations without particular inſtances, will never ſway Opinion contrar 
to the current of the Laws that are publiſhed ; eſpecially ſeeing we have obſerv 


the errour of the beſt Hiſtorian of thoſe times, in calling thoſe things new, 
1 | O 2 | es bs which 
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Depopulations, Extortions, and Oppreſſions, and others of that nature, have made cp. ;. 
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were - anciently uſed in 1 before Normandy was in a condition of a 
State, Let if this ſhould granted, and that there. were ſuch. change of 
Laws as is pretended, it makes nothin to the point of Conqueſt, ſo long as 
the new Laws are made by advice of Cornmon-council, and for the common 
good ; and fo long as they we” eſtablihed to be Rules for Government. I 
remember it is affirincd by tete of thoſe ancient Writers, That the Duke or 
King, would have brought in the Cuſtoms of but che eatneſt Mediation 
of the Exgliſ prevailed againſt it: and this evinceth two things to my opinion; 
Firſt, that there was queſtion made what Law ſhould be eſtabliſhed. Secondly, that 
notwithſtanding the Intereſt that the Normans had in the Kingdom, they could not 
prevail to bring in the whole body of their Law, or of the Cuſtoms of Norway ; 
which were not only the prima materia of their Law, but alſo. in kind had a ſet- 
fling at that very time in thoſe places of this Kingdom where the Dane: had their 
principal ſeat: and therefore not altogether "ſtrange to the Saxens themſelves. 
The fum.of which will be this, That upon debate a Law muſt be ſettled, and 
that not the Law of the Conqueror's own. Will, nor the Law that ſuits with his 
"w Deſire ; but the ancient Law of the Kingdom: And therefore if at any time the 
unquietneſs of ſome of the Engliſs brought the King to ſome thoughts of Arbi- 
| trary Rule, and to ſhake off the clog of the Saxon Law, it was long e er it ſtirred, 
and ſprang up too late to raiſe the Title of Conqueſt, and withered too ſoon to 

ſettle it. | OL ae 46 1 ef] SHO; 
As touching the change of Cuffoms (for that alſo is imputed to the Conqueror) it 
cannot be denied but ſome alteration might be in matters of ſmaller conſideration; 
yet are the Writers not without miſtake in the particular inſtances :| For whereas 
they tell us that the Conqueror took away the cuſtom: of Gævel- nd, and brought 
the cuſtom of deſcent to the eldeſt Son; and that Kent ſaved their Liberties, and 
continued this cuſtom of Gavel-kind : I ſhall not contend about the Liberties of 
Kent, but muſt, till I ſee better reaſon. hold the opinion of the change of Inheri- 
- tance to be a meer conceit. For (beſides what hath been already faid concerning 
that cuſtom of Gave/-kind) if we. believe Glanvil, the difference was between Lands 
bolden by Knight's-ſervice, and in Socage ; the firſt of which in his time, by an- 
Lib.7. cap. 3. ent cuſtom, always deſcended to the eldeſt: and thoſe Lands that were holden 
in Socage (if not partible by cuſtom, in which caſe they went equally to all the 
Sons) went by cuſtom in ſome places to the eldeſt, in other places to the youngeſt ; 
ſo as the Rule of Inheritance in the. Norman times was cuſtom, as well as in for- 
mer times. And furthermore, if the cuſtom of Gavekkind had been the general 
cuſtom. of this Nation, the King by his change had contradicted his own Preroga- 
tive, and-granted as great a Liberty to his Subjects as could have been invented: 
For had the cuſtom of Gavel-krnd happened upon the Lands in Knight-ſervice, it 
bad brought all the Sons under the Law of Varaſtip, and had made a ready way 
to enthral-all men of Worth, and undo alt Hufbandry ; the firſt whereof had been 
à⁊ as advantageous to the King's private intereſt, as both deſtructive to the publick. 
+ Nor is it clear from any Author of credit, that the No-mans changed the Tenu- 
ret of Lands; albcit that it cannot be denied but ſuch Lands as he had by forfei- 
ture, or otherwiſe, were in his own power to diſpoſe upon what Tenure he pleaſed ; 
for as well before the Nermans time, as long after, Tenures were like as the Ser- 
vices were, all at the will of the Donor; and were of as many Individuals almoſt 
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2s the minds of the Owners. Some being of more general regard and public uſe, 
are recorded amongſt the grounds of Eng/z/h Laws; none of which appear to me 
to be of Norman original, although they received their names according to that L aer. 
Ihe next thing objected, is the change of Language; which thing, ſome Writers # 
tell us, the King endeavoured; or which is worſe, to be ſo abſolute, as to be abſolute - 
Tyrant, and to publiſh Laws in a foreign Language, that the 0 through igno- 
rance might the rather tranſgreſs, and thereby forfeit their Eſtates. This (if ) 
ſo far diftered from the nature of a Conqueror, as rather proveth that he was put t 
his ſhifts. Nevertheleſs, the thing taſted ſo much of Spleen; as it might oo ſion 
diſtruſt of other relations concerning this ſubject. For beſides that it is nonſenſe 
for a Conqueror to entitle himſelf by a cheat, where he hath an elder Title by Car- 
queſt; I ſhall in full anſwer to that calumny, inſert a paſſage of an Hiſtorian that 
was in the continual view of publick affairs in thoſe times, who ſpeaking of the Con- 
queror, ſaith, That he commended the . Laws to bis 2 in the ſame "gfe. 
| guage whzrein they were wont formerly to be written, left through ignorance the 
ſeople might raſhly offend. And another Author faith, That the King bad @ defire 
to learn the Engliſh Tongue, that he might the better know their Law,” and judge ar- 
_ cording thereto. It is probable, nevertheleſs, that the Laws were in the Norman M. Paris. 
Tongue; and it is bf cely 
alſo in the ſame Language; elſe muſt the Normuns be put to School to learn Eng- 
liſh, upon peril of loſs of their Eftates.. But that either the written Laws were 
wholly concluded in the Norman Tongue, or that the publick pleading of Cauſes by 
word of mouth in all Actions where the iſſue was left to the Country, were in any 
other Language than Exgliſb, no adviſed Reader will conceive; ſeeing it had been 
a madnels for an Engliſh Jury to paſs their Verdict in any caſe wherem it is likely | 
many of them underſtood ſcarce a ſyllable of the Nerman Language, much leis 
aught of the matter upon which their Verdict ſhould be grounded. Add here- 
unto, that it is not likely but the Conqueror inhibited the uſe of the Eg Lan- 
guage in all matters of publick Record, inafmuch as the Charters made by him to 
corporate Towns and Franchiſes, were ſometimes in the Saxon, more generally in 
the Latin, but ſeldom or never in the Norman Dialect; and that Pleadings and In- 
ditments were entered in like manner in the Latin Tongue, as formerly by an 
old cuſtom brought in by the Clergy was uſed: for the Clergy, who had gotten the 
Key of Knowledge and Law into their own cuſtody,” laid it up in that Language 
whereof the Commons had little knowledge, that they might thereby be enforced? 
to depend upon theſe men for Juſtice, as well as for Piety.” Fhe Normans there- 
fore either found it too hard to alter the former cuſtom in ſach caſes, or elſe 
thought it the wiſeſt way to chuſe the Latin as a third Language, indifferent as 
well to the Normans as Saxons, and beſt underſtood of any foreign Tongue beſides - 
and yet endeavoured to bring both Peoples into one Language, as they were intend. 
ed to be one People; and to prefs the uſe of the Norman Tongue in publick affairs, 
ſo far as might conſiſt with good Government and Juſtice, leaving time and occaſion 
to work the iſſue; which doubtlefs was much, and had been more, had the Nor 
nan Race continued in the Throne. But it falling out otherwiſe, the Eng? ble 
prevailed in the head, and their Language continued poſſeſſion, mixed only with _ © 
tome Norman words, as the people alſo were à mixed people: do as the Language 
Vas not changed, though it was altered. | 6: 65.20 ad” The 


Laſtly, 


eſs likely that the Pleadings, in rea! Actions eſpecially, were Gain 


ene 
Laftly, it is affirmed that the Ner mani did impoſe a new cuſtorn called C ter #, 
and it is thought by ſome to be a meer Vaſſalage, that every man af the noiſe of 
the Bell every night, muſt put out both Fire and Candle; and yet it is a matter of 
ſo ſmall concernment, that (being in its own nature convenient) Scotland receivet 
it without ſuch coertion ; and it can be reputed fot no other than a ſeaſonable ad. 
vice, which any Corporation in time of danger might order within their own 
a Precin&, without tranſgreſſing the Liberty of the Subjects. Of leſs conſequence 
| is that change, which is alledged was brought in by the Normans in the / ing of 
Deeds of conveyance, by ſetting a print upon Wax annexed to the Deed, whic 
formerly was wont to be by ſetting a print upon the blank at the end of the Deed ; 
and yet it is looked upon by ſome as a Trophy of Congueft or abſolute Government. 
Concerning which, I will not diſpute whether the Normans firſt brought in this 
courſe, but ſhall reſt in this, That the King being about to compleat the unity of 
the Laws in the ſuperſtructure as well as in the fundamentals, if herein and in ſome 
other particulars the Enzlifb ſubmitted to the Normans, they likewiſe ſtooped to 
the Engliſh Law in other things: and therefore ſuch Concurrences ought hot to 
be * unto a conquering power, but unto moderation amongſt a company of 
wile men. ; 
Thus having glanced at the changes of Pro „Laws, Tenures, Language, and 
ſome C ID we come to that Se hich is ole occaſion of all theſs ( Com- 
plaints; I mean, wnlawful Taxes, Aferreſtings, and other ſuch Oppreſſions upon 
the Eſtates of the People: concerning which I purpoſe not to contend : for much 
thereof is like to be true. The Norman Kings (eſpecially the two 1 
were under continual occaſion of Expence, many Wars, mo e Provocations, whic 
kept them ever in Action, and that wrought their ſpirits into an immoderate heat, 
little inferiour unto Rage; and ſo they might ſoon out- reach their bounds, and fit 
heavy on the People: and in ſuch occaſions no man eſcaped, Norman nor Engliſh, 
Clergy-man nor Lay-man ; nor did the Kings themſelves come off ſuch gainers, 
but that they might ſometimes put up their gettings into their own eyes, and ſee 
never a whit the worſe. And yet to do them right, they were not always of ſuch 
ſad influence, but had their /ucida intervalla ; eſpecially he that had the leaſt 
cauſe, I mean the Congueror, who certainly was a man of a ſerious regard; and 
did not only remit ſometimes his Rigour in exacting where he ought not, but allo 
forbear to require that which he had ſome colour to demand: For whereas the 
Dane-gelt was left unto him in the nature of an Annuity, he was contented to 
turn it into a ſum in groſs, and to demand it only Cum ab exteris gentibus bella vel | 
om bellorum inſurgebant; and it was then done conſultis magnatibus. Theſe 
ings thus conſidered, might have mollificd ſomewhat the Pens of angry Writers; | 
and where they fail, may be caution to readers to conſider occaſions and diſpoſitions 
of Princes; and ſo long as Laws hold in Title, to conſtrue: the irregularities of 
Princes to be but as ſteps out of the path to avoid a little dirt, that a man may get 
home the more cleanly ; and therefore rightly can derive no other Title of abſolute 
Bovereignty to their Succefiors, than to hold by infirmity. And thus the Govern- 
ment under the Normans, at the worſt, was but like that of Childhood, following 
ſudden and preſent deſires, not wiſe enough to plot for abſolute Monarchy, nor to 
keep off a Pol.ty, which ſtill rooted underneath ; though the fruit, while it was 
now green, was harſh and unpleaſant. | Ichall 
Ne-, Some hold this | u io 3 | 
TIRE «oy $A oy rhe to have been an Antient Saxon Cuſtom; but tis certain it was aboliſhed by H. J. 


Horgden, 


* 5 * by 
> of | 


= 


The Government of Steven, King of England. 
I ſhall. conclude this Norman Diſcourſe with this Advertiſement ; That not- 
withſtanding. the words  Congueror and Congueſt bave often fallen from my Pen, 
and hereafter may do the like; yet can I ſee no reaſon why divers ſucceeding Kings, 
coming to. the Crown by argument of the Sword, and not by right of Deſcent, 
may not deſerve the Laurel as well as the firſt Norman King ; only becauſe Fame 
hath fancied him that Title, under a kind of preſcription, I do the like, [as to 
his Denomination.] wh . | 


' "CHAP. Ln. £ 
Of the Government during the Reigns of Steven, Henry II. Riche 


ard I, and John, And fir of their Titles to the Crown, "and 
 Diſpoſutions in Government, at | 
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Have cut out this Portion of One Hundred twenty and five years PN 
che Reigns of theſe Kings) apart from their Succeſſors, in regard of their Ti- 
tles; all of them being under one general Climate, and breathing one air of Eſec- 
tion and Coma between them and the People. Now was the Iſſue male of the 
Stock of Normandy quite waſted : I mean in relation to ſucceſſion by inheritance : 
for although it was the lot of Henry the. firſt to have many Children, yet it was 
not his happineſs to have many Lineal, nor to hold what he had; nor of them alt 
was there left above one that might pretend to the Crown, and it a Daughter, 
who was the great Grandmother. to all the ſucceeding Kings till this day. Only 


King Steven, like an unruly Ghoſt, coming in upon the Stage, troubled the Play vr 


during his time. This Daughter of Henry the firſt was married to the Emperor 


the fourth ; and ſurviving him, was in her Father's life-time acknowledged to 


be his Heir, the Sca baving formerly ſwallowed up the remainder of his hope: Unto- 
her the Lords ſware Fealty, as to the next Succeſſor in the Throne after the deceaſe of 
her Father; being led thereto by the inſtigation of her Father, whoſe Conſcience 
told him, that the title to the Crown by inheritance was weakned by his own pre- 
cedent, himſelf coming to the ſame by Election of the People, contrary to the 
title of his Brother Robert. Nevertheleſs, this was not the firſt time that the Eng- 


liſb Crown refuſed. to be worn by practice; for Henry the firſt being dead, Steven 


the younger Son to a younger Siſter of Henry the firſt, put up head ; who being of 
the Royal Stem, a Man, and a brave Soldier, by the ancient courſe of the Saxons, 
had title enough to be thought upon in a doubtful Succeſſion, Beſides, he was a 
rich man, and had enough to raiſe up his thoughts to high undertakings ; had a 
Brother a Biſhop and Legate to the Pope here in England, one who was of a high 
Spirit, and vaſt power; advantages enough to have quickned a much duller fpirit 
than his was, who was a Son of a Daughter to Villiam the Conqueror. And to 
make him yet more bold, he had the upper ground of the Heir, who was a wo- 
man, diſadvantaged by a. whiſpering of wilfulneſs and cuſtomary Government like 
an Empreſs: which was too high a fail for an Engliſh bottom, wherein fo preci- 
ous a Treaſure as the Subjects Liberties was to be ſhipped. Thus provided, Steven 


Repped up to the 7 
entered, and made up t 


Throne, and with proteſtations of good Government, 


match both for Crown and Scepter, the People waving. 
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* | The Gevernment of Hen, II. King'of England. | 
4heTitlebothof Empreſs and Heir. The pretenſions of the E. of Bloys, elder Brother 


to Steven, gave way to the common Law and Liberties of the Subject, to faſten, root, 
and gather ſtrength, af er the violence of the Nerman blaſts was out of breath; 


thus making way over Hedge and Ditch of all Oaths, till the King was quietly' | 


ſettled in the Throne. 


Quietly, faid 1? that 1 muſt retract; for he never had quiet during his life, 
though generally he was viQtorious, and.did as much as a King could do, that had 
the paſſions of a man and Soldier, to give the Subjects content. The true cauſc 
whereof, was an errour in the tying of the Knot, wherein he neither became theirs, 


nor they his: for the Fealty that was ſworn to him, was but conditional, and 


eouſque; and yet the King's promiſes were abſolute, and better obſerved than the 
| Reople's were, poſſibly becauſe his Engagements were more, For beſides his Pro- 
teſtations, the King pledged his Brother the Legate to the people, and mortgaged 
himſelf to his Brother; and to boot, gave both to the C and Barons liberty 
to build and hold Caſtles for their private ſecurity iſſue whereof may remind, 
that too much counter. ſecurity from the King to tit Peg, is like ſo many Cove- 
nants in Marriage, that make room for jealouſy, and axe Kip ſeeds of an unquiet 
life, And thus it befel this King's Reign. His fiffftroubles are brought in by 

Hiſtorians, as if they dropped from Heaven, yet probably came immediately from 

without, viz. from beyond Sea, where the Empreſs was: for as the King's En- 
gagements were in their firſt heat on the one ſide, ſo was alſo the Empreſs's Choler 
on the other fide; and therefore might make the firſt aſſault. And the King's 
firſt ſucceſs therein falling out profperouſly for him, gave him a conceit that he was 
ſtrong enough to encounter his own Covenant, although in truth he invaded but 
the ſkirts thereof ; I mean, that collateral ſecurity of Caſtles : for by experience 
he now ſeels that they are blocks in his way, he malt therefore have them into his 


own power, Hut the Clergy (Cloth to forgo their pawn till they had their full Bar- 


gain ; for now they were working hard for-inveſtitures of the Mitred Clergy undec 
the patronage of a Legate that had the King in bonds) acted their parts ſo well, 
as they engaged the Nobility for their liberty of Caſtles; in which Atchievement 
the King was taken priſoner. The Empreſs betakes herſelf to the Clergy,” and by 
the Legate's means, procures a kind of Election to be Queen: But ſhe fick of the 
Woman's humour, and thinking too much of the Empreſs, and too little of the 
Nueen, and forgetting that the Enghfb Crown would not fit an Empreſs, unleſs ſhe 
could fit her head firſt to jt, choaked her own Title by Prerogative, and ſo let the 
Crown flip through her own hands; which fell upon the head of Steven again, 
who maintained it by his Sword, after by Compoſition, and then died a King. 


And thus like a Vapour mounted up by the Clergy, toſſed by tempeſts for a time, 


and at length falling, he gave way to the Crown to have its free courſe to the En- 
freſs's Son by Geoffery Plantagenet, f A . Ha 

This was Henry the ſecond, the moſt accompliſhed ſor Wiſdom, Courage, and 
Power of all his Predeceſſors; and one that wanted nothing but Purpoſe to have un- 
done what the foreign Princes had done, in the ſettling of the Liberties of the Peo- 
ple: for the Subjects were tired wich the unquiet former times, and the Clergy in 
giſtraction through the Schiſm in the Popedoth between Victor the fourth, and 
the third; and very unfitting all were to diſpute the point of Preroga- 
tire with fo mighty a Prince, And it wes the Wiſdom of God to order his affai 
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u Gen N Rich f. King of \Eaglatid. 
o, 28 chat he was not very fit to diſpute with the people in that caſe d for hie 
Title to the Crown wis not very excellent, being neither Heir to the laſt King · that 
reigned, nor to the laſt of that Title, I mean to Hey the firſt; but Son only to 
the Empreſs, who was no alive, and by deſcent was to be before all o- 
ther. His Title therefore is clearly by 7 and, made between the. 
Lords, King Steven, and himſelf ; all being then ready to try the right by the 
Sword, to that, to which none of them had: any right at all at that time, but by 
the favour” of the —— Nor did the King ever after diſpute the ſtrength of his 
Title, although before he died, his Mother's death conveyed over to him what right 
of deſcent ſoever was conſiſtent with the Law of the Crown ; nor did Occaſion fa- 
vour him thereto; for as it is never ſeen that any man is honoured by God with many 


— without proportionable employment for the ſame, ſo it befell with this 
* | 


King: greut Territories in ume brought jealouſy in the tear; and thence 
rife and — with France, * 
ton againſt his own people; And 
at home to the chief of hi@Prerogarive; to become ſomewhat popular, and yet to 
loſe nothing of à King thereby. His way was to krep the Church- men down, that 
had durin eee more obſtinate againſt the King, 
or inſolent over the people, is hard to judge; and in this he had the people to 
friend, and might have prevailed much more than he did, but that the people 
feared the threats of Nome more than he; and he (if not guilty of Beclet s death) 
more the conceit of Fame than there was cauſe. Theſe concurring with unnatural. 
troubles from moſt unthankful Sons, made that ſpirit of his to fail, that formerly 
knew no peer; as it is often ſeen that the moſt generous ſpirits are ſooner quelled 
with ſhame and grief, than with fear of any danger whatſoever, Towards his 
Lay- Subjects he was” more regardant - for the ſettling of Laws, and executing of 
Juſtice; ſo as ſome have thought him the firſt ſource of our Enghſb Laws; others 
more truly, the firſt Merænas fince the , that brought on the ſpring- time of 
2 ſettled Common: wealth; ard therefore left this fair teſtimony, by his putting 
forth that Primroſe of 
know, that theneeforth 


to turn his thoughts from waxing wan- 


England would no more veil itſelf in an unknown Law, 


but explain itſelf ' unto the World to be a regular Government. Such was the | 


King's Idea; yet was he touched with ſo much of the common infirmity of Kings, 
as ſhewed him to be a man; eſpecially in his old age, being loaden with Military, 
Affairs, Whetein he had been long exerciſed, he had contracted ſome ſhifting. 
courſes of à Soldier, in gathering Money and Soldiers ſomewhat out of the road- 


way of an Engliſß Ning; and led an ill example to future Ages: nor had he other 
ſalve for this wound, but that it was for the honour of Chri/tzan Faith, and for 8 


ſake of "Jeruſalem. ( 
Next comes in Richard the firſt, 


rage; yet was his behaviour to his Father ſuch, that his meritorious Holy War could Firf. 


never wipe it out of the Calendar of ſtory; His entrance was upon an Electian 

made in his Father's life-time, and the fame confirmed” by receiving of Homage 

from the Peers. The fad troubles that this  Ele&#ion amongſt other things. oc- 

calioned to his Father in his old age, ſhew plainly that Richard truſted not to they, paris. 

Title of Inheritance 3 nor the French King (that took his part) unto the EANgvjLl,t 
Crown, but all muſt be done in the Life of the 

P 7 


cuſtom, for the poſſeſſion of the 


* 
* 


his wiſdom taught him to prefer peace 


Engliſh Laus, under the name of Glanuil; letting all men 


Henry the eon Son both in birth and cou- . 5 


Father; 


10f6 


W. Govtenomiih of Ichm King: ef England. 


Father; that muſt r whte, die Retie Þ dank 
And thus is he entered upon the Throne, wag ye” — 2 — to his or 
ther, yea rather as Survivor, ln te, Nd 
veyed to him by che means. of his ather in his life-time, yh fare en bis 
will, if Writers true. As his entrance was, it promiſed —— — 
than Followed ; though is was for — Womb, as him- 
ſelf did ſubſiſt in another Worid ; yet by 4 ſecret providence. he. was given over to 
the election of ill 42 he was not well beloved, wever dear 
he was to this Nation. — — Government was ſpent in a calm with 
e. Commons, ad ul Nao Nations that were not Inſidels, upon conſcience 
s that he not to be troubled; — —— ſo, bravely, 
in the War. above all, he was. the Clergy's darling, not only for his 
adventure in the H. but now much more in His return by his impriſonment 
in vo and therefore 1 they ſtuck cloſe · ta him in bis abſence, not only in main- 
— — (whereto ſome made claim, and his own. Bro- 
ther John did j gn eng which. 
they effected, to the envy of the French, —————5— 2 
in England. —— —  — g his Brother's deſigne 
by his. very view; then returns his pn ages Says Þ-ol tg er 
of a reſtleſs life: and as his entry upon the Throne was. unnatural (for he made 
his way upon his Father's Herſe) ſo was his n, full of troubles, and bis end 
not unlike ; for it was violent, and by the hand- nne 


Kis reign, re: "4 n * 


Vert comes in to act his part uber bart, hand over 
bead; whether called 7 Succeſſion by inheritance, 
or ſuch as thought it not-convenient nor ſaſe in a ſtirring {aſs Haney 
be their King ; or laſtly, led by an intereſt that Joby the youngeſt Son 2 
heros not met woful cxpericnce obtained among the Lords, or ſore 1 
z it is clear, they croſſed — — inheritance, waved Arthur's Title, 
n n to ſucceed, being 
e and they choſe 6 rap peek War, trained up in the Govern- 
ment of Jreland, which made way for his active ſpirit 3 and well ſeen. in the Go- 
wernment of Englond, which — have made him wiſe ; and under theſe con- 
<ceits they were willing to in Frland, his treachery. againſt his 
Lord and King in his head; and in concluſion ac- 
te] the Tragedy 
che Bramble trodden down. 
The temper of his Government ſheweth, that though the King muſt be 
thought ſober, yet the man was mad, for he hawked at all manner of game, 
France, Scotland, England, Laity , Clergy, ſpared not the Pope himſelf, ſcorned 
to ſtoop to occafion:; all which bee did by the Rirength, of the name of a King: till 
At length, being well cuft and plumed, he was fain invoke ee un- 
der the Grand Charter, his Crown to the Pope's foot, and inſtead of a King, 
became litile better than a · chief Lord in Eng Thus although Richard the 
Firſt forgot this man's diſloyalty, 2 — God remembred it; for the King having 
re Ne the 


his 
England, ſet the Crown upon 
of Abimelech in Engliſh, wherein - ihe Cedar was rooted vp. and 


| g 
* | 


— fe; lbs, Ber of England. _ 
French th. fet his curſe on work; was by is hidden providence conquered in the mid - Ss, 
deſt of u Royal: Army, without view of Enemy, or other w than a meer 
noiſe; his Novility (eicher ſuſpecting all would be gone to , or ex 
that the King would not deny them their own, ſeeing 
away that which was not his) demand that thr be con- 
e de. ba vn loth to be mated by his Nobles, 3 
arms — with the Pope's curſe, and che Lords themſelves with 
power: chus the Tables are turned, and the French playing an after- 
— —————— thn Gioia: of after they he he h of a 
Fartike King, diſcovered their deſign before it was ripe : and in the concluſion 
were beaten out of the Kin 2 — 


— and _— 
courſe to repent dang dave 
chief 1 in wes Lr — no 2 
no long, y reaſon ofthe Sers berween the and the La 
coming nigh unto the puſh of pike, and the King ready for the ſpoil of 
Barons and Clergy faddenly- cloſe their files, like ir 

each other, till the King wearied with ſucceſsleſs labour, was glad to give and take 
breath, confirmed the Liberties of the e by his Charter, which is now called M. Paris. 
the Magna Charta, for ſubſtance, and gave ſuch collateral for perſorm- 
ance on his part, as did let the World know the thing was as juſt, as himſelf had 

been unjuſt. - The worſt-point in the caſe was, that the people got their own by 

a kind of re-difſei/in; a deſperate ternedy for a deſperate condition, wherein the 
Commonwealth then lay between life and death, upon the rack of the will of a 
King, n bis own appetite and was in the 
i g 


he had been *Þ pro 


King allowed or difallowed ; * it was his 
trary to his preſent ſenſe, and made it his 
but deſire ; wherein he ume 
- which 
; the 


CHAP. LVIII. 


0 h be N England re le Chin, and de. 
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5 "Nder the Title of che Nah of Rad 14a china} all ſuch as 
are of the greateſt eminency for birth, or wiſdom and learning, and ad- 
vancement into place of Government and Honour. Theſe were in the Saxons times 
the flower of the people, flouriſhing only from the honour that aſcended — 
beneath; their deportment then was full of chear and ſafety to the people: after 
that Royalty ſprung up, the influence thereof upon them ed ſuch a reciprocal 
intereſt back again, as made them leſs regardful of their own-root; whereas we 
ice the more mature flowers are the more propenſe to turn head and look downs 
ward to their own. original. This diſtemper was yet much worſe in 
of the Normans, wholc Nobility, beſides their Titles of honour in 
try, obtained by cuſtom ſuch command and power —__ the meaner n being 

r (when the Wars hl 
U 3 + breath 


"vlen of England; or a Biſhop 
— ge Aura 


6 


1 Nute of i Wibilicy of Bugland. 
breathed out their laſt) neither of them could forget, or were very careful tolay aide. 
This was obſerved by Kings, an advania of Monarch 


eſpied to climb to the top 
by the help of theſe great men, whom if they could make their own, all wou 
be theirs ; und thereiũ they had prevailed much more than they did, if they had 
been wiſe enough to have maintained them in unity; but in that failing, the Kings 
were neceſſitated to take parties, and ſerve the Nobility to ſave the main: and thus 
continued they a conſiderable party in the Government of this Kingdom from the 
Norman, for the ſpace of two hundred years well ⸗nigh, to the prejudice: both of 
the of the Prerogative of Kings, and Liberties of the Commons; and bo- 
-nefit of none but the Lords, who in thoſe unquiet times were the chief Command- 
ers in the field. This errour of the Kings was ſoon eſpied, but could not be a- 
"voided ; it is natural to man to be proud, and to fuch to fall into contention; a- 
nother courſe therefore is taken, vis. to raiſe up ſome ſo nigh as may over-top all, 
and keep them under: nor is it altogether without reaſon, for Kings are no ubiqui- 
taries, and ſome muſt bear their power where they cannot be perſonally preſent; 
yet it is dangerous to beſtow too much upon one man, for there is no man fitting 
to be a King, but himfelf that is a King; and where Kings are immoderate in 
beſtowing power, it many times works much woe to the le, and not 
ſeldom ſorrow to the Kings themſelves. The place of the- Chief Fuftice was in 
Thew but one Office, yet in theſe times was in nature of the King's Lieutenant- 
| throughout the Ringdom. A power and work too great for any one man 
in the world, that can make no Deputies to manage it; and yet in thoſe times you 
ſhall meet with one man made up of an Arch-biſhop, a Legat, and Chief Juſtice 
, a Lord Chancellor, a Legat, and Chief Juſtice of England: 
kind of Government maſt that needs be, wherein the Servant's Throne 
is above his Maſter's, and a Subject ſhall have a plenitudinary. power beyond that 
which his Lord and King had, or, as the times then were, was capable of. By theſe 
and ſuch like pluralities, the t men of England kept the Commons below, and 
themſelves above; and y rendered the temper of the Government of 
this Kingdom more Ariſtecratical than in after-agess And if their perſonal 
authority was of ſuch value, how much rather in their joint aſſembly or court of 
Council ! concerning which. I muſt agree, that as in their original in Germany, they 
did conſult and determine of the meaner matters, that is to ſay, of matters con- 
cerning Property; and therefore were in their moſt ordinary work Meetings of 
Judges, or Courts of Judicature, and alſo matters of defenſive War, becauſe them- 
ſelves were the Commanders: and laſtly, in matters of ſudden concernment to the 
State, not only to ſerve as eyes to foteſee, but to provide alſo if they can, or other- 
wiſe to call in the aid of the people's. advice; fo alſo they continued *this courſe, 
and. it may be now and then (as all Councils have done) ſtramed their endeavours 
beyond their reach, eſpecially fince the Normans entrance: and therefore I ſhall not 
deny but that they alone with the King, and without the Commons, have made 
many Laws and conſtitutions, ſome of which now are called Starures, (although 
many of them in truth are no other than Rules for Judicature, which ordinary 
Courts may frame; or Judgments-in particular caſes, ſuch as are the Conſtitutions 
at Clarendon. in Henry the Second's time) and many other Laws which are reported 
do be made between the King and his Lords. Nor can 1 look upon ſuch Laws 
<otherwiſc, than as upon_Jullgmeinits in Courts of "Juſtice in new points of — 
| fs aroverſ 


From the Normans. time. Ar _— 
troverly, grounded upon ancient grounds, which properly are not new Laws, rt 
the — Rule applied to new particulars: So, bring ſo publiſhed to the FI 
World, may bear the name of Laws, Ordinances, Conflirmtions, « or Judgments ; 
the word Statute: being of latter Times taken up, and uſed in a more reſtriftiy 
ſenſe: of which, more: in their due place. 1 that this Court was a ſettl 
Court of :Judicature, and ſo uſed, ma — in that Fines were levied therein, 
and Writs of Right determined: — the great Caſe between the two Kings . 
Naar and Caſtile, referred to . . of Henry the ſecond, and tried in Ibid. 
this Court, it is ſaid, that the Tryal was by Plea, and if need were, by Battle. 

The Judges in this Court were the Baronage of England; for the entry of Judg- 

ment in that great Caſe, is thus: Comites & Barone: Regalis Curie Anglia caue- 

.runt, &c. „80 as though doubtleſs many were abſent, ſome being enemies, others 
diſcontented, others upon other occaſions.; yet all might claim their Votes as Ba- 

-rons. The Preſident over all the reſt was the Chief Juſtice, or if the King 

were preſent, then himſelf; and by him was the Sentence or Judgment declared, 
according to the entry in that Caſe aforeſaid, Habito Concilio cum Epiſcupis, Comiti- 

.bus & Baronibus adjudicavimus, Sc. The honour of this Court was great, ſo 
long as the Lords had liberty or care to attend thereon : but when Kings began 
to Exh private "intereſts, they would have theſe to be more private Councils 
which weakned the eſteem of the Concluſions that there paſſed, and reduced the 
honour thereof ſcarce to the degree, of a Conventicle. And by this means the ne- 
ceſſity of calling together the whole Body Repreſentative, was made more fre- 
quent, the power of the Nobility of England decayed, and this ® Court forfeited» gee ch. . 
all its Juridical power to the 5 Courts at Weſtminſter, viz. the King's- Bench, ron Gilte-t's 
Common -Pleas. and Exchequer ; ſaving ſtill the ſupreme Judicature unto Js grand n 
Convention of Eſtates in Parliament, where all the. Lords had liberty of — 
and free voting without impeachment. . 


HAP. IIX. 
UT the at 1 * Clergy, and their power in this Kingdom from the 


Normans time. 


TF "OY Prerogative ative f King prevailed not to its utmoſt pitch during the Nor- 
1 an time, it did much leſs: in theſe times ſucceeding, wherein the Clergy 
took up the Bucklers, and beat both King and Commons to a Retreat; themſelves 
1 — Interim remaining ſole Triumphers in the Field. In their firſt Adventure 
|; A , no man appearing to oppoſe: Steven then was King by 
then cave, and their Bond- ſervant; they might have any thing, ſobeit they 
would ſuffer him to enjoy his Crown. His brother-the Biſhop was the Pope's 
lervant, the Church-men's patren, and the King's ſurety; in whom the Clergy's 
tavour to the King, and his behaviour toward them and all Men, concen- 
tered. Beſides all this, the King was but ſo upon · condition 3 and there being 
no better Title than EleRion, Conſcience in thoſe times was well enough ſatis fie 
in the breach of Covenant on their part, when on the King's part it was firſt bro- 

ken. All this the King ſaw full well z and therefore hat can he. dony to ſuch Bene- 

e Vacancies of Churches r and his right fine 


View of the - 


M. Paris, 
Aa. 1155. 


| of the Miitred Clergy he diſpenſed t ſo as he 


the people, it is enoug 


His Own Subj 
BM rTecov 


TDi of the "Clergy \. 
d the-way 
an utter dereliction of that Privilege. He ſees his 
the Crown of Eng ee the 
unto the Court of Rome, and he ſays nothing ; e is contented 
the Crown, and (with Sam) if he be but honoured above or 
h : But the „ like the $arren 
z and too late 
of the E 


with the 
> all 


enough. The King hath allowed chem 
of being Defences againſt the Imperial power | 
Bal apainft the lawful of a King: he had therefore endeavoured to 
get them down, and gotten of them into his power. The King himſelf is 
now furnmoned to anſwer this before a Legatine Council, wherein his Brother is 
Prefident : That was a bold adventure in them; but it was extreme raſhneſe in him 
to appear and plead the Cauſe of the Crown of England before a Conventicle of 
os. And thas to fecure Rome of Supremacy in Appeals, he ſuffers 
' againſt his own perſon in a Court of Record; and fo loſes him- 
ſelf, to fave the Crown. Thus are Synods mounted upon Eagles wings; they 
Have the King under them, they will next have n 1 — while 
Steven is taken priſoner : The Empreſs perceiving the power Clergy, betakes 
her caſe to 1 — in Synod ; they now proud of the occaſion (and 
conceiting that both Law and were now under their decree) publiſh, That 
the Election of the King belongeth unto them; and by — is e- 
lected Queen in open Synod, Steven's Brother leading the Game: and had ſhe 
been as willing to have admitted of the Laws as Steven was, ſhe had ſo con- 
tinued, and had left a ſtrange Precedent in the Engifo Government for Poſterity. 
But the Citizens of London, who had made the way to the Throne for Steven, 
reduc'd the Synod to ſober conſideration, and helped the King's return unto his 
Throne again; wherein he continued a friend to the Clergy during the reſt of his 
Henry the ſecond ſucceeded him : as brave a man as he, but beyond him in 
Title and Power; and one that came to the Crown without . pre-engagement by 
Promiſe or Covenant, ſaving that which was proper for a King. A man he was 
that knew full well the Intereſts in the Government, the growing power of the 
Clergy, and the advantages loſt from the Crown by his Predeceffor : And to regain 
theſe, he ſmooths his way towards theſe braving men, ſpeaks fair, proffers fair; he 
would act to increaſe the bounds of the Church: He would have the Pope's leave 
to do him a kindneſs ; and ſobeit he might gain an Intereſt in Treland,/be would 
take it from the Pope, who as Heir of Jeſus Chriſt, to have the Iſlands 
and utmoſt parts of the for his Poſſeſſion; and as if he meaned to be as 
good to the Church as Steven was, and much better, he deſires the Pope's kind- 
neſs for the confirmation of the Liberties-and Cuſtoms of his Crown and Kingdom; 
and no ſooner defired than obtained. This was a ſecond Example of a King of 
England, but the firſt of an Eng/;ſb King, that ſought to Rome for Right in the 
Crown ; and thereby taught-the Pope to demand it as a privilege: belonging to the 
Triple- Crown. Nor was the ſecond leſs benign to the Church- men, till 
he found by his dear-bought experience that he had: nouriſhed 22 
would have ſupprefied them, bat was rather ſuppreſſed himſelf ; as in that ſha 
full ſucceſs ol the death of Becbet may appear, wherein he yielded the day 


- 


up to 


an, _ & A. eee 


from hs menen. . . 
the Oeray, who! formerly ſvorned to ſtoop —＋ F Potentate on Earth, 
hk State of Kings is to be pitied, nfs why maintain a politick affection above, 
and ſometimes a Nature itſelf, if they will loops 2 note of 9 9 
their Undertakings, and of a feeble ſpirit in their Sufferings: For-the N _—_ 1 
ing made Becket Chancellor of England, add then Archbiſhop of * be ists. 
came ſo great, that his Feathers bruſhed againſt the King's Crown; who begins 
to rouſe up himſelf to maintain his Honour and Prerogative Royal. The 
ſide 5 4 Becket : the King intending the Perſon, and not the Calling, ſingles 
out the Archbifhop, and hunts him to ſoil at Ryme ; yet before he went, 'the King 
puts the points of his Quarrel in Writing, and made both Archbiſhop and 
fign them as the Rights of his Crown, and as the Avite: But Becket 
repenting, went to Rome, and obtained the ack pardon and blefling, the reſt 
af the Biſhops yielding the Cauſe. Feat 
The particalers in de debate were ſet down in the nature of Laws or Conſtitutions, 7 
commonly called the Conſtitutions at Clarindm; which ſhew the prevailing hu» - 


mour that then over-ſpread the body of the * thoſe _— and therefore 
1 ſhall ſutn them up as follows. 'T 


| Rights. of Advowfors ſhall * A the „ King's Bae” a 


This had been quarrelled from the firſt Normans time, but could never be re- 
had them, 


cored by the Clergy. Before the Normans time, the 4 
and there they were determined before the Biſhop and Sheriff; but the Eccleſiaſti- 
cal Cauſes being reduced to Eccleſiaſtical Courts, and the Sheriff and the Laity ſe- 
queſtered from intermeddling, the Normans, according to the cuſtom in their own 
Country, reduced alſo the tryal of rights of advowſons unto the Supreme Courts: 
partly becauſe the King's Title was much concerned therein, and the Normat 


Lords no leſs; but principally in regard that Rights are the conſideration af 
hich ax re the moſt learned in the Los * * * 


Riphts of  Ththes of a Lay-fee, or where the Tenure * in queſtion, 
belong to the. King's Cours. 


Has of Debts by troth-pligbt, belong to the King's Court. A 


Theſe were Saxon Laws, and do intimate, that it was the endeavour of the Cler- 
2 the ſole izance.of Tythes, becauſe they were originally their dues; 
and gbr, becauſe-that Oetz dend ts relate much a 


Debts by 
Whereof they held themſelves the only profeſſors. 


The King's Juflice ſhall reform Errors of A* Ec 2 n 
and Crimes of Ecclefraftical Perſons, | . 3 
| Appeals ſball be from Archdeacons Courts to the Bijbops Carus, : 
and thence to the Archbiſhops Courts, and thence 40 the King 5 * 


and there the Sentence co be final. 


No man that ever was with Antiquity, -_ queſticarthanheſe wwe 
received Laws i in the ;Saxens time; nor did the Clergy ever. quarrel them, till Cee = 


2 


the Normans taught them by r to Nome, to erpeck more from Kings © 


S | than 


— State of 1 8 
than for the pre Cap. 4 172 But King Steven, 
that was indebted to the Clergy for his Crown, and could not otherwiſe con- 
tent them, parted with this Jewel of Supreme power m cauſes Eccleſiaſtical to 
the Roman -cognizance, as hath been already noted; but Henry the ſecond; would 
have none of this Cheat at ſoeaſy a, ra'c. This ſtruck ſo ſmart a blow, as though 
the Popedom had but newly recovered out of à paralytick Schiſm, Nr ecing it 
{© mainly concerned the maintenance of the Triple-Crown) Alexa? e Pope 
having lately been blooded againſt a brave Emperor, made the leſs Aifficult lo 
Nickle with a valiant King; who in concluſion was fain to yield up the Bucklers, 

. and let the Pope hold what he had gotten, notwithſtanding againſt this La 
Conftit. at. and all former Law and Cuſtom. And thus the Pope's Supremacy in Spiritual 
c. Cauſes, is ſecured both by a Recovery, and a, Judgment by confeſſion, thereupon. 


The King ſhall have vacancies of Churches, and | power to elect 
by his ſecret Council: The Party elected f do . ſalvo Ordine, 


and then ſball be conſecrated. 


Fhis certainly was none of the beſt, ver it was a das not ide ited 
reaſon, although aot ſuitable. to the opinion, of many ; yet we meet two alterations 
of the ancient cuſtom. Firſt, that the election ſhall be by the King and ferret Coun- 

cil; whereas formerly the election of Biſhops and Archbiſhops was of ſuch pub- 

Vide ante. lick concernment, as the Parliament took cognizance thereof; and (that which 
was worſe) a Council was hereby allow d, called a ſecret Council,, which in effect 


is a Council to ſerve the King's 1 aims; and unto this Council, power given 
in the ordering of the publick affairs, without advice of the publick Council of 


Lords, which was the only Council of State in former times. And thus the pub- 


lick affairs are made to correſpond with the King's private intereſt, which hath 
been the cauſe of much irregularity in the Government of this Iftand ever ſince. 
The ſecond alteration reſteth in the ſalvo, which is a clauſe never formerly allowed, 
| unleſs by practice in Steven's time, whenas there was little regard of the one or 
the other: Nor doth it concpr with the file of ſtory, that it Could be inſerted 
wi.hin theſe Conſtitutions, ſeeing that Writers agree it was the chief .cauſe of 
quarrel between him and Becket, who. refuſed ſubmiſſion without the clauſe, and 
at which the King ſtuck with the Archbiſhop for the ſpace of ſeven years, which 
was fix years after the Conſtitutions were conſented unto, 'and concluded. upon. 


No Clerg yman or other may depart the Realm, without the King' s Licence. 


It is a Law of Nations, and muſt be agreed on all hands, that no reaſon of 
State can allow diſpenſations therein, eſpecially in a doubtful Government, where 
the ſupremacy is in diſpute : and this the wilful Archbiſhop never queſtioned, till 
he queſtioned all Authority, but in order to his own; for but the year before, when 
, he went to Turonn to the general Council upon ſummons, he firſt obtained Licence 


” from the King before he went. 


4 Mo Sentence of Excommunication or Interdiftion to " apinf 5 

Hing Tenant or any Miniſter of State, without Licence firſt. had 
7 the e King, or his Chief Nate in the King's abſence. 

- Sill 


een the Normans time. | 
. no Excommunication x 


1 11 
without Warrant of Law. made Cent t. 4 
x of the Lajey apa Clergy 3 but the 

ergy having got the upper hand in 


22 tbe Opp 
by the joint aſſemb 


ons, and 12 61 
Canons, an and fo the Laity are ex to the vol 


only as well the as until. times, Kings have ſaved their own aſſociates 


from that ſudden blow, and upon reaſon of religious obſervance, * * 
thauld converſe * ee perſons ere PR be aware. 18 * 


The Los are not to be proceeded. a naked in \ Ecclefpaſtical 7 9 
zur upon proof by Witne 20 in cho Srejemcy of the Biſhop : and where 
no Witneſſes are, the 8 dd matter LE dos of 
ſence. of the Biſbip. 


A negative Law, that implietk another wg = MM upon light Fame or 
Suſpicion ex although the Oath at that time was not born into the World, 
and that all this was con to the li of the Su and Law of the Land; 
And it intimates a ground of prohibition in all ſuch upon the Common Law 
which alſo was the ancient courſe i in the Saxons times, as bath you formerly noted. 


Excommilllicated perſans Hall be compelled pelled only to 5 le Ave "IE 
not Oath, or Bail t0 Stand to the JR of x o give Le, * "el 


Upon che taking and impriſoning of the party excommuicats. the courſe incicntly Coun. at 
was, it ſeemeth, to give pledge to ſtand to order. Of this the Biſhops were weary cid 
ſoon, as It ſcemeth ; and therefore waved it, and betook themſelves to other i in- 
ventions of their own, ui. to bind them by Oath or Bail; both which were con- 

trary to Law: for no Oath was to be admi but by Law of the Kingdom; nor 
did it belong to the Eccleſiaſtical. Laws to order Oaths or Bail; and therefore this 2h 
Law became a ground of prohibition in ſuch cafes, and of * * wang 1 Þ 
admittenda. - 


| Perſons cited, and making default, may be interdifted, and Phe. n. 
King's Officer ſhall compel bim to obey. 

If the King's Officer. make default, be ſhall be amerced, Fry then 
the party interdicted may be excommunicated. R 


2 


So as the Proceſs in the Spiritual Courts was to be itt . wav, 
Nor did it lie in the power of ſuch Courts to order their own way, or ſcatter the 
cenſure-of Excommunication according to their own liking. This, together with 
all thoſe that forego, the Archbiſhop upon his ntance abſolutely withſtood, 

although he had twice conſented, and once ſubſcribed to them, OY alſo receivedConti: at 
ſame kind of allowance thereof even from Reme itſelf. Fils vn, 


© Clergymen holding per Baroni lam, ſhall do ſuch ſervices ai as a 3 12. 

N belong, and ball aſſiſt in the King's vet, 4 jedgement ＋ a 

Life or Member. | 8 1 
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gained ® to be friends, for the loſs of ſo great a. ſtickler in the-Church-affairs as 


ö Fran f the U © _ 
To things are hereby manifeſt. 'Firſt, that notwithſtanding the Conguerer's 
Law formerly mentioned, Biſhops ſtill ſate as Judges in the King's Courts, as they 
had done in the Savon times; but it was upon cauſes that merely concerned the 
Laity ; ſo as the Law of the Con extended only to ſeparate the Zarty out of 
the Juri, Courts, and not the Clergy out of the Courts. Secondly, that the 
Clergy, eſpecially thoſe of the greater fort, CE their ſervices due by Tenure, 
as if they intended neither Lord nor King, but the Pope only. Doubtleſs the uſe 
of Tenures in thoſe times was of infinite conſequence to the peace of the King- 
dom, and government of theſe Kings; whenas by theſe principally, not only all 
degrees were united and made dependant from the Lord paramount to the Tenant 


fparavalt, but eſpecially the Clergy with the Laity upon the Crown; without which, 


a ſtrange metamorphofis in Government muſt needs have enſued, beyond the ſha 
of any reaſonable conceit, the one half almoſt of the people in Eng 
lutely put under the Dominion of a foreign power. 


bd — 


ſhall not Protect forfeited Gods, nor Clerks convitted or 


- 


Sanctuary 
confeſſed. 


This was Law; but violence did both now and afterwards much obliterate it. 
Churches holden of the King ſhall not be aliened without Licence. 


It was an ancient Law of the Saxons, that no Tenements holden by ſervice could 
be aliened without Licence or conſent of the Lord, becauſe of the Allegiance be- 
tween Lord and Tenant. Now there was no queſtion but that Churches might lie 
in Tenure as well as other Tenements ; but the ſtrife was by the Churchmen, to 
hold their Tenements free from all humane ſervice ; which the King withſtood. 


Sons of the Laity ſball nat be admitted into a M. onaſtery without the 
Lord's conſent. | 


Upon the ſame ground with the former: for the Lord had not only right in his 
Tenant, which could not be aliened without his conſent, but alſo a right in his 
Tenant's Children, in regard they in time might by deſcent become his Tenants, 
and fo lie under the fame ground of Law: For although this be no alienation by 
legal purchaſe, yet it is in nature of the fame relation; for he that is in a Monaſtery 
is dead to all worldly affairs. | | 
Theſe then are the rights that the King claimed, and the Clergy diſclaimed at 
the firſt; although upon more ſober conſideration they generally conſented unto the 
five laſt: But their Captain-Archbiſhop Becket withſtood the reſt, which coſt him 
his life4n the concluſion ; with this honourable teftimony, that his death, Sampſon- 
like, SHected more than his life: For the main thing of all the reſt the Pope 


Becket was. | 


* Here ſeems av Omi nn in u Fe Fditions, which I conceive {foul be thus ſupplied, (i. e. the Facancits of 


Banefices, while the King wes forud 1s inir tat the Pac). 


and being abſo- 


I 


* „ 


from the Normans time. 115 
In this Tragedy the Pope obſerving how the Englib Biſhops had forſaken their 
Archbiſhops, eſpied a muſe through which all the game of the Popedom might 
ſoon-eſcape, and the Pope be left to ſit upon Thorns in regard of his Authority here 
in England. For let the Metropolitan of all England be a' ſworn ſetvant to the 
Metropolitan of the Chriſtian World, and the reſt of the Engli/h5 Biſhops not con- 
cur, it will make the Triple Crown at the beſt but double. Alexander the Pope Anug. Brit. 
therefore meaned not to truſt their ſuir natures any longer; but puts an Oath upon fon. 1. 


every Engliſh Biſhop, A before their conſecration, whereby he became bound, 2 


1. To abſolute allegiance to the Pope and Romiſh Church. 
2. Not to further by deed or conſent any prejudice to them. 
3. To conceal their. Counſels. — 5 
4. To aid the Roman Papacy againſt all perſons. 
5. To affift the Roman Legate. | | 

6. To come to Synods upon Summons, 

7. To viſit Rome once three years; | 
8. Not to ſell any part of their Biſhoprick without conſent of the Pope. 


And thus the Engliſʒ Biſhops that formerly did but regard Rome, now give their 
Eſtates, Bodies and Souls unto her ſervice; that which remains, the King of Eng- 
land may keep: And well it was that it was not worſe, conſidering that the KingM. Paris. 
had vowed perpetual enmity againſt the Pope. But he wiſely perceiving that the An. 1167. 
King's ſpirit would up again, having thus gotten the main hattle, durſt not adven- 
ture upon the King's rear, leſt he might turn head: and ſo he let the King come Baronivs Ab- 
off with the loſs of Appeals, and an order to annul the cuſtoms that by him were n 1264. 


brought in againſt the Church, which in truth were none. — 


This was too much for ſo brave a King as Henry the ſecond, to loſe to the ſcare- 
crow- power of Rome :. yet it befel him as many great ſpirits, . that favour prevails 
more with them than fear or power: For being towards his laſt times worn with M. Paris. 
grief at his unnatural Sons, a ſhadow of the kindneſs of the Pope's Legate unt 


2 him, won that which the Clergy could never formerly wreſt from him in theſe 


particulars granted by him : That, 


Io Clerk ſball anſwer in the Lay-courts, but only for the Foreſt, 
and their Lay- fee. | AL yi * 


This favoured more of courteſy than Juſtice, and therefore we find not that 
— . did thrive,” nor did continue long in force as a Law, although the claim 
ereof laſtew. N c N $8647 


Vacancies ſhall not be Bolden in the King's hand above one hear, un- 
% r Ap wor + 18 
This ſeemethto paſs ſomewhat from the Crown, but loſt it nothi ing ; for if the 
Clergy accepted of this grant, they thereby allow the Crown a right to make it, 
and a liberty to determine its own right, or continuing the ſame by being ſole Judge 
of the neceſſity, Pn e . e n 

7 „ . 


ters. To prevent this evil, the King, loch to enter the Liſt With the Clergy 


of that courſe, and likely alſo put hard to the pinch upon Complaints made by 


. 
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„ ©. Killers of Clerks convitted, fball be punijhed in the Biſbops preſence 
by the King's Juſtice. N 1 11 17 5 Nene . — _ 7 FT A —_ 


* 224 .:0 153-20 dad Sint geilo ach We 
In the licentious times of King 


SOL neee. vs 
Steven, wherein the Clergy! played | Rex; they 


grew ſo unruly, that in. a ſhort time they had committed above a hundred mut- 


about too many matters, let looſe the of feud, for the friends of the party 
flain to take revenge; and this coſt the blood of many Clerks :' The Laity haply, 
being more induſtrious therein than other wiſe they would have been, becauſe the 
Eccleſiaſtical Judge for the moſt part favoured them. As an expedient to all which, 
this Law was made, and ſo the Clergy was flill left to their Clergy, and Juſtice 
done upon ſuch as ſought their blood. 0 | 1 3 


Chrg ymen ſhall not be holden to trial by Bb. 


YL 


It was an ancient Law of the Saxons, and either by neglect worn out of uſe, or 
A „ eri the Clergy laid afide, as reſolving rather to adventure their own 
, than to end their quarrel before the Lay. Juuge by Plea : but grown weary 


them againſt Clerk-flayers, they are fain to have recourſe to their ancient Privilege. 
_ © Hitherto therefore it is manifeſt the Clergy were in their growing condition, not- 
withſtanding the policy and power of Henry the ſecond,” who was the Paragon of 
that a | | | * 
After him reigned Richard the firſt, that muſt expiate his diſobedience to his 
Father, by obedience to his ghoſtly Father the Pope, in undertaking the holy War ; 
and being gone; leſt the Government in his abſence fo deeply intrufted to the 
Clergy, as they could loſe nothing of what they had gained, unleſs they would; 
and might have gained much more than they did or ſhould, had not the Biſhop 
that was the overſeer of the whole Kingdom been drunken with vanity, and ſpued 
out his own ſhame. However the ſucceſs was, it was not contrary to the principles 
of thoſe times; for Richard had experience in the Emperor Frederick and his 
Father's example, that the Pope and Clergy were too hard for all the Potentates in 
Europe, and therefore might moſt ſafely truſt them with all he had at home, whilſt 
he was in their ſervice abroad. Nor were they ſhort of what was intruſted to them, 
dat ſtuck cloſe for the maintenance of his Right to the Crown, and emptied them- 
ſelves even to the very conſecrated Veſſels, and | Mag theEaity of all ſorts to do 
the like, to fave the Kingdom from the rape of ſtrangers and uſurpers,.who eſteem d 
the King dead in Law, and as one buried alive. | 
Thus they to King Jabn the Government, ſuppoſing themſelves well 
enough of what they had gotten by their ſeveral atchievements had under 
the Reigns of three ſeveral Kings ſucceſſively : And King John might well enough i 
have underſtood the times, if he had ſeriouſly conſidered them; but being heightned if 
all his life-time with lawleſs Government, wherein he was trained up in Treland, be 
knew not how to ſtoop, till he ſtooped fo low as the Legate's Knee, and Þ» 
Crown at the Pope's Foot; leaving an example to poſterity to beware of ſtriving wit 


hoe en ada. 
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K F from the Normans im. 2 8 9. 
I chen theſe ſparks of ambition wete ſo violent being alone, certainly im er. 
conſultations much more. had long ſtriven now fince the G 
| have excluded the Laity from their Synod, aud about theſe dayg clftticd it“ . 
yet about Henry the ſccond's time it may bo · ſuppoſecꝭ the thing either was" not yet 
done, or ſo lately, that the Law was not clear in chat point; for Peru 3 
who was Arch-deacon of Bath about thoſe Umes, in his Epiſtle to the 3 
of Tort bart irs Tem reſtraint of the growing 8ect of the Pablicans, he adviſi 
in theſe words: Aecipite clerum, congregate populum, & ex eorum communi delibera- | 
trone, gut Spiritum Domini bubent, terribilis conflitutio 3 &c. And che 
Hiſtorian doth» not miſtake, the proceedings againſt that Se& being only for errours 
in Religion, was in a Council of Biſhops and Lords. Neverthelefs, whether 
preſent or abſent, the Laily fate there as Cyphers, making the number great, but 
not valuable by themſelves. For even in the Norman times they were brought ſo 
low, as the Conſtitution made by the Clergy wrought more upon them, than kl. Wetm. 
civility itſelf can work upon profeffors of Religion in theſe days. For it ſeems An. 1127. 
exceſs of long Hair was to that meaſure, that the cried out againſt 
it, and decreed that men ſhould cut their Hair ſo as their Eyes and laps of their 
Ears might be ſeen ; and the King himſelf, I mean the firſt, ſubmitted to 
this cut, and made all his Knights to do the like, and expoſed themſelves to the 
| then-odious by-names of Clans or Priefts, (like to the Round-heads of theſe days) 
who formerly marched under the title of Criniti or Ruffians. ' This did but touch 
the Hair, but they went to the quick, when they deereed that Lords ſhould not. 
fell their Villains, and that Outlawries ſhould paſs in certain particular cafes; as in | 
the Conſtitutions of - Archbiſhop 2 may . Afterwards in theſe Kings Andi i. Brit. F 
times they flew at the Throat of the Government, got all places of honour, or 1; O. 10d. 155. 
profit, or power, whether for Peace or War, under their gripe :. depoſed and. | 
advanced as they pleaſed, even to the Royal Throne itſelf : and that not only out 
of a ſadden paſſion of State, but adviſedly concluded for a maxim, That tbe 
eleftion of the King belonged to them; as in the caſe of the election of Maude thelbid. 127; 
Empreſs, they did hold forth to all the World; and in which the King alſo then 
flattered them, as holding their Election ſo neceſſary, that he kept the whole Synod: 
in. dureſs to have their votes for the election of his Son to be his Succeſſor. 


_ 
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G H A. F. . 
QF the Englifh Commonalty fence the Normans time: 
| ny HE dignity of the Engliſʒi Crown thus deflowred by the great men, was no» 
I  lofs to the common people: For as in all decays of Monarchy the great men- nth 
get nothing if they pleaſe not the people, ſo the King can hold nothing if the 
people be not contented. And yet contented or not contented, they could not gan 
much; for as affairs ſtood then in the Chriſtian world, the Politicians diſcourſe of 1 
three kinds of Government proved idle; neither could Monarchy, Ariftocracy, nor 0 
Democracy, attain any ſemblable condition in any place, fo long as the Church held 5 ; 
its deſign apart, and prevailed to have the greateſt ſhare in all; not now: by the- 
;Avour cither of great or ſmall, but by a pretended aruzne right: through: 3 ä 
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over in his Succeſſor Jabn, who (to ſpeak in the moſt moderate ſenſe of his Go- 


the latter, to King Jabn, or rather the Barons in his time, in the publiſhing of the 
Grond Charter, os an enumeration of the Liberties or Cuſtoms of the 2 


/ Fudicatury, the Courts, and their Judges, 
they now had gotten to their full pitch of Lordſhip in the Conſciences of men. It 
maſt be acknowledged that this was a diſtemper in Government; yet ſuch it was, 
a3 kept humours low, and reſtrained the inordinate excefles that in all kinds of 


- *Srernment are ſubject to break forth; ſo as neither King, nor Lords, mor People 


could ſwell into larger proportion than would ſuit with the ends of the Church-men. 
But to mind the matter in hand: ſomewhat the Commons gained in theſe ſtormy 
times: the Taxes that they were charged with, were rather perſwaded than impo- 
ſed upon them; and generally they were ſparing in that work; and it is nated for 
the honour of King: Steven, that though he was ſeldom without War, yet he not 
only never charged the people with any Tax, but releaſed that of Dane. gelt, and 
vitted the Subject for ever of that Tax, which former Kings challenged as their 
right; all which ſhew him to be a brave King, if he was not a very rich man. 
Herry the ſecond was more heavy, becauſe he had more to do; yet find we but 
one aſſeſſment, which was Eſcuage, unleſs for the holy War, which was more the 
Clergy-mens than his. Richard was yet a greater burthen : his Reign was trouble- 
ſome to him, and he deſerved it; for from the beginning thereot to the ending, 
could never the guilt of his diſobedience to his Father be blotted out: but it was 
more troubleſome to the people, becauſe it coſt ſo much treaſure, was managed 
ſuch ill Governors, (except the Archbiſhop of Canterbury) and was unſucceſsful in 
moſt of his undertakings: yet never invaded the liberties of the Commons by any 
face of Prerogative. But what wanted in him, was made compleat and running 


yernment) being given over to himſelf, when he was not himſelf, robbed the Lords 
of their authority, bercaved the Church of his Rights, trod under foot the Liberties 
of the people, waſted his own Prerogative: and having brought all things into 
deſpair, comes a deſperate cure; the head is cut off to ſave the body, and a 
.precedent left for them that liſt to take it up in future ages. And thus that which 
Steven gave, Henry the ſecond loſt, Richard the firſt would not regain, and Jobn 
could not; and fo all were gainers but the Crown. & a 


CHAP. IX. 
Of Judicature, the Courts, and their Judges. 


T is no filent argument that the Commons gain, where Laws grow into courſe ; 

and it was the lot of theſe troubleſome times to lay a foundation of a conſtant 
Government, ſuch as all men might learn, which formerly was laid up only in the 
breaſts of wiſe experienced men. The two moſt conſiderable points in Government, 
is the Law, and the Execution; the latter being the life of the former, and that of 
the Commonwealth, I ſay not that the Law was augmented in the body of it, or 
that. the Execution had a freer courſe than in the beſt of the former times; but 
both were more and more cleared to the world in many particulars, as well touching 


matters concerning practice of the Law, as touching rules of righteouſneſs, For 
the firſt whereof, we arc beholden to Glanwl in the ſecond's: time; and for 


ople 
rived 


LL... tn the time of Henry ll. : „ 
derived from the Saxons; revived, continued, and confirmed by the Nermant and 


their Succefſors : which for the preſent I ſhall leave in lance dubio, to ſtand or fall, = Uh. 


till occafion ſhall be of clearing the point, in regard that King John ſoon repented 
of his Oath, (the Bond of his conſent) and to heal the Wound, got the Pope's 
pardon and bleſſing thereupon : ſo eaſy a thing it was for a Son of the Reman 

Church to paſs for a good Catholick in an unrighteous way. [And ſome Doubt is 
leſt in Hiſtory as to his Religion.] HATH 202 CES ' 
Ihe execution of the Law was done in ſeveral Courts; according to the ſeveral 
kinds of affairs, whereof ſome concerned matters of Crime and Penalty; and this 
touched the King's honour, and ſafety of the perſons of himſelf and his Subjects, 
and therefore are ſaid to be contra coronam & dignitatem, &c. The ſecond ſort 
concern the profits of the Crown, or treaſure of the Kin The third concern 
the ſafety of the Eflates of the people. Theſe three works were appointed unto three 
ſeveral Courts, who had their ſeveral Judges eſpecially appointed to that work. 
Originally they were in one, via. in the ſupreme . Judicature, the Court 
of Lords, whereof formerly was ſpoken ; but after, througli increaſe of affairs, by 
them deputed or committed to the care of ſeveral men that were men of ſkill in 
ſuch affairs, and yet retained the Supremacy in all ſuch caſes ſtill; ' And becauſe 
that which concerned the publick Treaſure' was of more publick regard than the 
other, the deputation thereof was committed probably to ſome of their own mem Gio 
bers, who in thoſe days were Barons of the Realm, and afterwards retained the » 
Title, but not the Degree; and therefore were called for 'diſtinftion-fake; Barons 
of the Exchequer. The particular times of theſe deputations appear not clearly 
out of any monument of antiquity ; nevertheleſs it is clear to me that it was before Leone 
Henry the ſecond's time, as well becauſe the firſt had his Tudex fiſcalis, as LI. Hen. t. 
Glanvil ſo frequently toucheth upon the King's Court of Pleas, which cannot bes 
intended at the Court of Lords; for that in thoſe days was never ſummoned but in 
time of Parliament, or ſome other ſpecial occaſion. But more principally” becauſe 
the hiſtorian ſpeaking of the Judges ittinerant, reciteth ſome to be of the Common Hovedem 
fleas ; which ſheweth that there was in thoſe days a diſtinction of Juriſdiction 
in Judicatures, And it may very well be conceived that this diſtinction of judica- 
ture was by advice of the Parliament after that the Grand Council of Lords was laid 
aſide by Kings, and a Privy- Council taken up, unto whom could not regularly | 
belong any juridical power, becauſe that remained originally in the grand aſſembly 322 
of the Lords. | | 

Over theſe Courts, or two of them, one man had the prime Title of Chref Juſtice, 

who then was called Lord Chief Fuſtice. of England, and whoſe office was much of 
the nature of the King's Lieutenant in all-cauſes and places, as well in War as 
Peace; and ſometimes was appointed to one part of the Kingdom, and by reaſon 
thereof had the name only of that part, and ſome other of the other parts. The great- 
nels of this Office was ſuch, as the man for neceſſity of ſtate was continually reſident 
at the Court, and by this means the King's Court was much attended by all forts of 
perſons; which proved in after-times as grievous to the King, as it was burthen- 
ſome to the people. Other Judges there were, which were choſen for their Rarning 
and experience; molt of them being of the Clergy, as were allo the Under-Officers 
of thoſe Courts; for thoſe times was Rome's hour, and the power of darkneſs. © 
Other Courts alſo were in the Country, and were Vicentiel os Courts of —_ 


* \ . 
N * 
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* 
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* » = k 


bnd Lords bf Hundreds and Corporations, and Lordſhips, as formerly; and theſe 


wee ſettlec in ſome place. But others there were, which were nerant, over 

which certain Judges 2 which were elected by the Grand- Council of Lords, 
und ſent by Commiſſion from King Hezry the ſecond throughout, the Kingdom, 
then divded inte Fix Circuits, unto each of which was aſſigned Three, Juſtices; 
ſos the Whole number of Juſtices then was Eighteen. The office was before the 
coming of the Saxons over hither, but the aſſignation was new; as alſo. was their 
Oath; for they were ſworn. Hut the number continued not long, for within four = 
years the King re- divided. the Land into four Circuits, and unto each Cireuit aſſigned 


| five Juſtices, making in che whole the number of twenty and one Juſtices ; ; for the 
Hored. 137- Northern Circuit had ſix Juſtices, which the King. made Juſtices of the Common- 
nd. 445 pleas the Kingdom. Neither yet. did the firſt Commiſſion continue fo 


long as four years ; for within that time Rrchard Lucy one of the Juſtices had re- 
nounced his Office and betaken himſelf to a Cloiſter, and yet was neither named in 


Hoveden, An.the firſt Commiſſion nor in the latter: nor did the. laſt Commiſſion continue five 


1184. years ; for within that time Ralph Glanuil removed. from the Northern. Circuit to 
that of Worcefler, as by the ſtory of Sir Gilbert Plumpton my appear, though little 
to the honour of the Juſtice of the Kingdom, or of that Judge, however his book 


commended him to ity. - I take it upon the credit of the ter, that this 
Co. jar d. itinerary judicature was ſettled to hold every ſeven years; but I no monument 
* thereof beſore theſe days. | We 4M 


As touching their power, certainly it was in point of judicature as large as that 

of the Court of Lords, though not ſo high: It was as large, becauſe they had cog- 

Hoveden. © Dizancec of all Cauſes both concerning the Crown and Commen-pleas. And amongſt 
Siu hole of the Crown this only I (hall note, that all manner of falſhood was inquirable 
by thoſe Judges, which after came to be much invaded: by the Clergy... | 

I ſhall ſay no more of this, but that in their original theſe Pers were little other 

than viſitations of the Country by the grand Council of Lords. Nor ſhall I add 

any thing concerning the Vicontiel Courts and other inferiour but what I find in 
mil; that — Robbery belonged to the King's Court, yet Thefts belonged 
n do the Sheriff's Court; and (if the Lords Court in not) all batteries and 
woundings, unleſs in the complaint they be charged to be done contra pacem Do- 

s: the like alſo of inferiour Treſpaſſes, beſides Common-pleay whereof 


Idem. Eb. 9, min Regr 
more ſhall follow in the next Chapter as occaſion ſhall be. 


0 H A P. LXII „ 
0 kertain Laws of Fudicature in the time of Henry 
e . + Bin | the Second. LION | $9. 

ND hereSf I ſhall note only a few as well touching matters of the Crown 


A as of „being deſirous to obſerve the changes of Law. with the 
times, and the manner of the growth thereof to that piich which in theſe times 


8 a0 
- 


it hath attained. 


* 


— 
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in the tim f Henry II. 1 
We cannot find in any ſtory, that the Saxon Church was infeſted with any Here, 
from their firſt entrance, till this preſent Generation. The fitſt and” aß Hereſy Here. 
that ever troubled this Iſland, was imbred by Pelagius; but that was amongſt the 
Britons, and was firſt battered by the Council or Synod under Germanus ; but aſter- 
wards ſuppreſſed by the Zeal of the Saxons, who liked nothing of the Bi breed,” 
and for-whoſe” ſake it ſuffered more haply than for the foulneſs of the opinion. ; 
The Savon Church, . leavened from Nome fe the ſpace of above five hundred years, Hoveden. 
held on its courſe, without any intermiſſion by..croſs Doctrine ſpringing up, till 3% 
the time of Hen 


| the ſecond. - Then entred a Sect whom they called Publica, 
but were the Albi genſes; as may appear by the decree. of Pope Alexander, whoſe 
opinions I' ſhall not trouble my: courſe with: but it ſeems they were ſuch as croſ- 
ſed their way, and Henry the ſecond; made the firſt precedent of puniſhing Hereſy 
in the Kingdom, under the name of this Set ; whom he cauſed to be brought be- 
fore a Council of Biſhops, who endeavoured to convince: them of their errout ;Nubrig nb. 2. 
but failing therein, they pronounced them Hereticks, and delivered them over top. 13. 
the Lay- power; by which means they were branded in the forehead, whipped, 
and expoſed to extremity. of the cold, (according to the decree of the Church) 
died v. This was the manner and puniſhment of Heretic in this Kingdom in, bers 
thoſe days; albeit it ſeemeth they were then decreed to be burnt in other Coun-Decret. Pape 
tries, if that Relation of Cog/hall be true which Picardus noted upon the 13th Hager 
Chapter of the Hiſtory of William of Newbery, out of which I have inſerted this 363. 
Relation. | R413 is vale acc: N 1 
Another Caſe we meet with in Henry the ſecond's time, concerning Apaſtacy, . 
which was a Crime that as it ſeems died as ſoon as it was born; for beſides that one, h . _ 
we find no ſecond thereto in all the file of Engliſi ſtory. The particular was, * * 
that a Clerk had renounced his Baptiſm, and turned ew; and for this was con- cap. 9. 
victed by a Council of Biſhops at Oxferd, and was burned. So as we have A- b 
Poſtacy puniſhed with death, and Herefy with a puniſhment that proved mortal; 
and the manner of conviction of both by a Council of the Clergy, and delivered 
over to the Lay- ; who certainly. proceeded according to the direction of the 
Canon, or advice of the [Eccleſiaſtical ] Council. Theſe (if no more) were ſuf- 
ficient to demonſtrate the growing power of the Clergy, however brave the King 
was againſt all his Enemies in the field. 12 | 2 4 
Treaſon was anciently uſed only as a. Crime of breach of Truſt or . Fealty, as_ 
hath been already noted; now. it grows into à ſadder temper, and is made all one 
with that of læſa Majeftas ; and that Majeſty that now-a-days- is wrapped up 
wholly in the perſon of the King, was in Henry the ſecond's time imparted to 
the King and Kingdom,” as in the firſt times it was more related to the Kingdom. 


And therefore Glanui in his book of Laws, ſpeaking of the Wound of Majeſty, Lib. 1. c. 2. 


exemplifies Sedition and deſtruction of the Kingdom, to be in equal degree a Wound d. 0. C. f. 
of Majeſty with the deſtruction of the perſon of the King: and then he nameth Segr- 

tion in the Army, and fraudulent converſion of Treaſure-trove, which properly be- 

longs to the King. All which he faith are puniſhed with Death and forfeiture of 

Eſtate, and corruption of Blood; for ſo I take the meaning of the words in relation 

ww enſueth. . | | Orr” * 2 Fuuſe 3 
 Felomes, of Manſlaugbrer, Burning, Robbery, - Raviſbment, onry, are tg nic. 

be puniſhed with loſs of Member and Eftate. os b 


Laws ef Yudicature, 


I22 | 
This was the Law derived from the Normans, and accordingly was the direQion 
in the Charge given to the Juſtices 7inerant in _ the ſecond's time, as ap- 
10. Hen. x. th in Hoveden. But Treaſin or Treachery againſt the Oath; Fealty, or Bond 


cap. 25. of Allegiance, as of the Servants againſt the Lord, was puniſhed with certain and 
Fo with painful deaths: And therefore though the murder of the King was Treaſon, yet 
the murther of his Son was no other than as of another man, unleſs it aroſe. « 
11. Hen. 1. from thoſe of his own Servants. Ihe penalty of loſs of Eſtate, was common both 
cap. 79 to Treaſon and Feleny; it reached even unto Thefts ; in which caſe the forfeiture, 
Glanv. lib. 3. as to the Moveables, was to the Sheriff of the County, unto whole cognizance the 
©-P-17- caſe did belong: and the Land went to the Lord immediately, and pot to the King. 
Bat in all cafes of Felony, and of a higher nature, the (though not the King's 
Tenant) loſt his apr Eftate to the King for ever, his Free-holds alſo for a 
and a day : after which, they returned to the Lord of the Soil, by way of 
ſcheat. It ſeemeth alſo, that the loſs not only of Chattles and Goods, but alſo - 
of Lands, &c. extended to Owt-lawries (I conceive in caſe of Felony;) and the 
King's Pardon in ſuch cafe could not bind the Lord's right of Eſcheat, although 
it might diſcharge the Goods, and the and day whereunto the King was en- 
titled : which caſe alone ſufficiently declareth what power Kings had in the Eſ- 
tates of their Subjects. 


Manſlaughter made not bailable. | N 0 73 2 4 . 
Ae gli, This was Law in the ſecond's time, although it croſſed the Norman Law: 
Glaov. bib. and queſtionleſs it was upon good ground; for the times now were not as thoſe in 
1+ © »>* the Congueror's times, when ſhedding of Blood was accounted Valour, and in moſt 
caſes in order to the publick ſervice. And now it ſeems it was a growing evil, 
and that cried ſo loud, as though in caſe of Treaſon bail might be allowed, yet not 


in this caſe, ub: ad terrorem al:ter ſtatutum eff, faith the Author. 


6. Rebbers ſhall be committed to the Sheriff, or in his abſence to the next Caſtelane, 
Robbery, who ſhall deliver him to the Sheriff; and the Juſtices ſhall do right to them, and 
unto Treſpaſſers upon Land. | 
II. Gulielm, By the Congueror's Law theſe offenders were 'bailable ; and I conceive this was 
4 no Repeal thereof; and the rather, becauſe Glanvil alloweth of Pledges in all caſes 
Spicr 124 (except Manſlaughter) yea in thoſe Crimes that did wound Majeflyitlelf, although 
14- cap. 1. they concern the deſtruction of the King's perſon, or  Sed:tion in the Kingdom or 
Army thereof. The Juſtices herein mentioned, were intended to be the Juſtices 
itinerant; and the Treſpaſſes upon Land, are meant ſuch as are contra pacem Domini 
Regis, as riotous and forcible Entries: for ſome Treſpaſſes were againſt the peace 
of the Sheriff, as formerly hath been obſerved. FX; 


7. Fauxonary is of ſeveral d or kinds : ſome againſt the King, others againſt 
Fan. other inen; and of thoſe againſt the King, ſome are puniſhed as Wounds of Ma- 
Glor bd. jeſty, as falffying the King's Charter : and whether falfifying of Money were in that 

©” condition 6r not, 1 leave; or falffying of Meaſures, yet more inferiour, I can- 


— 


not determine ; but it is clear by Glanvil, that /alfifying of the Deed of a private per- 
fon, was of ſmaller confideration, and at the utmoſt deſerved but loſs of Member. 


be- 


uberitances may not be aliened. 6 


in the time of Henry HI. 123 
1+ Inberitances were in thoſe times of Lands or Goods; for it was the cuſtom. then, *. 
that the perſonal Eſtate (the Debis deducted) was diviſible into three parts; ohe . 10. 7. 
whereof belonged in right to the Wife as her reaſonable part, the other to the Hetr, Tvid. e. 5. 
and à third to the Te/aror to make his Will of them, and of the other two parts 
he could not diſpoſe by Will. Concerning Lands, it was regularly true, that no 
man could alien his whole Inheritance to the diſhetiſin of his Heir, either by Act 
in his life-time,” or any part thereof by his laſt Will, without the concurrence of 
the Heir. But of purchaſed Lands he may give part by Act executed in his life- 
time, though he have no Lands by inheritaace, and if he hath no Iſſue, then he 
may alien all. And where a man hath Lands by inheritance, and alſo by purchaſe, 
he may alien all his purchaſed Lands as he pleaſeth. If the Lands be holden in 
Gavel-kind, no more of the Inheritance can he-conveyed to any of the Children, than 
their proportionable parts will amount unto. This law of inhetitance was diverſe, 
according to the Tenure : for the Lands in Knights- ſervice always deſcended to 
the Heir; but ſuch as were holden in Soccage paſſed according to the. cuſtom; 
either to the eldeſt, or to the youngeſt, or to all equally. And thus ſtood the 
general ſtate of Inheritance from the Normans time hitherto, ſeeming ſamewhat,, Han. 
too ſtrait for the Free- men, that by: Law of Property might challenge a power tocap. 88. 
do with their own as they pleaſed. But the Normans ſaw a double prejudice here- 
in: the firſt was the danger of ruin of many of their Families, who now ingraft- 
ed into the Enghſþ ſtock, and yet not fully { conſolidated], one might expect a 
late check to their preferments from the Saxon Parents, after a long and fair ſem- 
blance made of their good Will, The ſecond prejudice was their decay of their 
Militia, which was maintained by Riches more than by multitude of men : partly 
becauſe that rich men are moſt fearful of offending, and therefore ordinarily are 
moſt ſerviceable both with their Bodies and Eſtates againſt publick dangers; and 
partly becauſe by their Friends and Allies they bring more aid unto the publick, 
by engaging them in the common Cauſe, that otherwiſe might prove unſenſible 
of the condition of their Country. o 


The Heir of à Free- man ſhall by deſcent be in ſuch ſeiſin as bis Anceſtor bad at 9, 
the time of bis death, doing N eo paying 27 ; — ſhall have L , = met yooagy 

If the Heir be under age, the Lord ſhall have the Wardſhip for the due time, and © 
the Wife ber Dower and part of the Goods. © rw 

If the Lord with-hold ſein, the King's Juſtice ſhall try the matter by twelve men. 

The firſt of theſe branches is declaratory of a ground of common Law; but be- 
ing applied to the laſt, is an introduction of a new Law of tryal of the Heir's 
Right by Aﬀize of Mortdanceſſor, where formerly no remedy was left to the Heir, 
but a Writ of Right. If theſe three branches be particularly obſerved, they ſpeak 
of three ſorts of Heirs; of Tenants by Knight-ſervice, viz. ſuch as are Mayors, 
or of full age; and ſuch as are Minors, or under age; and ſuch as are of a doubtful 
age. "Thoſe that are of full age at the death of their Anceſtors, may poſſeſs the 
Lands deſcended, and the Lord may not difleize him thereof; but may be reſiſted 
by the Heir in the maintenance of his poſſeſſion, ſo as he be ready to pay Relief, 
and do the ſervice that is due: and if the Lord expel him, he ſhall have remedy 
by Afize. "Thoſe Heirs that are Minors, ſhall be under the Lord's guardian- 
ſhip till they come to one and twenty years. The Heirs of ſuch as hold by 

R 2 de Soiecage, 


Don f Fudicature, © 
Socage, are faid to be at full age at fifteen years, becauſe at that age they were 
ht to be able to do that ſervice; but the Sons of Burgeſſes are then ſaid to 

be of full age, when they have ability to manage their Father's Calling, ſuch a8 
telling of Money, meaſuring of Cloth, and the like: yet doth not Glanuil, or 
any other, ſay that theſe were their full age to all purpoſes; albeit that ſome Bur- 
roughs at this day hold the laſt in cuſtom to all intents whatſoever: The laſt. 
-branch provided the remedy to recover to the Heir his poſſeſſion in caſe it be de. 
tained, either through doubtfulneſs of age of the Heir, or his Title; and it di- 
rects the Iſſue to be tryed by twelve men. This tryal ſome have thought to be 
of Glanvil's invention; and it may well be that this tryal of this matter, as thus 
| ſet down, was directed by him: yet he uſeth often in his book tHe word ſolet, and 
in his Preface faith, That he will ſet down frequentius wfitata; and it is paſt queſ- 
tion, but that the tryal by twelve men was much more ancient, as hath been al- 
ready noted. One thing more yet remaineth, concerning the Widow of the Te- 
nant, whoſe Dower is not only provided for, but her reaſonable part of her Huſ- 
band's perſonal Eſtate. The original hereof was from the Normans, and it was 
as popular as that of Wardſhips was Regal; and ſo they made the Engl Women 
as ſure to them, as they were ſure of their Children, © | 1 4 


The Tuſtices ſhall by affize try Di done fince the King's coming over Sea, 


"next affer the peace made betwen him and his Son. 
This is called the Atze of Novel diſſcifin, or of deſſeiſins lately made. It 
Ghov. nb. ſeems that the limitation was et for the Juſtices ſake, who now were appointed 


23. cap 33. to that work which formerly belonged to the s; and to prevent in- 
trenchments of Courts, a limitation was determined, although the copy ſeemeth to 


be miſtaken : for the limitation in the Writ is from the King's laſt Voyage, or go- 
ing into Normandy. | 


26. en ſhall do right upon the King's Writ for half a Knight's Fee, and under, 
unleſs in caſes of difficulty, which are to be referred to the King. - 
The Juſtices :tinerant, ended the fmaller matters in their Circuits; the other 
were reſerved to the King in his Bench. IN 


* * ſhall enquire of Eſcheats, Lands, Churches, and Women, in the, King's 

gift : And of Caſile-guard, who ? bow much? and where ? 
un 59 as the Judges itineramt had the work of Eſcheators; and made their Cir- 
per _Cuits ſerve as well for the King's“ profit, as juſtice to the gubjects. They uſed 
ebay 7 alſo to take Fealty of the people to the King at one certain time of the year, and 
— (© demand Homage alſo. Theſe matters of the King's Exchequer made the pre- 
Pecuniam fence of the Judges leſs acceptable, and it may be occaſioned ſome kind of oppreſ- 
— ſion. And as touching Caſlle- guard, it was a Tenure in great uſe in theſe bloody 
times; and yet it ſeemeth they uſed to take Rent inſtead. of the perſonal ſervice, 


elſe had that enquiry (how mugh?) been improper. 


23 & a Tenant's bolding, and of ſeveral Lords. ; n i 
That one man may hold ſeveral Lands of ſeveral Lords, and ſo owe ſervice to 
them all, is ſo. common, as nothing can be more: nevertheleſs it will not be al- 
together out of the way, to touch ſomewhat upon the nature of this mutual rela- 
| | uon 


* 


may more fully appea 


Homage, from thoſe words, I become 


ing the Lord's man, 
upon occaſion only 


homage of a Tenant in Knights- 
his Lord, though he profeſſeth himſelf to be Eris man. 
homage bind him againſt all men, nor ad ſemper ; for in caſe he holdeth of two or 
divers Lords by homage for ſeveral Tenements, and theſe two Lords be in War 
one againſt the other, The Tenant muſt ſerve his chief Lord of whom the Capi- 
tal houſe is holden ; or that Lord which was his by priority, who may be called the- 
chief Lord, beauſe having firſt received homage he received it abſolutely from his 

Tenant; with a ſaving of the Tenant's Faith made to other Lords and to the Ring: 
publick had power to command a Tenant into War againſt 
his own Lord. If therefore he be commanded by the King in ſuch caſes unto. 
War, he need not queſtion the point of forfeiture ; but if he be commanded by ag, .. 
chief of his other Lords into War, againſt a party in which another of his Lords is cp. i. 
engaged, his ſafeſt way is to enter upon the work, becauſe of his Allegiance to that 
Lord, yet with a;/akvo of his fealty to that other Lord. But in all ordinary caſes, 
Tenants and Lords muſt have regard to their ſtipulation, for otherwiſe, if either lid. cg 4+. 
break, the other is diſcharged for ever; and if the fault be in the Tenant, his 
Tenement eſcheats to his Lord; and if the Lord fail, he loſes his Tenure, and 
the Tenant might thenceforth diſclaim, and hold over for ever. Nevertheleſs the 
Lords had two Privileges by common cuſtom belonging to thei Tenures, which. 
although not mentioned in the ſtipula 


who in order to the 


reſt ; 


the 


in the time of Henry II. 
tidn between Lord and Tenant in general, that the true nature of the diverſity - mms 


r. The foundation or ſubject of ſervice was a piece of Land, Fray. 
or other Tenement, at the firſt given by the Lord to the Tenant, in affitmance k 
a ſtipulation between them preſuppoſed, by the giving and receiving whereof the 
Tenant undertook to perform ſervice to the Lord, and the Lord undertook 
tection of the Tenant in his right to that Tenement. 
ſervice ſolemnly bound, either by Oath, which the Lord or his Deputy by the Com- 
mon-Law hath power to adminiſter; as in the caſe of Frally, in which the Tenant 
bound himſelf to be true to the honour and ſafety of his Lord's perſon, and to 

rform the ſervice due to the Lord for the Tenement fo given; or otherwiſe by 
the Tenant's humble acknowledgement, and promiſe not only to perform the ſer- 
vices due, but even to be devoted to the Lord's ſervice, to honour him, and to 
adventure limb and life, and be true and faithful to the Lord. This is called 
man Sir ; and yet promiſeth upon the 
matter no more but Fralty in a deeper complement, albeit there be no difference. 
in the adjuncts belonging to each. For though it be true that by promiſe of be- 
eneral ſervice may ſeem to be implied, yet in regard that it is 
hat preſent Tenure, it ſeemeth to me that it is to be reſtrained 
only to thoſe particular ſervices which belong to that Tenement ; and therefore if 
that Tenement be holden in Sccage, although the Tenant be bound to homage, yet 
that Homage ties not the Tenant to the ſervice of a Knight ; nor contrariſy doth the op _ 
ce tie him to that of Sacage upon the command of 


Nor doth the Tenant' — 


cap. 1% 


dion, 


The Tenant was fit N 5 * 
c 


were yet. more valuable than all the 
e one concerning matter of profit, the other of power: That of profit 
conſiſted in aid and relief. The aids were of three kinds, one to make the Lord's 


eldeſt Son ids and" Ras. 


Knight, the other to marry his eldeſt Daughter ;_ the third to help him 5% 
pay a relief to bis Lord Paramount; which in my opinion ſounds as much as if ld. e 9 
Tenants were bound by their Tenures to 41d 


extraordinary charge (ſaving that the Lord could not diſtiain his Tenant for aid 


their Lords in all caſes of vie poſt 162;, 
ol. l. 9. c. 


bis War) and this according to the Lord's diſcretion ; for Clanuil faith that the 
La determined nothing concerning the quantity of value of theſe aids. . Theſe 
were the Norman ways, and favoured ſo much of Lordfoip, that within that age 
| they were regulated: But that of reliefs was an ancient ſacrifice ; as of firfi-fruts 
of the Tenement to the Lord, in memorial of the firſt Lord's favour in conferring 
that Tenement; and it was firſt ſettled in the Saxons time. The Lords Privilege 
of power extended ſo far, as to diſtrain his Tenants into his own Court to an- 
ſwer to himſelf, in all cauſes that concerned his right; and fo the Lord became 
both Judge and Party; which was ſoon felt and prevented, as ſhall appear hereafter, 

Another privilege of the Lord's power, was over the Tenant's Heir after the Ten- 

ant's death, in the diſpoſing of the body during the minority and marriage of the 

ſame. As touching the diſpoſing of the Body, the Lord either retained the ſame 

in his own power, or committed the ſame to others; and this was done either plemo fu- 
Wr or rendring an account. As concerning the marriage of the Females that are Heirs, 
Ib. c. 12. or ſo apparent, the Parents in their life-time cannot marry them without the Lords 
conſent; nor may they marry themſelves after their Parents death, without the 
ſame : and the Lords are bound to give their conſent, unleſs they can ſhew cauſe 
to the contrary. The like alſo of the Tenants H#7dows that have any Dowry in the 
Lands of ſuch Tenure. And by ſuch- like means as theſe, the power of the Ba- 
rams grew to that height, that in the lump it was too maſſy both for Prince and 


Ibil. 


Of the power of the left Will, | 
1. It is a received t, that at the common Law no man could deviſe his Lands 
ee x. $.: by his * laſt Vill. If thereby it be conceived to be againſt common reaſon, I (hall 
An at the end not touch that; but if againſt cuſtom of the ancient times, I muſt ſuſpend my con- 
or us Epm%-currence therewith, untill thoſe ancient times be defined: for as yet I find no teſti- 
mony ſufficient to aſſert that opinion; but rather that the times hitherto had a ſa- 
cred opinion of the /aff Vill, as of the moſt ſerious, fincere, and adviſed declara- 
tion of the moſt inward defires of a man ; which was the main thing looked unto 
in all Conveyances, Yoluntas donatoris de catero obſervetur. And therefore nothing 
was more ordinary than for Kings in theſe times, as much as in them did lie, to 
M. Paris. diſpoſe of their Crowns by their 4% Mill. Thus King Jobn appointed Henry the 
2% 1216. third his Succeſſor; and Richard the firſt deviſed the Crown to King” Jes; and 
An, gg. Henry the firſt gave all his Lands to his Daughter ; and Milliam the Conqueror 
Ma'mib. nor-by his Jaft Will, gave N to Robert, England to William, and to Henry his 
Malmo. I. 3. Mother's Lands. If then theſe things of greateſt moment under Heaven were or- 
dinarily diſpoſed by the /aft Will, was it then probable, that the ſmaller Free- holds 
ſhould be of too high an eſteem to be credited to ſuch Conveyances ? I would not 
be miſtaken, as if I thought that Crowns and Empires were at the diſpoſal of the 
laſt Vill of the poſſeſſor; nor do I think that either they were thus in this Kingdom, 
or that there is any reaſon that can patronize that opinion; yet it will be apparent 
that King's had no flight conceit of their 4 Will, and knew no ſuch infirmity in 
- that manner of conveyance, as is pretended ; or elſe would they never have ſpent 
Glaovil. 1, i. that little breath left them in vain. I have obſerved the words of Glanuil concern- 
cap. 1.& 5. ing this point, and I cannot find that he poſitively denieth all conveyance of Land 
by #1}, but only in caſe of diſherifon ; the ground whereof is, becauſe it is con- 
trary to the conveyance of the Law; and yet in that caſe alſo alloweth of 2 


in ile time of Henty II. 127 
diſpoſing power by conſent of the Heir; which could never make good convey- | 
ance, if the Vill in that caſe were abſolutely void, and therefore his Authority 

lies not in the way. Nor doth the particular cuſtoms of places diſcountenance, but 

rather advance this opinion: for if deviſes of Lands were incident to the Tenure 

in Gavel-kind, and that ſo general in old time, as alſo to the burgage Tenures, 

which were the rules of Corporations and Cities, Ubi Leges Angliæ deperiri nom 1 
poſſunt, nec defraudari, nec violari, how can it be ſaid contrary to the common Law ?cap. 61. 
And therefore thoſe Conveyances of Lands by Ia Mill, that were in and after theſe 

times holden in aſe, ſeem to me rather remnants of the more general cuſtom, waſted 7 
by poſitive Laws, than particular cuſtoms growing up againſt the common rule. 
It is true, that the Clergy put a power into the Pope to alter the Law, as touching parts. 
themſelves in ſome caſes: for Roger Archbiſhop of York procured a faculty from An, 118 . 
the Pope to ordaih that no Ecclefiaſtical perſon's Fill ſhould be , unleſs made feed. An- 
in health, and not lying in extremity; and that in ſuch caſes the Archbiſhoppecret. Alex. 
ſhould poſſeſs himſelf of all ſuch parties goods: but as it laſted not , fo was ker. * 
himſelf made a precedent in the caſe; for being overtaken with death e er he Was fel. 587. 
provided, he made his Vill in his ſickneſs, and Henry the ſecond poſſeſſed himſelf Glaov. f 7. 
of his Eſtate. And it is as true, that Feme coverts in theſe days could make no®?- S. 4 16. 
Will of their reaſonable part, becauſe by the Saxon Law it belonged jointly to the 

Children, Nor could Uſerersgontinuing in that courſe at the time of their death, 

make their Mill, becauſe their perſonal Eſtate belonged to the King after their death 

and their Lands to their Lords by eſcheat, although before death they lie open to 

no cenſure of Law : but this was by an eſpecial Law made fince the or's 

time; for by the Saxon Law they were reputed as Out- Lauf. Nevertheleſs, all Ll. Edw. 37. 
theſe do but ſtrengthen the general rule, viz. That regularly the /aff Mill was 
holden in the general a good conveyance in Law. If the Will were only intended | 
and not perfected, or no Will was made, then the Lands paſſed by deſcent, and the, , *Y 
goods held courſe according to the Saxon Law, viz. the next Kinſman and Friendscap. 6. 

of the inteſtate did adminiſter, and as adminiſtrators, might ſue by Writ out<P- 8. 
of the King's Court, although the Clergy had now obtained ſo much power, as 
for the recovery of a Legacy, or for the determining of the validity of the ill 


in its general nature, it was tranſmitted to the Eccleſiafticel Court. 
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| CH AP LM 1. A I 
_ Of the Militia of this Kingdom during the Reign of theſe Kings. 


1 Undertake: not the debate of right; but as touching matter of fact ſhortly 
thus much: that from the Norman times the of the Militia reſted upon 
two principles; the one the Allegiance for the common defence of the Kings 
n and honour, and Kingdom; and in this caſe the King had the power to 
levy the force of the Kingdom: nevertheleſs the cauſe was ſtill under the cognizanee 
of the great Council, fo far as to agree or diſavow the War, if they ſaw cauſe ; as 
appeared in the defections of the Barum in the quarrel between King Steven * 


Of zhe Militia of the Kingdom: x 
the Empreſs, and between King John. and his Barons. The other principle waz 
the ſervice due to the Lord from the Tenant, and by virtue hereof: (eſpecially 
when as the liberty of the Commons was in queſtion) the Militia was ſwayed by 
the Lords, and they drew the people in Arms either one way or the other, as the 
caſe appeared to them: the experience whereof the Kings from time to time felt, 
to their extreme prejudice, and the Kingdom's damage. Nor did the former 
inciple overſway the latter, although it might ſeem more conſiderable, but only 
in the times of civil peace, when the Lords were quiet, and the people well-con- 
ceited of the King's aims in reference to the publick ; which happineſs it was 
Henry the Second's lot to enjoy: for he being a Prince eminent amongſt” Princes 
Hoth for endowments of Mind and of outward eſtate, not only gained honour a- 
broad, but much more amongſt his own people at home, who ſaw plainly that he 
was for foreign employment of honour to the Kingdom; and not only contented 
with what he had in England, but * vg together with the Laity againſt the 
growing power of the Clergy, for the nce and honour of the privileges of the 
Crown, wherein alſo the Liberties of' the people were included. They therefore 
were ſecure in the King's way, and ſuffered themſelves to be engaged unto the 
Crown further than they or their Anceſtors formetly had been, out of pretence of 
ſadden extreme occaſions of the Kingdom, that would not be matched with the 
ordinary courſe of defenſe. For the King (finding by former experience that the 
way of Tenures was too lame a ſupply for his acqueſts abroad, and that- it had 
proved little better than a broken to the Crown m caſe of diſpute with the 
ple) aimed at a further reach than the Lords or Commons foreſaw ; and having 
earned a trick in France, brought it over (although it was neither the firſt nor laſt 
trick that England learned to their coſt. from France) which was a new way of 
levying of Men and Arms for the War, by aſſeſſing upon every Knight's Fee, and 
upon every Free-man of the value of fixteen Marks yearly, their certain Arms; and 
«pon every Free-man of ten Marks yearly value, their certain Arms; and upon every 
Burgeſs and Free-man of an tnferiour value, their certain Arms. 2. That. theſe 
aud be ready prepared againſt a certain day. 3. That they ſhould be kept and 
maintained from time to time in the King's Service, and at his command. 4. That 
they ſhould not be lent, pledged, fold, or given away. 5. That in caſe of death they 
Should deſcend to the Heir, who if under age, ſhould find a man to ſerve in bis ſtead. 
6. That in caſe the owner were able, be ſhould be ready at a certain day with his Arms 
for the ſervice of the King, ad fidem Domini Regis & Regni ſui. 7. That wnto 
tis man ſhould be ſworn. I call this a new way of levying of Arms and 
Men, not but that formerly other Free-men and Burgeſſes found Arms, albeit they 
held not by Knight-ſervice ; for it was ſo ordained by the Conqueror's Laws for- 
merly uſed : but now the King thruſt in two clauſes (befides the altering of the 
Arms) the one concerning the Oath whereby all men became bound; the other 
concerning the raifing and ordering of Men and Arms, which here ſeems to be 
referred to the King only, and in his ſervice; and this I grant may imply much in 
common capacity, viz. that all the of the Militia, is in the Second. 
But this trick catched not the people according to the King's meaning: for the 
words ad fidem Regis & Regui till left a muſe for the people to eſcape if 
they were called out againſt their duty to the Kingdom ; and taught the oo 
, - W ic 


| — IL King of Rnjlan; ” 
which is not yet repealed, viz. That mbar is not a—_—_— to their Faith: to the 
Kingdom, is nor ac to their Faith to the Ki "And, therefore they could 
find i in their hearts ſometimes to fit ſtill at home, w were called forth to 
War: as may appear in one 2 in the days of King > f 
rope 6 Any the hs oppallag foreign Power, at boch time as the Pope had 
done his worſt ſt him and vrhole Kingdom; which Army was of ſuch 
| * conſiderable denk, 6 I believe none fince the Congueſt to this day exceeded or 
parallel'd it: But the King's mean ſubmiſſion to the Pope's 
Nobles and People, as they left him to his own ſhifts; and that in ſuch manner, as 
although $ he had * of them, and liberty enough to have raed. 
an Army to have ſtrengthned himſelf againſt the Nobles, yet the Lords coming 
from London, brought on 2 ſuch 2 party as the King was not able to with- 
ſtand; and ſo he came off with that conclufion made at Ren- mend, which 
though in itſelf was honourable, yet loſt the King po earth e ee 
Wenn han made by bn. LO} 


e Lxiv. 
He third, Edward the Fr and Bdward 


” 


"ITC 


of tp nen 


4. 1/poſition of the ir Government. 01% : 


fore he died. Although the ſoul” be not ingendred from the parent, yet 
temperature of the body of the Child doth ſometimes ſo attemper the motion 
the ſoul, that chere is in the Child the very image 
_ the third lively expreſſed, being fo like. unto his Father Jabm in his worſt 
courſe, as if his Father's own ſpirit had entred into him, and animated him in all 
his ways. He brought in with him the firſt precedent of Conſcience. i in point of 

- Succeſhon by inheritance in the Engliſh Throne; for the ſtream of probabilities 
was pain him. He was a Child, and the times required a compleat man, and a 
man for War. He was the Child of King Jobn whoſe demerits of the State were 
now freſh in the minds of all men [Hewis alſo deſigned to the Throne by his 
Father's % Will; which was a We 
dut even now withſtood King 
not being in the power of a 15 
to his own will. Yet [the People 


the 
of 


8 1 Hepob the Crown in the Pope 
g of E — to diſpoſe of his Crown according 
and — Nobles] leaping over all theſe con 
fiderations, [and looking on the third as the Child. of a King, that by oe 
nouriture might prove a wiſe juſt King, they cloſed about this foark, in hope 


it might bring forth a flame whereby 9 warm enter es in ſtormy times, Nor 
ght bring F xs, Nor 


ſo diſtaſted the Yo 


the ſecond, Kings of England. 4rd fo a 6 mmol view od tbe | 


* 9 
28 244 3 i ws ts 


O hundred and ten years more 1 have together taken op, 
this firſt part of difcourſe concerning Engliſh r 
one ſpirit of arbitrary rule from Ring ſeemeth to throu 
whole, and 4 — 8 — — * 5 «AY ' | 
The firſt that preſents is Henry begotten in w 
he was in the very firſt enterprize of that ps: by Ring rſt Barons 
bloody Wars, and which this King was ſo miſerable as to continue for the greateſt 
t of his Life and Reign, and yet © happy-at to ſee it ended about four years 


of the Father's mind; and this | 


I29 


t for them to. admit, who hadM. Paris. 
s hands, as 


1216. 


— 


III WER 
G : did their hapes ſaan periſh; for, duri minority, the King was wiſe to follow, 
3 pod Counſel, and by it — be ill humouts —— bed gen- 
tracer in tlie raſh di his Father's government. Nor did he only follow 
the coinfels of others herein, but even at ſuch. times as their counſels croſſed, he 
choſe thoſe Counſels that fuited with the mak popular Way as is to be ſcen in the 


22 different counſels of the Archbiſhop of Ganitebury and Midlum Briware. And yet 


things troubled much tho times one, that they were times of parties; the 


two 
* the Earl of other, that the * Protector wis ſomewhat too excellent to he a meer ſervant;; and 
T. jt is hard for the Exgitf Nobility do endure him to be greater; although it may 


ſtem reaſonable that they that are thought worthy to govern. a King, ſhould be 
much more wdrthy to govern themſelves. But the Pope put an end to all occafion 
of queſtiva hereabout ; for by his Brief he declares the King to be ſixteen years 
old, and uf ape to govern himſelf ; and therefore all Caſtles are forthwith to be. 
u Pun. Tendicd-op into the King's hands. This proved the rock. of vſfence, hilſt ſome. 
An. 1223, obeyed the Pope, and were impugners of thaſe chat put more confidence in the 
1224. Caſtles than in the King's good- nature. Hence firſt ſprang a civil broil, thence 
want of money, then a Parligment, wherein the rand Charter of ' England's Li- 

berties once more was exchanged for a ſum of Monty. Thus God wheeled about 
ſucceſſes. Bu the King having over his tame age under the Government of 
wiſe Counſellors, and by this time beginning to feel liberty, it was his hard con- 
dition to meet with want of Money; and worſe, to meet With ill Counſellors, 
which ſerved him with ill advice, that the Grand Charter would keep him down, 
make him continually poor, and in a ſtate of page. To this giving credit, it 
ſhaped an Iden in his mind mat would never out for. forty years after; and thus ad- 
viſed, he neglecte his own engagement, dekes the Government, that by his Royal 
might do this without check of Conſcience, he forbad the Rudy of the Law, that 

w it might die without heir, and he have all by E/cheat. This ſadded the Engb/b, 
and mae them drive heavily: the King (to add more f b in 
Foreigners and foreign Councils ; and then all was at a and, The. cils were 
for new ways. The great delign was to get money to ſupply the King's wants; 
and as Aa was to keep the King in want: otherwiſe it had been 
thoſe at the helm to have the courſe of Foreigners 


for 
(other than themſelves), 
from abroad; the confluence of the 'Queen's/poorer Allies, laviſh entertainments, 


profuſe rewards, cheats from Rome, and all this in neceſſitous times, But ſtrangers, 
to maintain their own intereſts, muſt maintain ſtrangeneſs between the King and. 
his Subjects. To ſupply therefore theſe neceſſities, all ſhifts ate uſed, as reuoling 
of Charters, diſplacing of Officers, and ning them, - Aﬀoreſtations, with a train of 
oppreſſions depending on, Fines Amercements, corrupt Advancements, Loans, 
and many tricks to make rich men offenders, eſpecially projets upon the City of 
Londen®. Nevertheleſs all proved infinitely ſhort of his diſburſements ;. ſo as at 
„ ig any Pe ig er et ir wants, At the 
; people are w ſupply ; experience finding them- 
ſelves hurt by their ſupplies to the King, they grant upon conditions of renewing: 
the power of the Great Charter ; and many promiſes paſs from the King. to that 
end; and after that Oaths, and yet no performance: This makes the people any 


© See in the Preface to- Privilegia Loadini a brief aba of this King's Extortions,, he. 


—— Thea the King — Ke W „ in Send, 
den ies. in France, Wars 
— [a — Land, whither he is going: the people 
upon ſuch grounds give him aids ; but all but „or ill ſucceſs of 
R mad ines, they are 12 upplies of him for the "Holy" War. 
Then he penitent, and out new ſealed with the moſt ſolemn 
execrations that are to be found in the Womb of Story, and ſo punctually recorded, 
as if God would have all 8 to — > the Covenant 
between 'the King of England and his and therefore I cannot omit it. 
It was done in full Parliament, where the Lords Temporal and Spiritual, Knights, 1; Paris 
and others of the Clergy, al ftanding with theie Tapers bi burning; the King him- As. 1253. 
ſel#alfo ftanding with a chearly countenance, holding norte, a 9 11 
breaſt, che Archbiſhop pronounced this Cue enſving: Pr” OR 


Hy the autievity of Gal 


ommipotent, of the Som, and of f the Holy Glo, ROSA 
e and of 3 Apoſtles Peter and Paul, 
and of all the other and of the Holy Martyr and Archbiſhop Thomas, and of 
21 the — and of whe Edward King of England, ae 
and Virgins, and & all the Saints G,. * 
We Excommunicate and Anathematize, and ſequeſter from our boly Mother the | 
Crake are. Ong and 272 e the 3 Ze 
| "And all theſe that ſtall by any or ti or it y ve, 4 or change, ſecretly | 
er openly, in deed, word, or , by croſſing in part or thoſe | Beclfiaftical . 
. or ancient e ohrdhas eſpecially the Liberties and free 
Cuſtoms aohich are contained in the Charters of the common Liberties of Bogland, and 
the Foreſts, granted'by our 7s e- en Biſhops, 3 ww 
Barons, Knights, and Free- holders. * | * = 
Anu all who bade publi or * 
Fog 1 — — no See as cuſtoms *, 
rl or Brau 


— 7 cen lately in- 
e fuch matters, ſholl ip a e phrodacht 
Sentence : ſuch as are ignor ontl guilty ſal ncur th fame ef, L oro 
. fter admonttion. 
In 'the ſame cenſure are comprabended all perturbers of the peace of the Ring ond 
Nr for everlaſting memory ioberegf, wwe have hereunto put our Seals. © 
And then all throwing down their Tapers extinguiſhed and ſmoaking, they 125 
So lovall that ſhall go againſt this car fe be extint?, and fink in Hel. The King all 
the while continuing in the poſture above-mentioned, faid; So God me lep, I will 
eber ve all theſe — — fam re Beto TI” am LIAR 40 ROPES 
ang —— — 2 - 
ern 
If we man pare e L — copfidet elne Provi- 
dence, we may ſearoh into a Hiftories of 'all-ages, and we'ſhall-norifindwpargllel 
hereunto; ſo ſeriouſly compoſed, ſolemnly pronounced, with an Amen from the re- 
preſentative body of the whole 1 Kingdom, put in writing under ſeal, preſet ved to 


beſtertey; -vinalicatud by Sed bini un dhe ven eee open, "And 


1 . 


8 2 


dhe 


| The: Gia —— King of- n 
dhe duſt of time hath almoſt buried this out of the thoughts of men; ſo as few 
even of ſuch as know it, do ſeriouſly confider how far it may yet and even nom be 
charged upon the account of this Nation. Serious as it was, it was ſoon forgotten: 


nor would the King be long holden with promiſes, ſome unhappy Star ſtruck him 
in his birth: he had been too hard for his rr 
his Elbow, he can diſpenſe with his Oath, and bid defiance to an “ Execration : 


and in flat defiance of the Grand Charter profeſſeth oppreſſion, aceumulates foreign 
Counſellors, and Guards, contemns his own people, uſhers in the Pope's 
| Extortions upon them to fill up the meaſure: thrives in nothin on in the match 
4304 6 of dis Son and Succeſſot with 4 Siſter of Spain,” and yet that alſo helps to haſten on 
mme publick „ and that a Parliament that brought forth a bloody iffue ; 

although not any natural power, but occaſionally. For the Barons mean now 
no longer to truſt to promiſes ; ſtrangers are baniſhed the Realm, and others of the 
 Engliſb blood into their Places and Revenues. But this was not all, the 
King muſt confirm the Grand Charter; and thereto he addeth not only his own 
— Oath, but cauſeth the Prince his Son to confirm the ſame in like manner. It is 
to him, that the chief Officers of the Kingdom may be choſen 
nt ſhall like of +, And that other Laws meet for the govern- 
might be eſtabliſhed : of all theſe the King made no bones. 
in good earneſt, he was contented to diſrobe 
ade and difarm himſelf, and inveſt the Barons both with Sword and Scepter, retaining 
Da voching but the Crown for hümſeif. This had been ſafety enough for the King- 
| NT I GERT ns RGA was on the 
King's part made from a principle of ſhame and fear, ſo it was determined in anger; 
forte that the King bad been thus dreſt and girt for the ſpace of Four or Five 


Fe . he began firſt to ſtretch 
Conſcience, and 


rliame 


and having the Pope's Diſpenſation to help, ſoon makes his Oath 
_ to fly aſunder (although his Son had for the t more Conſcience.) . But the 
other girt held more „ for the Lords — — Arm by 


the King's own grant. Liceat omnibus in regno giro contra nos infurgere, & ad 
ee eee apes & operam dare, ac þ nadie in nullo tenerentur ; and the Lords 
maintained their told, though not witheut ſome jealouſies amongſt. themſelves. 
And. it is very probable had the King been a little longer breathed with patience, he 
might have had his will upon cafier terms: for the Lords were not ſo jealous of one 
another as the Commons were of the Lords, that they meaned to rule only 
for. themſelves, But the King now being in a wood, and bemired, ſo as he mult 
now reſolve to get all or Joſe all, and fo either ſacrifice his natural- defites,- or the 
- gemainder of his power, entred the field with the aid of thoſe Commons 
that choſe rather to be peeled by one King than many Lords. And thus the 
Lords received the firſt and gave the firſt foil: Afterwards-being worſted by i 
their own diviſions gt my ne ca they left a viRory w che King that might have 
made him abſolute, if he had been moderate; but purſuing revenge too far, he 
was diftaſted ef his own party that looked on him as a P that intended: 
to devour the Enemy firſt, that he might more freely nm, | 


®: Mar. Parii, this- King's own Hidoriogragher, bas given frequent. Inflances, quod. impudentar fregit bc 


mentum ſuum.. 
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| ouernment of Edward I. King.of Evigland. 


the iſſue. This made victory follow the King afar- off, and taught the King that 
Conqueror, ſo far as 


the end of Civil War muſt be attended with moderation in the 
may ſtand with publick ſafety ; or otherwiſe he that is Conqueror to-day by. the 
ſumed; and all parts tired after four years continual War, the State cometh to its 
right Wits, The King's 


ins in all this bloody ſweat may be ſummed up in two 

heads. Firſt, that he liberty to chuſe his principal Officers of State by advice- A” 
of the Lords, and them alſo diſplace by like Counſel. . Secondly, in that he gained - 
(though at a dear rate) wiſdom to obſerve the ſtate of affairs, and to apply-himſelf- = 
according to occaſion: ſo lived Henry the third for three or four years: after theſe 
troubles ; long enough to let the World know that he was able to govern like an 

Engliſh King, and to teach his Son by his own late experience to be a wiſe gover- 


nour betimes. whos". | - 4 Kendo | 5 
| firſt being trained up in the Tragedy of a: Civil War, wherein R 1. 


For Edwardthe 
he was one of the chief actors; and having expiated the bloody way of his riotous 
youth by his Holy War, as they called it; now he betakes himſelf to amends making, 
by Juſtice in Government; having found by his Father's experience, that a: King- 
dom — _m_ (like good huſbandry) preſerves the owner, but being neglected 
deſtr 2 2 | "By . — 
— — in his third year in Augigſt, was crowned in September, ſummoned 
a Parliament in F following, but adjourned it till after Zafter : and then it 
is found that the Church of late had been ill governed; the Clergy-men pgrieved 
by many ways, the people otherwiſe handled than. they ought to be, the Peace ill. 
kept, the Laws leſs uſed, and Delinquents leſs puniſhed was meet; and in- 
the ſenſe of theſe inconveniencies were the Laws of Weſtminſter the firſt made; 
herein the world may ſec the great difference between the Prince and: the King in 
one and: the fame man. | Bee of 
The tnoſt part of thoſe Laws were little other than plaiſters applied to particular 
| botches of thoſe times; wherein the King dealt with a tender hand, as if he feared 
to ulcerate any part, and eſpecially the „and therefore delivered the laſt Law. 
in a petitionary way to the — becauſe it concerned the execution of Juſtice in 
prohibited times, and yet up all with a. ſalvo to himſelf and his p we, 
like a wiſe King, that would neither loſe right, nor do wrong; nor yet ſtickle to 
debate with his Subjects now, Mhenas his eye was upon a further mark. For Leolin gs... 46. 
the Prinee of Hales had affronted him; and though he could, not endure affronts, 
yet could he diſſemble them for advantage; and b he ſuffered the Parliament to 
run its courſe, that he might have done the ſooner. Otherwiſe he had a-ſced of. 
his Father's conceit that Laws are not made for Kings, as a afterward : for : 
after he had gotten his Army into the field, he took a ffteenth which was granted M. Wen-. 
to his Father, and this was inaudito more: but there was no diſputing with power, 
and therefore the gubject muſt be contented rather to ſcore. it up 2 the future, 
than require preſent pay: ſo dangerous a thing it is for England, that Kings ſhould. 
have occaſian to he Armies, though for never ſo honourable an employment. 
- The ei chaſe is hotly: purſued, yet it did not rid much way; for it coſt-the 
Enghſb a voyage of nine years travel before they could attain the ſhore, although 
it had been often within their view. It may be the King found it. advantageous - 
or his Government, to maintain an Army. in the field under, the colour = 

| | l(b. 


— 


2 he ſwept 
; fome Authors reciting the 

: {fo as it ſeemeth the King was 
others not unlike, had almoſt 


Liberties i into the Ges hands, whereof 


» |< pooh and Quo are, under colour of N —— of - 


e che King ated be dhe en bse bim 
Subjects was not fully cured ; nor did the Lords truſt him further than 
needs muſt : for whether they ſerved in the Field, or met at Counſel, ſtill they 


years more of the 
King's ittle appor 
85 i any thing ——— — 2 
- Noe had fe foarcgly breathed himſelf and Army from the H/ Wars, but 
he found both France and Scotland his Enemies at once, The King faced 'only the 
| and fought the ſecond ; which held him work the remainder of his days : 
and at the ſame time alſo he ed both the Clergy and Laity at his own home, as 
for the behaviour ; and yet it failed him 

the world, — — 


his Lords would follow ; but it would not be, This angred | him, — gy 

nor would his Clergy allow him any aid Papa imconſulto, and therefore he outs them 

mne 6s. from thi | Theſe and his irregular Preparations for War, by ſummons 
not only of his Knights, but all others that held Land worth 20 l. er amm, and 
Taxes impoſed by an arbitrary way, increaſed Rancour into a-kind of State-fcoul, 
little better than @ For a ng whereof, the King granted u conſul- 
tation upon a. prohibition, and unto both C and Laity, a confiemation of the 
Grand Charter at the long run, and allowed it as the common Law of the 
CDs and feconded the fame with many ſucceeding confirmations, » 


Gs „2 .- . 
wenty ſeven and twenty eight years of, his Reign, as. if he had utter] ö 

— ht of a contrary way. But the Statute in his 28h year 3 Az; Edw. 1. 
Ring in the tail - was as ill as his /aving of ancient aids and priſali, hich was 
in Ei Statute of confirmation of the Charters, though it were omitted in this 
Statute ; for the was of ſuch a ſenſe as: time and occaſion would move the 
King's heart to malte it: and thus this Statute became like a Heu Pacus, à thing 
to till the for the preſent, and ſerve the King's turn, that he might more 
freely intend the conqueſt of the Scots ; which once done, he might, if he would, 3 a 
try maſteries with. ; But God would not have it fo ; the King in Scothend = 
had power to take, but could not overtake; and the Scots, like birds of — 
had wit enough to fly away, and courage enough to return upon advantage: and 
o the King was left 2o-hunt the wind, which made him to teturn. 

He might now expect the applauſe af his people for his good 3 
terrour of thoſe that had ſtopped the broad way of his extra t . 
therefore loules big, rubs up old fores, and (having his Army yet in the field) ſends 
for thoſe Lords that would not follow him in his Wars in Flanders. All come and 
ſubmit, and as it were in ſo many words let the King know that all is now 
tame, and like to be ridden at his diſcretion. And now there's nothing in his way 
bat the fatal execration, which he feared, not in relation to God's anger; but rather 
to the exaſ and the dread of the Pope's direful Thunder-bolt. To- 
avoid this ſtorm, he procures alDiſpenfation from Rome to petjure and oppreſs- 
without fin; a trick that he learned of his Father, and hid it within his breaſt, till now 
about two years before his end he brings it forth, to tell all the world that hitherto 
had been juft his will. But having obtained his purpoſe, he nevertheleſs 
miſſeth of his end; for a new King of Scots (our old good enemies) by divine 
providence fuddenly croſſedd his way before him; and now it boots not to contend 
for arbitrary Rule in Ex — def: cha-Cromn of 'Scotknd, which he once 
thought he had ſure ; he ca 4 about therefore, and having : ſpoken fair to his 
people, for Scut land he goes. Thus if all were not in a Parentheſis, the King in- 
tended a good period; but God only knows what his fartheſt reach would have 
been if he had returned, for he was taken out of this world in Scotlend, and fo- 
left this his ſomewhat like an i eQientence. 

His Son —— — hut that he wanted his Father's ſenſe, Tln. 
and had too much of his 8 bient humour, that a 
ſtiff ſpirit, and a weak mind, brought ſudden fire into the courſe of government, 
till it conſumed itſelf in its on flame. For this King having newly flipt out of a 
Bondage of wiſe Government under his Father, ran the wild chaſe after rafh de- 
fires, ſpending his former time in inordinate love, and his latter time upon re+- 
vengeful:anger, little inferior to rage; and fo in his whole was ſcarce 
his own man. His love was a ent of a ſtrange nature, that commanded him 
from all the contentments of his Kingdom to ſerve: one man, a ſtranger, and a 
to all manner of licentiouſneſs®, meerly. for ſome perſonal endowments. * — 
t ſhews that his judgment was weak, and his — frog, — 
welk, becauſe he diſcovered it before he was crowned : me of the weakeſt 
of the weaker Sex, the birth of whoſe minds are born as ſoon as they are conceived, 
and ſpeak as ſoon as they are born. It is true, that the of ſpirit may 


Work after — under the colour of ſome kind of. wiſdom. But 
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The Goodrnntht of Edward II. King of England: 


& is one thing to rule without Law, and another to live without Rule ug 2 
daſhes againſt the Law of an'Englib King, and may put on the Name of Policy, 
but the other deſtroys the Law of mankind, Nd N of 
bratiſh defire. 1 oy | „ Nr „ War Ann 1 
| was in view, we find nothing concerning Common- 
Parliament, ſaving two Ordinances: made by the King, 


parts of ing 
A wane, and aSina m 
The ition of 


bo 


in his 


+ 


loſt 
oved the Eclipſe, but (little the better thereby) 
pel the Sun to ſhine by force, when it hath no 
, the miſt of foreign Councils prevail ; this was 


in labour to 


FE 


F 


bred in and ended ig Blood. Through the Glaſs of 
forei foreign colour; the King to the People, and 

. the Peo begins to ſee himſelf undervalued, 
and that 1 ; 
honour ; blot that ever 
Engliſh and ſlighted at home. For the braveſt 
men, 


in common opinion; or, to _ in a higher ſtrain, 
man will not. The King thus 2 — 
„ fawns on the Clergy, paſſes to them the Ordinances of 
priſis bonus Cleri : which loſt the Free- men no Right, although 
Crown. And to careſs the Commons, made the Statute de Vice- 
comitibus, and the City of London likewiſe by the Statute de Gaualetto. But God ſaw 
all men run at riot, and ſends in upon the Nation, P Famine, and 
Teſtimonies of his diſpleaſure, even to the wonderment of other 
Nations; and this brought a kind of ſobriety into Affairs, made all ſorts tame, and 
for the preſent only prepared them for better times. For the King's time of long- 
ing again is come, and he muſt bave new Play-fcllows ; finds the Spencers, or 
Ins CGI e gray honour almoſt the reach of the 

9 


Eftreats into the Exchequer, 
Government. The : Barons nevertheleſs liked 
bei ſeveral occaſions exaſperated, join 

| The png by the Commons 
better of the — * of Barons, - whom. they faw 
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Ve Government ef  Edw. II. King of England. | 
vailed againſt the Barons, and made them the firſt precedent of death upon the 
fold. N [0h 35 | NI une, AE Bon. ns 

NN ow the Spencers are lords alone, thinking themſelves above the reach of the, 
once-formidable Barons, and the Commons too inferiour for their reſpect. Thus 
lifted up, they take a flight like that of Icarus,” They had ſo much of the King's | 
heart, as they could not ſpare. any part thereof to the Queen; and ſhe being 
as loth to ſpare as much for them as they had, retired with the Prince to a relief 
which they brought from beyond Sea, and with whom both Lords and Commons 
join, The favourites miſſing of their wonted wings, came down faſter then - they | 
aſcended ; and together with them, the King himſelf, all of them irrecoverably. 
Thus favourites, inſtead of Cement between Prince and People, becoming 1 
of offence, bring ruin ſometimes to all, but always themſelves. „ 1:42 hi 

The King foreſaw the ſtorm, and thought it ſafeſt firſt to cry truce with the peo- 
ple, and come to agreement with them by common conſent, for the extent of his 
Prerogative in certain - particular caſes queſtionable ; and this ſummed up, became reges. Reg. 
a Statute for future times, to be a ne plus ultra between the King and the People. Sar. de 
The like agreement likewiſe was concerning ſervices of Tenants to their Lords; Homag. 
and an Oath framed to vindicate them from alk encroachments. And ſomething 
was done to calm the Clergy for the demoliſhing of the Templar-Kmghts ; but the stat. Tem- 
wound was incurable ; words are not believed, if actions do not ſucceed ; nor will Pt. 
Oaths now made, bind Kings, Biſhops, Counſellors of State, Sheriffs, Mayors, © 
Bailiffs, or Judges, to do juſtice; nor directions for Frnunt of Courts or Ordi- 
nances Fug falſe Moneys and Weights, nor all them together, ſettle the 
people; but they adhere to the Queen, burning with jealouſy againſt the King, 
and both herſelf and the Lords with rage againſt the & The King flies, 
and (being forſaken of the le, the Lords, the Clergy, his own Son, and the 
Wife of his own boſom, God himſelf) as the moſt abſolute abject that ever 

ſwayed the Scepter, loſt the ſame ; and being made a monument of God's revenge 

upon inordinate defires in a King, and of the Exgliſß people, being enraged, not 
long ſurviving his demiſe, he died a death meet to be for ever blotted out of the 

thoughts of all Subjects, but to be had in everlaſting remembrance of all Kings. 

For if a Kingdom or Parliament miſleads the King, at the worſt he is but, miſled 

by his Council; but if he be drawn aſide by Favourites, he muſt thank his own 

luſt ; in the one, he hath but the leaſt ſhare in the burden; in the other, he muſt. 

bear the whole. 4 Ut Bows H iti Lots Heb 
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055 CHAP. LN. 9 
Of the condition of the Nobility of England, ill tbe time of Ed 
ee HET ee 92000 

o was Prerogative mounted up to the higheſt pitch, or endeavcured ſo 
| to be; either through the weakneſs or power of theſe Kings, of whom the 
firſt and laſt had little to ground upon but their own will; and the other, I mean 
Edward the firſt, had more wiſdom and power, but was otherwiſe diſtte Qed by 
foreign and more urgent ON : fo as the work fainted before it came to 


its full period. The conteſt was between the King and Barons, who.till oe 
| T eee ee eee 
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Aifs Fete rithier the Freut aud - richer. ſort of men than Peers, although they 
were of the number, I am not ſo ſharp-ſighted as to reach the utmoſt intentions 
of the Lords; but their pretences äre of ſuch pablick nature as it is plain, that if 
their private iptcreſt was wrapped up therein, they were inſeparable ;; And I. 

ſhall "never Uuarfel the Lords aim ut private 3 Whenas it is plain, th 
publick was io 1 rags conterned; and yet 1 will not juſtify all that I find 
M. Paris. An. Written conceriiing their Words and Actions. The ſpeech of the E. of Cornwal 
1227. th His elder Brother, and King Henry the Third, Iwill neither render up my Caſtle, 
nor depart ibe Kingdom, bur ee of the Peers; and of Simon the E. of 
Leicefter to the fame Ring, 7 Heu, and were he not a King, the Earl would 
make him repent his word; and of the Lords, that (hey wu, drive the King aut 
his Kingdom, and ele another; and of the E. Marſhal to Edward the firſt 
(in ſwearing] that be wowld neither yo into Gaſcoigne, nor bang; and ſuch other, 
do favour of pathons (eſpecially that of the E. of Lercefter and the Lords) and may 
ſeem harſh and unmannerly; and yet may admit of ſome allay, if the general 
rudeneſs of the times, the King's injurious provocations, and the paſſions of cho- 
lerick men, be weighed Vet will not all theſe trench upon the cauſe, 
nor render the ſtate of the Lords to high, or dif jonable to their place in 
the policy of the Kingdom of Exgland, as things then ſtood: I ſay, it was not 
difpropartionable ; for where the degree of a King was mounting up to ſuch a pitch 
as fo be above Law, the Lords exceeded not their places in prefling him with their 
Oounſels and Invaſidns as might violate the Laws and Liberties, or hinder the 
current of Juſtice; concerning which 1 ſhall ſhortly ſtate the caſe, and leave 
it to the cenſure of others. Tis Gootrmmant” of 'the le of this Nation in 
their original, was Democratical mixt with an Ariffocraty, if any credit be to be 
wen to that little light of Hiſtory that is left unto us from thoſe ancient times, 
fterwards when they ſwarm'd from their hive in Foreign parts, and came over 
hither, they came in a warlike manner, under one conducter, whom they called a 
z whoſe , Whatever in the War, yet in time of peace was not of 
that height as to rule alone; I mean, that whereas the Lords formerly had the 
Ber executory power of Laws ſettled in them, they never were abſolutely 
iveſted of that power by the acceſs of a King; nor was the King ever poſſeſſed of 
all that power, nor was it ever given to him; but the Lords did ever hold that 
power, the King concurring with them + ; and in caſe the King would not concur, 
the people generally ſided with the Lords, and fo in concluſion the King ſuffered 
in the From this ground did ariſe from time to time the wandrings of 
the people in electing and depoſing their Kings during the Saxon times. Nor did, 
nog, cogid the Nerman Wilkams ſhake off this co-partnerſhip, but were many 
mes, as well as other enſuing Princes, perſuaded againſt their own. minds and 
plotted defires. Nor can it otherwiſe be ſuppoſed where counſels are ſettled ; for 
whereto ſerve they, if (notwithſtanding them) the King may go the way of his 
inordinate defire? If the Lords then did appear againſt theſe Kings whereof we 
treat, in caſes where _ appeared againſt the Laws and Liberties of the people; 
it was heither new, nor ſo heinous as it is noiſed, for them (who are equally, if 
not more entruſted with the Commonwealth than the King > 3, 
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i ele time of Edward IN. 
the Counſellors are truſted more than the Counſelled) to be true, for the main- 
tenance of their truſt, in caſe the King ſhould deſert his. But the greater queſ- 
tion is concerning the m and War. It is as orobable, I grant, 
that the upon the by pl 50 N Ae oo vice of the 
times to be ru | if we ' (hg to w een alr ſaid, fi 

Reighe-feruiee was for the defence of the Kingdom bc en ih A 
greateſt power of Knight-ſervice reſted with the 7 
ownerſhip, but in point of direction for the benefit of the Commonwealth; and 
laſtly, that the ſtate of the times now, was ſuch as the Kingdom was oppreſſed 
by Arangers Counſels, and the Counſels of the Kingdom rejected; that inſtead of Law, 
Garriſons of ſtrangers ruled ; that no man could own his own ; that the Subject 
were looked upon as enemies; and of all this the King made the principal inſtru- 
ment, who had ruled and over-ruled in this manner, and ſo was reſolved to con- 
tinue: I ſhall leave it to the better judgment of others, what other healing plaiſ- 
ter was to be had for ſuch a ſore. Albeit it cannot be denied, that more due 
might have been tendered to the kingly dignity than was in thoſe times 
practiſed : And yet there was a difference alſo in the occaſions of War ; for cer- 
tainly that laſt War with Edward the Second, was more fatal, and yet leſs war- 
rantable ; and in the iſſue declared that there was more of the Queen therein than 
of the Lords, who knew a way of removing favourites from the King, witho 
removing the King from the Kingdom, or driving him out of the World. In 
which nevertheleſs, it cannot be concluded that the Lords party was increaſed 


1ed more 
than in the former Kings times; for the loſs of the field in Henry the Third; 


time againſt the Prince kept them in awe all the ſucceeding Reign (although th 
were not then tongue-tyed) and their ſecond loſs againſt Eduard the Second, hi 
was yet more ſharp, queſtionleſs quelled their {pirits (although they loſt no right 
thereby) and increaſed-the King's much by the acceſs to the Crown: of th 
ſervices of ſuch as held of thoſe Lords that were attainted or difinherited : A 

yet by a hidden providence, the King | | t came to t 
pinch. For when Edward the Second's Queen came from beyond the Seas, though 
with but a ſmall force,” all forſake the King ; neither regarding the former terrour 
of the Army of a King, nor the right of ſervice, nor Oath of Fealty, nor Pro- 
miſes, nor Laws, nor other En n 
enraged Woman; or, which is worſe, to a jealous Wife: So little can the name 
of a King do, when his perſon is deſpiſed ; and ſo vain for him to truſt in his 
Militia, that hath already diſarmed himſelf of the hearts of his Subjects. The 
ſum then of all the labours of the Nebler during theſe times will reſt in this, that 
they won the day, and yet loſt the field : although they loſt their own bloods and 
+ eſtates, yet they ſaved all to the people; and left Laws in force, able to debate 
with Prerogative in the hand of any King that ſhould ſucceed. Thus ſtood the 
matter in fact upon ſuch grounds as it had, the validity whereof it is not my work 
to cenſure neither by the ballance of Law or Goſpel, but leave it as a fore Time, 
that ſcarce will endure touch, nor bear a King further than he was good or brave. 


e Lords, not only in propriety and 


was little the better when it came to the 


gagements ; and ſo the King becomes a prey to an 


Seate of "the Eogliſh Clergy, 


Ar Exvr” 


| Of the State of the Engliſh Clergy wntil the Ps of Edward the 
Wird: And herein concerning the Statute of Circumſpecte agatis, 
Articuli Cleri; and of General Gouncils, and Mational 5 ynods. 


T was a time of much action throughout the whole Chriſtian State; and Rome 
now, having attained to its ot ap began to be eyed on all parts, as an ir- 
regular motion crofling all ¶ publick] affairs, that it may like the ſole Empreſs 
command all, and be controuled by none ; and this wrought ſome „ N in 
France, complainings in Exgland, and facings between the Emperor and the Pope. 
M. Paris. 720. How chargeable this was to the Pope's Treaſury it is not material, but it occaſioned, 
or was to be the occaſion, of all the intolerable exactions enſuing ; there 
being one year paſſed over without ſome extraordinary exaction levyed upon 
the Church-men, either by Proviſers, Tentbs, Procurations, Levies for the | Holy 
Var, vQuindizms, Benevolences, or other ſuch like; and where money was not to 
be had, by levies of Ornaments, or of rich apparel, by intimation, begging, per- 
fuading, commanding, threatning ; and in this courſe they continued till they had 
out- faced ſhame itſelf, and that the whole Law of Nome became comprehended 
in this one, Quicquid hbet licet. In general therefore the Church of Rome cannot 
be faid to thrive during theſe extorting times, although Nome did; for if the 
Laity were pillaged e King, the much more both by Pope and King : 
if the one complai the other cried : the one ſometimes found relief from the 
King, but the other was helpleſs ; for the Pope had no Ears to hear, nor the King 
Hands to help. He neither durſt nor 'would croſs the Pope, although the Clergy 
told him, that by theſe exactions they were impoveri in ſuch a manner, as 
they were diſabled to do him ſervice for their Lay-fees. Thus Rome becomes a 
burthen to Rome, and the Members weary of bearing their Head. Hereafter muſt 
the beware of falling out with Kings; for the Engh/b Clergy now, though 
late, ſee, that all is not Gold that gliſters; nor is it any great privilege to be the 
Pope's men, farther than the Pope will be a good Maſter, but this was not to be 
expected. Popes were grown ſo excellent, as they could not amend ; and Eng- 
land fo enamoured of them, as it is become their ver? bortus deliciarum, as the 
Pope called it, when he ſaw the rich veſtments of the Engliſh Churchmen; and 
therefore they muſt now be contented to be the Pope's viands as often as his hun- 
maw doth call, or ' otherwiſe they muſt fall out. An excellent poſture of 
irs, and brave preparative to diſpoſe the hearts of all forts for entertainment of 
the caly yoke of Chriſt's government, which was now at the door, and ready to 
be revealed ! Nevertheleſs, poor and mean as the Clergy were, they had courage 
enough not only to ſtickle both with King and People for their own liberties, but 
alſo to invade the liberties both of Crown and Commons ; having this advantage, that 
had to do with a King and People that were two ; and themſelves well ſeconded 

by the Pope, that had no leſs power in thoſe times of publick diſtraction, and was bound 


to ſerve the Cattle well that yielded him fo much milk. The particular matters of 
"2 6. / © kt E 0 1 : h : | 
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debate 


Pill ebe min of Edward. III. 
appear in their Paper of Grievances compoſed in Henry, the third's 


debate may 


the Time of Edward the firſt (if we ma 
tute of Circumſdecte agatis. Is the end. ch 


ereſdts that the whole may lie before 


gard they ſound much alike; and note the difference: all which I ſhall do, to 
the end that it may . more. plainly. appear what the Churchmens Idea was, and how 
far the common n and King v ee would agree thereto. 4444-448 


- The Complaints ae of this nature. 


1. That the Church-poſſe Mont in their = TY are waſted, and that Eſebeaters 
do not only ſeize the perſonal Eflate of the Abbot or Prior deceaſed, but fuch Corn in 
the Barn, and other Goods belonging to the houſes, for their maintenance; as alſo the 


1 1 
3 


you of Churches impropriate. 
2 4; & 5. \Elefttons are either difturbed the King's s Letters preceding, or by 
of the Royal aſſent ſubſequent to the ſaid Election. 


40 of ie -power, We the nos W Clergy, < put. in, cjeft, or reflore 
Incumbents 22 Bens word. 

7. Parlates are ſummoned to 2 to the Lay- power, in the Writs Quare ex- 
communicavit, and Quare non admiſit. 

8. Clerks are diſtrained in their Lay-fees, to anſwer befare the Lay- power in Mi- 
ons of Debts, Treſpaſs," or other perſonal, Actiont; and in caſe they have no Lay-fees, 
tbe Ordinary is diftrained 277 K Barony fo cauſe the Clerk to appear 

9. The Laity are forbi to take Oath, or to inform upon Oath before the Pre- 
lates, and to obey the Prelates commands in ſuch caſes. - 

10. Perſons' taken and impriſoned upon Excommunication, are ordinarily diſmift 
without ſatigfaction to the Prelate ; and ſometimes are not taken by the Sheriff, not- 
wit the King's Writ: And as well the King as his Officers do ordinarily com- 
municate with ſuch as are excommunicated, and likewiſe command others to communi- 
cate with them. 8 * * 

14. Clerks im riſened for Felony are refuſed to be delivere to f nary, un 
are ſecurity to 3 before hy ov of 285 Oyer ;. and ſometimes are hanged before 

Ordinary can demand them'; and ine tbeir beads are all ſhaven, that they 
"oy not appear to be Clerks.” . + 
6. Juſtices itinerant do impriſen Clerks defamed for Felany ny, or otherwiſe out-law 
them if they db not appear: e otherwiſe proceed againſt Clerks after their pur- 
gation before the Ord: 
13. The Lay-power ſeizes . the Eflates of Clerks degraled for Crimes. 


19. Clergy are compelled to anſwer and give ſatisfation for offences againſt the + 
Foreft-laws before the Lay- power: And in caſe of default, i be Bip by: diftreſs 


+5 compelled to order ſatigfaction, as well in ſuch caſes, as in perſonal Actions. 
22. Privileges of Sanctuary are invaded. by force. 
23. Executors of Biſhops are hindred rom adminiſtring the Eſtate without 8 


frft obtained from the King. 
24. The King's Tenants Goods axe ſeized after * * by the King” s Bayli ifs. 


. Inteſtates- Goods are GE oT their Tn, and their reg banged from 


N 


3 | . 0 26. The 
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time, and their Reſolutions thereupon: their Complaints, were renewed again in vid. Addie. 
give credit to Baronius) after the Sta- * 


1306. 


us, I ſhall ſet down the matter or ſubſtance of Pei "theſe Fapers ſeverally, in e. 


17. 


20. 
21 


31. 


35. 
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37- 
38. 


49- 
50. 


e The fucc 


determine the cau, 


and Edvard the firſt in his Stat. at Weftminfter,: and other Statates : the firſt ſpake 
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Courts, Sabrilege, 


ants a may fe erat N 2 2 
1 ment for Adult 
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2 e to be 7 2 the = x ; 72 


ſiaſtical is amerced; if be pro- 
, te ribaulds : and in caſe 
Ecclefiaſtical rg $ eee, yet there is no Cofts allowed for 


matters Ecclefiaftical d, arabibie; 
e ee eee 
rankalmoin, are in 
5 2 Tenure, the Sl v though Clergy-men, are compelled to do 2. 2 
-Courts, and are charged with 1mpofitions, and are d, ained bereunts, although 
engl of the Donor in 2 bis diſtreſs. | 
9. Prelates ſummoned to higher Courts, are not allowed to make Attorneys to ap- 
aol fir thaw ts the ceferienr colt Charts. 
41. rr or ther aud impſitions, compel the Church-men 1 
E . charged with garter, Cart-ſerice, and purveyin 
it 
7 55 — to the Liberties of the Church, 


The Chancery ſendetb out new W 
1 of the Kingdom, Prince 


breach — ant contrary to ths * 


nen 


nap 


ceed ag ain the 
* bs Jos for 5 
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DA Fea: 


and Prelates. 


45- The King doth compel the Clergy to Benevolences to the King af bis Voyage 
gc 
2 1 granted to Clergy-men, are turned into Fines by the Fuftices, 
them taken 
7 fr me of appearance before the Fuftices itinerant, and 
** , en common ſummons. 
Quo warranto's granted againſt the Clergy for their Liberties, and the ſame 
25 unleſs they be ſet down in expreſs words in their Charter, natwithflanding that 
by long cuſtom they have enjoyed the ſame, and many times contrary to expreſs grant. 
This is the ſum of their Paper Grievances ; and becauſe they found the King 
either wilful or unconſtant, they reſolte upon a Remedy of their own, by Ex- 
comunication and Interdi#ion, not ſparing the perſons of any principal or acceſſary, 
nor their Lands, no not of the King himſelf: and for this they join all as one man. 
Now what ſcare this made, I know not, but the third in the Stat. of Marib. 


fair, and ſeemed to redreſs ſome of theſe complaints: as alſo did Edward the ſe- 
cond 3 and yet the Common Law loſt little ground thereby. 

That which the third did, age bis promiſes of reforming, was done i 
the Stat. of Marilridge, c. 29. 


ers of Abbots, Priars, and Prelates, &c. foal! have an 
Hun 75 * fer Tropoſe done nigh before the death 1 their 


Pre- 


— 


i de lor of Edward III. Ms 


Pridecifſors upon the Eftates of dbtir Corporations. And ſball proje- 
cute an Aftion begun by their Predeciſſort. And alſo ſhall baus an 


aſſize again intruders into auy of the Poſſeſſions belonging to the ſaid 


Corporations whereof their Predeceſſors died ſeized. 5 
This might ſeem. a remedy pane againſt the firſt Malady complained: of, 
and welten e bound all but the King; and ſo might perchance abate ſomewhat 
the edge of that Article. But it being the Clergy's reach to grow rich, and the 
Pope's cunning to help on that Work, that they might be as ſtores for ſupply of 
his Treaſury 3 ,and had forbidden Abbots and other Prelates, Cc. the liberty of 
diſpoſing their Eſtates by loft Will : Kings therefore, as ſupreme Patrons to theſe 
bodies in their vacancies, uſed to ſeize all the Eſtates of the Prelates, with the Tem- 
poralities, to their own uſe, as well to preſerve the Riches of the Kingdom to it 
ſelf, and the poſſeſſions of ſuch Corporations from ſpoil, as to be a cloke of their 
own covetouſneſs. And under the Eſtates of the Prelates, or Heads?of theſe Corpo- 
rations, all the Goods and Chattles belonging to the ſaid ions were com- 
prehended, lo Ray that all was by Law adindged to be in the ſole of Fits.. Abbe. 
ſuch a Head, and without whom all the reſt were accounted but as dead perfors. *5: 


V Clrgy-mam is bound to attend at the Sheriff 's Turn. uw be e. 50. 


William the Conqueror firſt exempted the perſons of the Clergy from attendance 
upon Temporal Courts; yet they were ſtill urged thereto, and -eſpecially by a_. _ 
Law in Henry the firſt's time; but by this Law they are diſcharged, and in ſome fl Hi. . 
meaſure a proviſion made _ the grievance in the 39th Article before-mentioned. c. 31. 
Theſe amends. we find made to the Clergy by the third, beſides his confirm-- 
ing the Grand Charter : And his Son Edward the firſt parſued the fame courſe, 
eſpecially in his firſt times, when he was but tenderly rooted ; as may appear in 
the Statute of Mi. 1. ew | | 


 Cletgy-mien nor their "Houſes Pull 'be charged with Quarter, "nor wes, «. « » 
their Goods with Purveyance or Cart-Service, under peril of impriſon- 
ment, and damages by action or impriſonment. * | 
The great endowments of Lands, Rents, and Revenues. given to the Church- 
men by the Laity, was for the maintenance of Hoſprtality, and works of Charity: 
The Founders and Benefactors hereby obtained a right of Corody-or. Entertainment 
at luch places, in nature of Free-quarter ; which in the neceſſitous times of 
the third, became ſo common, that every one that had never ed 
right, and the King above all the reſt. By nieans-whereof, the Church- revenues 
were exceedingly waſted: for remedy whereof, all Offenders; are by this Statute 
made liable to'fihe and impriſonment, and double damages in eaſe of Action of Treſ- 
paſs; the King only excepted, againſt whom they had uo - defence, but would ta- 
ther have won him to have been their defence againſt the exactions from Rome 
that continually plagurd them. | i 


— Fhbmy, "being dimanales, yballibe alaliverad \co 
tbe Ordinary ; bur being indifted, That not be diſmiſſed zy #he O b. 1 c. 6. 
1 without due purgation. | 
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144 5 State of i Engliſh Clergy, | 
- » With due reſpects to the Judgment of thoſe grave and honourable perſons. of the 
Co. 2. inftit. Law, it 8 —_ fore the making thereof, the uſe 26g that if a 
Sant. 130. Clerk was defamed, or appealed by an Offender for Felony; before Convictlon, he 
was forthwith impriſoned. Nor could he be delivered unto the Ordinary upon de- 
mand before ft taken,- unleſs upon ſufficient Security to endure the 'Tryal be- 
fore the Judges itinerant; which thing was not eaſy to be had for a -Clerk, as 
times then were. This Law therefore was made in favour of the Clergy, who re- 
quired that ſuch as were Clerici nati & boneſii, ſhould forthwith upon their ap- 
ing be ſent unto their Ordinary; and thoſe which were vag! & incognit;, 
ſhould upon demand be delivered to be judged by their Ordinary freely, and non ex- 
is Tuftictariis guibuſcungue. Such wandring Clerks therefore the Clergy will 
ve delivered before Inguifitien, if demand be made. Nevertheleſs, becauſe the 
Indictment paſſed many times before the Demand came; for by the fifteenth Ar- 
_ ticle of the Clergy's Complaints foregoing, it appears that the Lay- Judge made more 
than ordinary ſpeed, for fear of ſtop : This Law provided that ſuch alſo ſhould 
be delivered to their Ordinary, and that due purgation ſhould paſs before the 
were delivered; and in caſe the Ordinary neglected his duty herein, he was liable 
Briton. 4. to a Fine or Amercement. Thus is Briton to be underſtood in this point; where- 
Braton, lib, as Brafon ſpeaking of ſuch as are convicted, affirmeth, That if demand be made 
3. fol. 123. of ſuch as are not indicted (for of ſuch he ſpeaketh) they ought to be delivered 
without Indictment: I ſuppoſe he meaneth by the Qurch- Law; for till this Statute 
- the Tem Judges practice was otherwiſe, as appeareth by the fourteenth Ar- 
| ticle of the Clergy Complaint foregoing ; and ſo by this Law, the fourteenth and 
fiftceath Articles of the Clergy's Complaint are anſwered. 


Difurters of the Freedom of Eletio fu 


With ſubmiſſion to the judgment of others, I ſuppoſe that this was framed 
principally for the Satisfaction of the Clergy's Complaints in the third, fourth, and 
fifth Articles foregoing: and I am the rather induced thereto, becauſe as touching 
Ele#ions in Temporal places of Government, ſeveral Laws are 5 ors framed ; 
ſuch as are lesions of Sheriffs and Coroners, whereof the one is Weſt." 1. cap. 10. 
the other Artic. Super. Cart. cap. 10. And no Law is eſpecially made as touch- 
ing the Elections of the Clergy, if not thisk 7 T 


a . p | | CHEST TITLED | a} 2 4 , 3 . '# | 
Ve#-2-19-Ordinaries having the Goods of the Inteftate,' ſhall anſwer his Der. 


Originally the Goods of the Inteftate paſſeth by a kind of deſcent to the Children: 
' afterward by a Saxon Law, the Wife had her part; and this continued all the Nor- 
mant time. But now the ſtrength of the Canon- Law growing to its full pitch, 
"after a long chaſe attached the prey. In Henry the firſt's time they had gotten 2 
- taſte ; for although the Wife and Children, or next of kin, had then the poſſeſ- 
ſion, yet it was for the good of the Soul of the deceaſed ;. and the Ordinary had 3 

directing power therein, and ſo was in the nature of an overſeer, and ſomewhat 

more. Afterwards in the time of King , the Clergy had drawn blood: for 
though the poſſeſſion was as formerly, Jet e dividend muſt be made in the vices 
of the Church ; and by this means the dividers were but meer inſtruments, and 


M. Paris ad. 
dit. fol. 200, 
206, 207. 


f. 11. 


Well. 1. c. 5: 


L 


= 


| 'till-the time of Edward III. 148 
the right was vaniſhed into the Clouds, or, as the Lawyers term it, in Abtyance.  * 
But in Henry the third's time, the Clergy had not only gotten the game, but gor n 
it: Both Right and Paſſaſion was now become theirs, and wrong done to none burt 
the Clouds. This was not well digeſted before Edward the firſt recovered of . 
the morſel, and by this Law declared. the uſe to be-for the benefit of the Kagel. 

And thus the one was ſatisfied in having what he uſed not, the other, in uſing what 
he had not. | | | "Jo I 5 N 

But theſe are but gleanings; the Law of Circumſpetie agatis brings in a load at 
once: For the Clergy being vexed with the paſſing of the Statute of Mertimain 
(whereof hereafter when we come to ſpeak of the Clergy's- loſſes)! they make 
grievous complaints of wrongs done to their privileges. And after fix years the Antiq. Brie, 
King is at length won, and paſſed a writing ſomewhat like a grant of Liberties, 9 
which before-times were in controverſy : and this Grant, if it may be ſo called, 
hath by continuance uſurped the name of à Statute; but in its own nature is no 
other than a Myit directed to the Judges, in ſubſtance as followeth : _ __ 

Take 2 ao heed that you ao not puniſh the Biſhop of Norwich and — 
his Clergy, if. they hold plea in Court-Chriſtian 75 things merely ſpiri- Y 
tual : for in ſuch caſes the Ecclefiaſtical Fudge hath cognizance, not- 
with landing the King s prohibition. ; | 
It is therefore neither Grant or Releaſe; but as it were a Covenant that the Clergy 
ſhall hold peaceable 2 of what they had, upon this ground, that the King's 
prohibition hath no place in ſuch as are merely ſiritual. So as hereby the Clergy 
got a Judgment againſt the Crown by confeſſion, and an Eſtoppel, upon this 
maxim, that ſpiritual things belong to ſpiritual men, into which rank the King's 

rſon cannot come: thus thought they; but what are Hiritual cauſes; and why 
ſo called? are they. ſuch as concern ſpiritual perſons and things? this was the old 
way: mark; but if we bring into this Category, Adultery, Fornication, Inceſt; &c. 
we ſhall mar all. Linwood tells us, that mere ſpiritualia are ſuch as are fine mixtura 
temporalium : there may be ſomewhat in this, though I cannot find it; nor can 1 
make out the ſenſe of the term any other way, but to limit it to ſuch things which 
by common cuſtom the Eccleſaſtical Judge had cognizance of: for otherwiſe neither 
King nor Law ever intended it to be expounded by the Canan, nor was it the intent 
of this Writ, Law, or Licence (call it what you will) thus to conclude,” as the 
particulars following will manifeſt. | Ne | 


* 


Fiornication, Adultery, and ſucb- lile, puniſhed ſometimes upon _:. 
1 X *> 1 | * This 7 
body, and ſometimes upon the purſe *. | | . | e ori 
e an pu- 


Theſe crimes the Saxons puniſhed by the Temporal power, as I have already niable in the 
ſhewed. The Normans continued this courſe, if we may believe the Conquerors | 
Laws, which gave the fine in ſuch caſes to the Lord of the Delinquent. | And it is El. Gvliclm. 
confeſſed, that Henry the firſt and the ſecond continued it; as the Clergy's own.;,1. 
complaint, juſt or unjuſt, doth witneſs, And what courſe was holden in the time 
of King Steven and Jobn, is to me unknown; nor is it much to be regarded, ſeeing Two ache 
the latter did he cared not what, and the former to gain the-good-will of ,z' 

the Clergy regarded not what he _ The cuſtom therefore cannot be — SES, 


* 


AY. 
* 


CY 


146 State of the Engliſh Cg, 95 Hen... 
C.. good for the Clergy, much leſs to puniſh the bodies of Frame in ſuch'caſes, "ir 
I" F formerly, nor 
no complaint before now for denial :- for my part therefore I ſhall not apprehend 
it of a higher nature than the King's Writ, which in thoſe days went forth at 
random, if the 44rb Article of the s complaints foregoing be true : It 
being ſo contrary to the common ſenſe of Parliament to give the Bodies of the 
Freemen to the will of the Clergy, to whom they would not ſubmit their Free- 
bolds. But the Writ proceeds in enumeration of parti 2 N e 


Reparations and adornings of Churches, and Fences of Church-yard:. 
FVielence done to a Clerk, Defamation to reform, not to give damage. 


Perjury, oblations, s of Tythes between Rectar and Pariſhioner. 
Right of Tythes between two Refiors to a fourth part of the value. 


Mortuaries due by cuſtom. A Penſion from a Rector to a Prelate or 
Advocate. I 


The moſt of which were under the power of a prohibition in the time of 
the third, who was King but yeſterday, as the Articles of complaint for- 
merly ſet down do manifeſt. Nor had the ever better Title than connivance 
of ſome ſuch favourites as King Steven, whoſe Acts may, peradventure, be urged 
againſt Kings, but not againſt the people, unleſs their own act can be produced to 
warrant them. The learning, in the Princes caſe, will (I ſuppoſe) admit of a 
difference: for it can never be made out, that the King's Council in Parliament 
* This Mag- was the N Conciitum Regni, but only the Houſe of Lords; and therefore 
mm co 2 whatever paſſed.in Parliament by their only advice might bind the King, but could 
never reach the Commons nor their Liberties. And thus the Grand in the 
in firſt conception was concluſive to the King, but was not the act of the Parliament; 
becauſe the Parliament cannot grant a Charter to itſelf of that which was originally 
cuſtom. And therefore this Law, however countenanced, can never be concluded 
to be other than a Permiſſion ; not only becauſe it was never the Act of the Com- 
of England, but becauſe it is contrary to the liberty of the Freemen. And 
is beyond all imagination, that the Commons ſhould out themſelves from the pro- 
tection of the Common-Law, and.yoke themſelves, their Free-holds, and Eſtates, 
under the of the Canons; nor ought ſuch a conſtruction to be admitted, 
words to warrant it. As the concluſion, it is worſe, and not 
- only diſhonourable to the King in binding his Arms from ing his Subjects 
by the Common Laws, and ſo in ſome reſpects making them Outlaws ; but diſho- 
nourable to itſelf, whilſt it makes Probibetions ded upon Laws to be nullities, 

a late trick of non obſtante, which was firſt taken up by the Pope, then by Henry 

the third, and by this King granted to the Clergy : and thus are all ſet at liberty from 

any rule but of that Licentzouſneſi, Nevertheleſs, this Law did thrive accordingly ; 

for we find ſcarce any foot-ſteps in ſtory of any regard had thereof till it became 
grey-headed. For it was not long ere the King ſtood in need of money, and 

was neceffitated to try the good wills of the Clergy more than once: this occa- 
Aug: Brit. fioned them to be flow in anſwer, and in concluſion to deny that they ſhould-aid 
= "the King with any more money, Papa inconfulto. The King hereupon _— 
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1; That te King ices ee 6 # 3 accounts . 
tors, and , Hebes, eſpecially to the Fourth ons 2 the Liwag. of nal. an. 22 
2. al # ping of ben. The Crs tend That the King's Milk 
were di Hr 5 from paying 0 9, ks attendi on the Exchequer, were 
—— ta non - e fs pw after their deceaſe, their Goods tvere ſeized tll 


their accounts were made. That Ecclefiaftical poſſeſſions were waſted during vacancies. 
3- That Clerks were admitted to free ls by Lay-men. 
4. That the King's Juſtices took cognizance of Uſury, Defamation, . 
Clerks, Sacrilege, Oblarions, Fences of the Church-yards Mortuaries. 
F. That Probibitions are  —_— without ſurmiſe. 
6. That Clerks are cal in te King's Court for crimes, and being e. 
quitted, the Informers eſcape . penalty. 


That Clerks are not allowed therr Clergy. 

4 That after purgation made, Clerks are queſtioned i in 1 King's Coure for. the 
ame offence. * 

# 9. That perſons in Sanduury are therein befeged. 

10. That the Writ de Cautione — 


ſatisfied; and excommunicate are enlarged in like manner. 
11. That Debts between Clerks due, . Courts. 


12. Ties ByGops ave nen Diftreſs to cauſe Clerks to appear in Lay-courts 
without cauſe. 


13. That the Church heb its right by the ceafing of Rent or Penſn by the ſpace of 
— compelled to ſue in the Lay-courts fir their right in poſſeſſions 


2 . 5 1 = 
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tb, — be wr 


4. That Nuns are 
befalling by deceaſs of their Kindved, 
„ are deprived of their Privileges till they flew Quo Warranto 


= That nnn, EY Sheriffs and Great 
are examined in the Lay-courts, 


17. That Biſhops refuſal of Clerks 
18. That Patrons of' Religt ww os > OR VE. 
19. That Bi e and Bbardy are trindts 

20. That the King ſuffers his Eivings to be vacant for many years. 

21. That the Clergy are wronged ty the Statute" . | 


Here's all, and more than all that's true ; and more than enough; to let the 
Reader ſee that the Writ Grcumſpecte agatis was but a face put on for the preſent, 
after laid aſide, and the Clergy left to the bare Canon. They likewiſe ſhew what 
the Clergy aim'd at: and in chat they did not obtain, it was to be attributed tothe 
reſolution of the Laity, and not any neglect in themſelves, for the Arch- 
died in the ſervice ; and it is thought that grief for theſe matters was no little ca 
thereof. But the times within a while, grew. troubleſome, and the King in. 
of the Tone Wars, being unadviſed in his way, * the prop by by his Aries 

U 2 | — 


P Ant Brit. 


* . 21 ? _ . 4 
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arbitrary levy of Men and Money, as it brought forth a Szare-ſcoul, little in- 

| feriour to a Quarrel. And to pacify the Clergy, he granted them the Writ de 
Stat. de con- conſultatione babenda in all matrimonial and teftamentary caſes, which were of "their 
fultat. 14-E.1. leaſt doubted privileges; and this qualified the firſt Article of complaint next 
| foregoing, if ſuch cauſe they had of complaint; and this was all that the Clexgy 
got at Edward the firſt's hands, Edward the ſecond was a man that was neither 
Well- affected to Rome, nor weak in ſpirit; and yet fo unhappy, that his way 
neither promiſed good ſucceſs, nor never had it; and fo he became à Servant 


unto the humours of his Servants, to keep his head above water; but eſpecially KF 


after he was chaſed by the Scots, and quite out of breath, he calls for help of all, 
but firſt of the Clergy, and beſpeaks them with the Ordinance of Articuli Cleri; 


wherein he gives ſome ſatisfaction to the complaints formerly mentioned, which it 
ſeems by Barenius, were exhibited in Parliament. 


Ecclefraftical Cognizance extendeth unto Tythes, Oblations, and 
Mortuaries, and to pecuniary recompence. 


Ing the firſt times, neglect or denial of Church-duties was puniſhed in the King's 
1 Court by Fine. Afterwards the Biſhop was joined in that Work, and the Tythadle 
II Lü e . Goods were ſcized ; either parts whereof were taken to the Lords and the Biſhops 
LL Canu.c.8. uſe by moyeties, a ninth part left to the Owner, and the tenth to the Church. Nor 
had the Biſhops any peculiar Courts of cognizance of cauſes, till the times of the 
Normant; nor as yet in thoſe times had they power to all intents: For though it 
be true, that the Roman Tribute of Peter- was allowed by the Conqueror's 
Il. Gd 20. Law to the Biſhops Court, yet we find no Law for Tythes and other profits to be 


c. Spicileg. 
180. 


An. 3:73. Payed not their Vibes; and in caſe they then refuſed, they ſhould be Anathem. 
And after that time in a Council at Oxford under Steven Archbiſhop of Canterbury, 
Articali it was decreed that the Laity ſhould be entreated firſt to pay their Tythes, and then 
e if neceſſity require, that they ſhould be compelled by Ecclefiaſtical Cenſure. So as 
Baronius, their power crept up by degrees in recovering of Church- duties, as it did in Teſta- 
Annal. 1222. rnentary matters; and at length Henry the third, worn and ſpent with the Baron: 
=P: 9 Wars, about his latter end yielded to Boniface the Archbiſhop his importunate de- 
mands ; and firſt gave liberty to the Clergy to be their own Judges: and yet the 
Lay- Judges, although divers of them were Clergy-men, did not ſuddenly torbear, 
till this Law came, which gave ſome ſatisfaction to the firſt and fourth Articles of 
Complaint foregoing. \ 1 5 in he e cr 


Ecclgſaſtical Cognizance extendeth not to a fourth part of the 
Vibes of any Living, nor to pecuniary Mults for fin, ſaving ty 
way of ' commutation. 4a Berta rodeo 
_* - = The Complaint of the Clergy in Henry the third's time, was ak > the King's 
probibition in caſe of Tythes indefinitely : for in thoſe times, = afterwards 1 
| | 


"till the pts of Edward Hr. . 49 


Ea the firſt's time, the King's Court had the copnizance of all Bibel; and 
therefore in the Statute of Weft. 2. c. 5. the Writ of Indicavit was allowed in — 

of right of any portion of Yiebes; yet the Church ſtill gained ground, and about, 

or before the death of Edward the fri, the Temporal Judge had yielded unto. the 

Clergy the cognizance of a portion of Heber under the value of the fourth part ; Artic. 1. 
for in the Article next foregoing, the * bh complaint was, that the King's Fuftites 

held cognizance of the fourth part ; and wegen were conſined thereto by this ges 


Law, Which the Clergy could never remove. 


For vialencs done to Clerks the offender all ak ka is theas. 3 


King's Court; but Excomm unication, Penance, and Commutations 


Hall be in the Biſhop's Court. © 


_y 


The c Titi had an antient claim to the protection of Clerks, both as „ besch⸗ 
ing their perſons and eſtates; and prevailed ſo far, as they were thereby emboldened 
to offer violence unto others. But as I formerly ſhewed, by a Law in Henry the 
Second's time, the Temporal Judge reſumed his original Power ; and this became a 
ſore eyil between the Clergy and Laity : for thouph it were allowed that Clerks 
ſhould not be ſued but before the Eccleſiaſtical Judge in ſuch caſes, yet it was. no 
Warrant for the Laity likewiſe to be called before the Eccleſiaſtical Judge in ſuch 
caſes ; and therefore the Clergy's complaints ſhew that the Matter was doubtful; and 
that the Lay- Judge generally maintained his Juriſdiction, although ſometimes he 
diſclaimed it; as it may appear in the caſe of a Treſpaſs 1 in'the nature of a riot com- 
mitted upon the Priory of Sr. Jabn of Jeruſalem, in the ſeventh year of Henry the pi Herb. 
Third, whenas it was adjudged per Curiam, that it belonged to the Beckfraftital Court to 7 Hen. 3. 
puniſh. But in Edward the Firſt's time, by the Ordinance of Circamſpette agetis, 50. 8 
and Articles concerning Prohibitions, the difference was made between damages, and 
tro reformatione, and * ſame affirmed by this Law); and fo the matter ſettled, 
and the fourth Article of the Clergy” 8 e in ſome meaſure was ſatisfied. 


Defama tin within cognizance of the Ecclefiaſ ical Court, and « car- cap. 4- 


foral Penance therefore, and C ommutation. 


YER) 


ww 


The words are general and peremptory, with Beds Tos the King s prabibition; 
and yet the Law afterwards reſtrained the ſenſe to defamation for crimes, or offences 
triable in the Eccleſiaſtical Court: and this gave further 8 to the fourth 
Article of the Clergy s complaint foregoing. A 


} 


Tythes of nc M ills may be recovered i in the 222 Courts. + p. 5. 


This Hebe of Mills was a new encreachiad en never: raentiooadcin any for- 
mer Law of this Kingdom, nor demanded by __ Synod at London, Anno 1173. 
which mentions Fruzt-Trees, young. Broods of living creatures that ate tame, ; 
Herbage, Butter, "Cheeſe, with other. particulars, but mentions, not new Mills. It bens Tom. 


is true, that antiently Mills, paid Tythes ; but ſuch they were, which were antient, 7. 661. 
and had paid the fame by cuſtom; and ſach as by Law in the Conf o time g * 


wore declared t0 be given a Rege, Baronibus, S 2 yy 7 = 3 35 =” 


Cap. 7. 


cap. 8. 


cap. 9- 
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the Clergy's complaint next foregoing, it appears that the King's: Milk refuſed-to | 
ul this Hebe: now whether the new Mill were called the King's Mills, as being 

made upon the publick ſtreams by the King's licence ; or whether the Mills newly 
made within the Demeſnes of the Crown, it is not to be infiſted upon; but it is 

7 that till this Law was made, the new Milt would not Bile their | 


One of the ſame matter may be tryed at the Common-Law, after | 


Sentence in the Spiritual Court, in divers reſpecłt. 

The ſore that was complained of, was, n ation i 
ä 2 made, — proceeded againſt in the gt Coun in £4 
of breach of Peace or Felony, as may appear out of the 16th Article of the Clergy 
firſt Complaints, and the $th Article of that taken out of Baronius. Nevertheleſs 
the preſent Law ſubjoins an example of the queſtioning. a Lay- man in the Eccle- 
fiaſtical Court, in caſe of violence done to a Clerb, as a matter which may be tryed 
in the Eccleſiaſtical Court, and yet reviewed by the King's Court. | 


The Writ de Fxcommunicato deliberando ſpall not iſſue forth, but 
wpon evident breach of the King's Lil. 
This might be intended in fatisfaQtion of the Tenth Article of the Clergy's com- 
plaint in Beronizs, and the Tenth Article in the Clergy's complaint firſt recited ; 


although that complaint both in the 10, 11, 12, and 33 Articles, ſeem to be but 
clamour upon Officers, and not the King's Court of Juſtice. | 


Clerks Officers to the Exchequer are to be corrected by their or. 
naries ; and yet not tyed to refidence during their attendance on the | 
Exchequer. 


This is io part an anſwer to the ſecond Article of the Clergy's laſt complaint, and 
a juſtification thereof, as a thing that is pro bono publics, | 


Clergy- 


, 


mens Goods ſhall not be diſtrained either in the 
Sanctuary grounds, wnleſs ſuch as have been of late 


The complaint exhibited in Henry the third's time, and the 8th Article, was 
only in ordinary perſonal Actions; but in the complaint made in Edward the 
ſecond's time, Article 12. is, that it is without cauſe that they are ſo diſtrained. 
This Law yieldeth them ſomewhat, viz. immunity from Diſtreſs within their 
ancient poſſeſſions, which had been by antient cuſtom privileged ; but yields nothing 
as touching their latter purchaſed lands, becauſe they. had no ſuch — 3 


Hi — and Sanfuaries ſhall be free for | fuck as objure, o as 
they "Bal neither be diftrained from liberty, nor neceſſaries kept 2 
them. Feloni may make free confeſſion to the Prieſt without , 


* 


. 


u the "time of Edward III. 111 
The Grievance in the 224 Article of the Clergy's complaint in Hejry the Thitd's 
3 the ninth in that of the times of Ev. 2. are de e bie. 


Hufes of 'Reliitin nl nor be oppreſſed with Cortdis, Pinfits, oor.» 
Entertainments of great men. | | | | 
This anſwered the grievance in the 42. and 43. of the firſt complaint, and the. 
13th of the latter, and in effect was little other than what was formerly ſettled by 
Weſt. 1. cap. I. | . 


The King's Tenants may be cited before the Ordinary out of their ap. 12. 
own Town ; and if Excommunicated for want of appearance, the Writ 
de Excommunicato Capiendo, ſhall be awarded. 


A remedy this was againſt the grievances in the 12th and 33 Articles of the firſt 
complaint, and in the 1oth Article of the laſt ſchedule of complaints. And thus 
the Clergy have gotten the day of the King's Tenants, which they had been ſtriving 
for ever ſince the Conqueſt, as may appear by what hath been formerly faid ; and now 
the King's Tenants are in no better condition than other men, viz. they may now 
be excommunicated without the King's licence: nor is the anſwer Nummant fuit 
negatum to be referred to the point of Excommunication ; for that power was 
denyed them but unto the citing them out of their own Pariſh, which cannot be 
found to be denyed to the Clergy, by any thing that yet appeareth. 


A Clerk preſented and found unable by the Ordinary, Hall be tryed cap. 13. 
again by the Ecclefraſtical, and not the Lay- Fudge. 

Although the Studs or fulliciency of ihe gui lint HIS nd 
+ debt tg RE ES 


determine whether the Ordinary's work was rightly done; and ſo the 17th Article 
of the laſt complaint anſwered. | a” 


Elections ſhall be free. | . * 14 
The Law was of the ſame with this in the Star. V. 1. cap. 5, which fee before; 


and it may be that the iniquity of the times continued notw} ing, and ſo oc- 
calioned the renewing of thi Law. | | 
A Clerk having taken Sanctuary ſpall not be compelled to abjurt. ay. ug, 


Mer after confeſſion of the Crime, or 


ſecular Fudge, ſpall be denied bis Clergy. 


Although the temporal Courts proceeded not fo fr as to-paſ ſentence againſt | 
a that had taken Sanctuary; they proce to enquiry, as may'appear | 
by what was ſaid. formerly — the Stat. V. 1. cap. 2. and 
| | | ou 


appealing. others befort the ap. 16. 


= 


_— 


Srate: of the Engliſh qu 
though this Law in the 1 5th Chap. alloweth, that à Clerk in Sanctuary ſhall 
hs Bae Liberty, Sue 6 the words legs Regni ſe reddens are interpoſed ene 
k. 2. the reaſon is, becauſe the King upon Inditment found, had right to the Delin- 
itz. tit. for. quent's goods, and profits of his Lands, until due purgation 3" and then his Lands 
— Were by a. Writ out of the Chancery to be . reſtored to we gain nor could! any 


 Purgation regularly paſs before the party was indicted. 
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Star deaſport No Religious Houſe ball be charged Wi ith = 70 any Su — 3 
dae En. iehout the Realm of England; nor ſpall ſend. to any V han, out 1 
England. 


This was neither at the requeſt of the — nor act of kindneſs intended unto 
them; but for the good of the Kingdom, to prevent the * of the ur 
of the Kingdom into * parts. | 


Mag. Chans Patrons of Abbeys ſhall have their cufody deg thei ir vacancies, 
cap. 35+ Tra 

. This was the antient Law, now revives by the ( 
for the ſafeguard of the Revenues of the Houſes, an 


| therefore it W with's feat ſaperrar GG of, cap. 8. 
Seat. de prifis | The Goods of the Clergy freed from prerveyance, unle 9 FO will, 


Edw. 2. 


2 nad, and intended 
their maintenance; and 


It was a favour given by Edi. 2. to the Clergy, to gain their good-will after the 
death of Gaveſton, the Rarneful defeat received in Scotland, and ſome particular 
teſtimonies of God's diſpleaſure, whereof he began to be ſomewhat ſenſible, 


Stat. de Quo Franchiſes bolden by Preſcri prion or Charter confirmed,” OP 2 
8 by Quo Warranto allowed to be in Eyre. 


18 Edw. 1. 


It was the common ſhare of the great men, but eſpecially of the Clergy, to have 
their Pranchiſes expoſed to the Prey of the Eagles, or to ſuch as hawked for them; 
and it is likely the King had not ſo eaſily forgone his prize, if all the fat had fall'n 

to his own ſhare: but perceiving that more benefit came to his inſtruments than 
was meet, and himſelf little the better thereby; he ſacrificed his Judges to the 
people, but it was to his own behoof, and ſo gained both credit and favour from 
the people, and profit to himſelf; and in ſome meaſure ſatisfied the 48, 49, 50. 
Articles of the Clergy $ complaint in the time of Henry 0 Third, and he I 15 
Aue of their laſt complaint. 


Mag: e Lands or Tenements aliened to a Religious Houſe ſhall eſchicat to 
the Lord, if the Alienor tale the ſame back to hold of hat Houſe. 


The ground hereof principally was the ade done to the Lord by 
»deftruftion-; of the i Tenure, - albeit that it been an antient | grievance 


mp 9 e e e ae 3 
t 8 a 
4 r | 


be ſuch reſtraint, that the Templars and Hoſpitallers were fain to find out a new 


. Feaſts and lawful Faffs. And a wonder it is how it eſcaped the gri 
ſo long, who catebed at any thing that had but a glance of Ged's' worſhip in it. 
And if this were the SubjeQ's Liberty, not to be compelled to ſwear, ſurely much 


the power of the | 
ſelves; and that Oaths are of a boly 


* =. a* An. 


_— ft 
_ 


ill the time of Edward III. 


lowed down: Eflates, and thereby weakned the Kingdom.. But now they are become 
even cheaters, ſerving the turns. of, treacherous Tenants, that would give their 
Lands by 1 0 with the Church-men, to receive them again from them to 
hold of the Church; which was a liberty that men thirſted aſter in thoſe times, 
wherein the Church- men were more adored than theig wi g's It ſeems this Law 

was made after Bractons time, if that be true in the ſecond Inſtitutes ; for he faith Bradton, 1. 2. 
that a man may give his Lands to any one, whether Chriſtian or Jew, or religious fel. 13. 


perſon, and nothing ſhall hinder it but the ſpecial reſervation of the Donor ; and Cl 2; lt. 


yet he faith that ſuch gift or grant taketh not away the right of the Lord Para- ſuper digs 
mount in his Tenure, albeit the gift be in free Almi. Nevertheleſs it ſeemeth to Rida 75 


53 


c. 10. fo. 27. 
way, which was to protect mens Tenements from execution of Law by levying 


(crecing] croſſes thereon, albeit the right of the Lords was not barred ; and there- 

ore Edw. 1. provided a Law to make this alſo in nature of a Mortmain within the Stat. Wet. 2. 
Statute made in the ſeventh year of his Reign, called the Statute de Religiofis ; by © s 
which it was enacted, that in caſe of ſuch alienations in Mortmain, the Lord ſhould Stat. de Reli- 
have liberty to enter; if he failed, then the Lord Paramount ; or if he failed, the King 1 
ſhould enter, and diſpoſe of the ſame ; and that no licence of Mortmain ſhould be 

ſued out, but by the mean Lord's aſſent; and where part of the premiſes remain till 

in the Donor, and the original Writ mentioneth all the particulars. And thus at Stat. de A- 
length was this iſſue for the preſent ſtayed, which hitherto. waſted the ſtrength of w 
the Kingdom ; and by continual current emptying it into the mare mortuum of the M. Wet. 
Clergy, conſumed the maintenance of Knight-ſervice, by converting the ſame to u. 1280. 


Clerk-ſervice ; [which notoriouſly enervated the finews of Government and the ſtrength 4. Chartas 


of the Kingdom.) _.. | 5177 
Mo Fudge ſhall compel a Free- man to make Oath without the King's 


command. 

So is the ſenſe of the Law rendred by an ancient Author; and I hope I ſhall Miror. Jut. 
not wrong the Text, if I affirm, that the Eccleſiaſtical Judge was included within cap. 5. ſec. 3. 
the equity, though properly he be not Balitus; for the Law intends to ſhew that 
it is a liberty that the Subject hath, not to be compelled to take Oath without the 
King's eſpecial command; and by conſequence it ſheweth alſo, that the King at 


that time, and until then, had the directory of Oaths ; for it was an ancient Libe 


given in the King's Charters unto ſuch as they pleaſed, viz. to impoſe Oaths, and to 


puniſh for breach of Oath ; and this paſſed under the word Atbæ or Athas ; and fo Malmſb. de 


. Edmund the Saxon King gave to the Abbey of Glaſtenkury amongſt other Athas & Bel. Keg. I. 2. 


Ordulas; and the Church-men that firſt procured vacations from Suits of Law 


. during holy times, ' procured a Law allo to be ſettled by Edward the Saxon King, 


and Guntburne the Dane, that Ordeal and Oaths ſhould be forbidden upon the holy LI Ed. cap. g. 
pe of the Clergy 


more not to be compelled to accuſe himfelf, unleſs by the Law he be eſpecially 


bound; for it is Glanvil's rule, Ob infamiam non ſolet- juxta legem terre aliquts 4 Brafton, L 4 
t ©. 7. 10, 100. 


gem apparentem fe purgare, nifi prius cunvictus fuerit, vel confeſſus in curia. 


Clergy now was grown ſtrong; and they begin to remember them 
regard, and they men for holineſs beſt able to 


n judge 


= 


\ 


209. Eighth's time. The 


*. 
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N and therefore now they 
ſure Title, =_ bor a t from Pope 
Mop of Canterbury, of « fatu of Geekfing adminiſtra - 
of Lent: and he accordingly enjoyed it Carts 
Third. But Edward the Firſt quarrelled it, and left it 
the Second, who being in his cohdition as a ot man, had 


of Ae, 
y the Arch-biſtop 1 


begin to 


Innocent 


to adminiſter Oarhs in their Circuits in the 
Advent and Sepruageſma: end this courſe continued till Henry the 
having thus gotten the bridle, gallop amain; they now 
call whom they will, and put them to their Ourhs to accuſe —— men or themſelves, 
or elſe they are excommunicated. the Third withſtood this courſe,” if the 
Clergy-mens complaints in the times of that King, Art. g, be true: and notwith- 
ſtanding the e the Law holds its courſe; and in purſuance thereof, we find an 


attachment upon aprohibition in this form enſuing. 
Regi fo, 36% Put the Be AN. to his pledges, that be be befire our Juſtices, to ſhe cut 
why he made to 499 and by Ecel:fiaftical s conflratned'lay-perſons, men 


Stat. 


4 


prejudice of our Crown and Dignity, and 


or women, fo ——. before bim to ſwear —— at the Biſhop spletſure, to the great 
to the cnſſom of the Kingdom of 
were at conteſt for this Power over the 
right, otherwiſe than by rules of Law. 


England. And thus both King and 
peoples Conſciences, to which neither bad . 


amiga not de alleved their Clergy, whether they Become ſuck 


Bigam. 
1 1 the Council of Lyons, or fince; and that Confident there made 
all be fo conflrued. 


Whatſoever therefore their in thoſe times pretended againſt the martied 
Clergy,” it ſeemeth by this Law that they had Clergy that were married once and 
again; and yet before and after the Council, were admitted as Clerks in the judg- 
ment of the Law. But the general Council interpoſes-their authority, and deprives 
them that are the ſecond time married, of all their privileges of Clergy. It was it 
ſeemeth twenty years and more after that Council, before the Church-men in 
_ England were herein thoroughly reformed 7 for either ſome were ſtill Bigami at the 
making of this Law, or as touching tha int it was vain 3 nor is-it 84) 1. cop. 
ceive what occaſion ſhould after fo long b time move ſuch expoſition, the words of 
the Conſtitution being, Bigamos omni privilegio clerical declaramus efſe nudatos. 
Now whether this ſlow Reformation aroſe from the defect in Law, or in obedience 
thereto, may be from ſome particulars enſuing, Firſt, it is apparent that 
the Canons of | Councils, c nomine, had formerly of ancient times gotten a 
kind of preheminence in this Nation; but by what means is not ſo clear. In the 
Saxon times, they were of no further force than the great Council of this Kingdom 
allowed by act. For the Nicene Faith, and the firſt five general Councils, 
were received by Conſtitutions of this Kingdom made in the joint meeting 
2 — — = — , the ſummons to 
the general Councils was ſent to the King 7o ſend Biſhops, Alb, &. but after that 
the Lay were excluded by the Clergy Tm their meetings, and the King _ 
3 , 


u the time of Edward UE. i155 
alſo ſerved in the ſame manner; the Summons to the general Council iſſued forth 
to the Biſhops immediately, and in particular to each of them, and to the Abbots | 
and Priors in general; by virtue whereof, they went znconſulto Rege, and ſometimes Bien b 
Rege renitente, and appeared either perſonally or by proxy. Others came as Parties, 5, * 
to give and receive direction, or hear Sentence in matters tending to ſpiritual regards. M. Paris. 
And for this cauſe iſſued Summons even to Kings; as at the Council of Lyons afore - 

. aid, it is ſaid, that the Pope had cited Reges terra, & alias mundi principes, & M. paris, 
dictum principem, meaning Henry the third: the matter was for aſſiſtance to the Au. 1245- 
holy War, and to determine the matter between the third and his men. 

And as in that Caſe, ſo in others of that kind, Kings would fend their Embaſſa- 

dort or Proctors, and give them power in their Princes name intereſſends, trat andi, 
communicandi & concludend . Firſt, of ſuch matters gue ad reformationem” Eccigſiæ hineu- tow. 3. 
univerſalis in capite & membris, then of ſuch as concern fidet orthodoxe fulciamentum,*-*- B.. 3- 
Regumgue ac principum pacificationem, or any other 3 cauſe which occa- pag. _—_ 
ſionally might be inſerted. So long then as Kings their votes in the general 

Councils, they were engaged in the maintenance of their decrees ; and by this 

means entred the Canon Law into I Nor was the vote of Kings difficult 

to be obtained, eſpecially in matters that trenched not upon the Crown; for the 

Pope (knowing well that Kings were too wiſe to adventure their own perſons into 

foreign parts where the general Councils were holden, and that it was thrift for 

them to ſend ſuch Proctors that might not altogether ſpend upon the King's purſe) 
allowed ' Biſhops and Clergy-men to be Profors for their Princes, that in the 

Negative they might be pii inimici, and leſs active; but in the 4 ve Zealous ; 

and ſo make the way wider, by the Temporal and Spiritual Vote joined in one. 

Neither did Kings only fave their purſe, but they alſo madt their own further 

advantage hereby; for by the * rms and reſpect which theſe their Profors 

had in Councils, they (being for the moſt part ſuch as were had in beſt eſteem) 
obtained better Reſpect to the Cauſe that they handled; and ſpeedier diſpatch. 

Nevertheleſs the caſe fometimes was ſuch, as could not expect favour ; and then 

as the King's temper was, they would ſometimes ride it out with full ſail, and to 

that end would either join with their Eccleſiaſtical. Pro&ers ſome of the Barons and 
great Men of their Realm, to add to the cry, and make their Affairs ring louder 
in the years of fame (although the Pope had the greater. vote) or otherwiſe would 
ſend an inhibition unto their Profors and their aſſiſtants; or an imun#icn.to look 

to the rights of the Crown, as Henry the Third did at the Council at Lyons; 1 r. 

this ſounded in nature of a Proto, and (within the Realm of England) had the 

force of a Proviſo, or Saving: 1 But if the worſt of all come to paſs, vis. that the 

Council paſſed the cauſe againſt Kings without an Inbibition or Injuntien, yet could 

it not bind the Law of the Land, or Kings juſt Prerogatives, no not in theſe times 

of Rome's hour, and of the power of darkneſs. For at a Synod holden by Arch- 

biſhop- Peckham, An. 1210, the Acts of the Council of Lyons were ratified, and 

amongſt others, a Canon againſt non-ref/d, and plurualities; and yet neither 

Council nor Synod could prevail; for in Edward the ſecond's time an Abbot pre- 

ſenting to a Church vacant (as was ſupposd) by the Canon of pluralities, the King, 
whoſe Chaplain was. diſturb'd, enjoin d the Abbot to revoke his preſentation upon 

this ground, Cum igitur, &. in Engliſh thus: Whereas therefore that bindeth not Antiq. Brit. 

our Clerks in our ſervice, in regard * 


the Kings and Pronces of England from * 
2 time 


oy 
q 
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du of "tht Engliſh Clergy 
time to time have enjoyed that liberty and prerogative, that their Clerks whinft they 
attend upem their ſervice ſhall not be conflrained to undertake holy things, or to be per- 
ly reſident on therr Benefices, &c. e e ns OR © 3 
And if this preſent Law be conſidered whereof we now treat, which took leave 


to enact a ſenſe upon a former Canon ſo long fince made, and (which is all one) to 


30 pk. 5. 


Specil. 215. 


will be, that the Acts of general Councils were but Counjels, which being offered 


make a general Council (will or nill it) to tread in the ſteps of an Engliſh Parlia- 
ment, or (which is more mean) to ſpeak after the ſenſe ofa Engliſh Declaration, 
that had not yet attained the full growth of a_ Statute, as was then conceived ; it 
will evidently appear, that the power of a Council, made up of a mixture of a 
few votes out of ſeveral Nations, or the major of them, being unacquainted 
with the Laws and Cuſtoms of Nations (other .than their own) was too mean to 
ſet a Law upon any particular Nation contrary to its own original and fundamental 
Law. And as the Poters ſent to the general Councils from England were but few, 
ſo neither were the Prefers; as may —_ from this, that Pope Innecent, out of 
his moderation, if we may believe it, to avoid much expence, as he ſaith, did 
order that the number of Proctars in ſuch caſes ſhould be few. But in truth, the 
times then were no times for moderation 'amongſt P and their Officers, and 
therefore it was another thing that pinched ; for multitude of Profors, if their 
number had not been moderated, might perhaps, if not prevail, yet ſo blemiſh the 
contrary party, that what the Pope ſhould get, muſt coſt him loſs of ſpirits, if not 
blood. And although the Biſhops being faſt Friends to the Pope, by virtue of their 
Oath, did prevail in power, and the Pepe had the controul of the Council: yet the 
exceeding number of the PreFors, on the contrary, might render their concluſions 
ſomewhat queſtionable in point of honeſty, as being made againſt the minds of the 
greater number of preſent, though their votes were fewer. To avoid this 
difficulty therefore, for the more ſurety-ſake, the Popes enlarged the number of 
Voters; for whereas it ſeemeth to be an ancient rule, that only four Biſhops ſhould 
go out of England to the Council, in aſter- ages not one Biſhop could be 
ſpared, unleſs in caſes of great and emergent conſequence. (as may appear by the 
Pope's Letter to Henry the Third) and the caſe required it : for the oppreſſions of 
the Pope began to ring ſo. loud, as the holy Chair began to ſhake. Neither did 
Kings confine themſelves to any certain number of Proctors, notwithſtanding the 
Pope's moderation; but as the caſe required, ſent more or leſs: as unto that Council 
at He, for the compoſing and quieting that great Schiſm in the Popedom, Henry 
the Fourth ſent ſolemn Embaſfadors, and with them nigh eighty in all. But unto 
the Council at Bo, Henry the Sixth ſent not above twelve or thirteen, as Mr. 
Selden more particularly relateth. And unto the Council at Lyons, formerly men- 
tioned, the Parliament ſent but fix or ſeven, to remonſtrate their complaints of the 
extortions of the Court at Rome, their Legates and Emyſſaries. The ſum of all 


to the ſenſe of the Parliament of 
if the Parliament liked them. 


England, might grow up to the degree of Laws, 


Nevertheleſs, National S in England undertook the quarrel of general 
Councils : for Archbiſhop Peckham, in a Synod, 1280, enjoined the Conſtitutions 
made in the Councs/ at Lyons, to be obſerved under a curſe, without conſultation 
Giſt had with the Parliament; or before he knew whether they would be right 
or wrong. And before him Boniface made Conſtitutions in oppoſition Hong 
4170 . cuſtoms 
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cuſtoms of the Kingdom; ſo as the matter was now come to a kind of conteſt, 
whether Synods or Parliaments ſhould hold ſupremacy in doubtful caſes concern- 
ing the limits of the Eccleſiaſtical and . Temporal power. For henceforth Kings 
muſt bid adieu to the Syneds, and fit no more amongſt them; and Synods now 
think themſelves free to conſult and determine what they pleaſe, without ſpeaking 
under correction; nor was there other remedy left to Kings but threats, by Writs 
directed to the Biſhops, firmiter inhibendo quod, ficut Baronias quas de Rege tenent Rot. Paliam, 
diligunt, nullo modo preſumant concilium tenere de aliquibus que ad coronam Regis 8 H. 3. num. 
attinent, vel que ad Perſonam Regis, vel flatum ſuum, vel flatum concilii ſui con- " 
tingunt, quod fi fecerint, Rex inde ſe capiet ad Baronias ſuus. | 
And this prevailed ſo effectually, that the Bi durſt not adventure too far, 
leſt they ſhould go beyond their gua'd ; and therefore they come and aſk. leave of 
the Parliament in caſes that trenched upon the Law of the Kingdom ; as they did | 
in the caſe of Baſtardy, wherein they would have had their conſent, That Children Stat. Merton. 
born before Marriage might be made legitimate by the Marriage ſubſequent. And yet 
they could not prevail; for they were row ; Nolumus leges Anglia mutari, not- 
withſtanding that the Canon Law and the Laws of the Normans ſided with them. 
And ſo they obtained not their deſire, although they ſtill retained the Tryal of 
general Baffardy unto themſelves. | | | 
Nevertheleſs the times were ſuch, as Kings being too weakly aſſiſted by the 
people, and the | Clergy ſtrongly ſeconded by the Pope, they took advantage of 
thoſe times of diſtraction, ſo as to hold themſelves no farther obliged to the King, 
than the Pope and their own covetouſneſs would allow them: and to make all fore, . 
they had ſettled it ſo far as they were able, by a Conſtitution that the Clergy were 0 
not bound to aid the King, Papa inconſulto : and they put it in practice in a Synod Azty, Bris 
under Archbiſhop Finchelfe, Anno 1295, in the time of Edward the Firſt ; and | 
although the King prevailed in the concluſion at that time, yet from the times 
of Henry the Third, the Clergy for future times granted their aids to the King by *' 
themſelves, and apart from the reſt of the body of the Kingdom, and held them- 
ſelves not bound by any aid granted by the Parliament; albeit that their own aids 
granted in their Synod were not obligatory unto the body of the Clergy in this 
Kingdom, unleſs firſt allowed and confirmed by the Parliament. And thus is Eng- 
4nd become like a two-bodied monſter, ſupported with one pair of Legs. | 


CHAP. 


. 158 Condition of the' Freemin of England, 


and tl n N © NE 
Of the condition of the Freemen of England, of the Grand Charter, 
| and other Statutes, during the Reigns of theſe Kings, | 


lt eight aſunder by broils of Civil Wars, the Freemen having laid 
aſide that of the ancient mutual covenant, and bond of Decenners, are 
now become weak, and almoſt enthralled to the luſt of Kings, Lords, Pope, and 
the Engliſh Clergy : and therefore it is no wonder if Taxes and Tributes were many 
and new; although moſt of them deſerved not to march under banner but the 

colours of oppreſſion ; nor did any thing fave them from the _ Tenure of all, 

. | but the ſeveral intereſts of thoſe ſuperiour powers which oftentimes did juſtle with 
one another, and thereby gave the Common: liberty to take breath; ſo as though 

* for the preſent they loſt ground, and hunted upon a cool ſcent, yet they ſtill retained 

the prey within their view. Sometimes they were caſt far behind, other times they 
recovered themſelves: a Truce is cried, and Laws ate made to moderate all, and 
determine the bounds of every one; and thus comes the Grand Charter upon the 
publick Theatre. The Hiſtorian faith, it was the - ame with that of King YJobr's 


framing; and by comparing them together, we find them diſagreeing both in 
words and ſenſe; and therefore ſhall ſum the ſame up as ſhortly as I can, obſerving 


— the difference of the two Charters as I paſs along. The Firſt Chapter concerned 
the Church, of which ſufficient hath been ſpoken. 


„De Freemen ſhall enjoy theſe Liberties to them and their Heirs for 


eber. 


: cap. 3. The Heir in Knight-/ervice ſpall pay the ancient relief. 

That Reg were ſettled by the Saxons, hath been. already ſhewed, and alſo 
that they were continue i and confirmed by Henry the Firſt : only in thoſe tims 
they were paid in Horſes, Arms, &c. but in after- tines all was turned into money, 
which was more beneficial for all. If 

= Lords ſball have their Wards Bodies and Lands after homage re- 


ce until the full age, though the Ward be formerly Knighted. 


Glaav. lib. 6. The Law of Ward/bip may ſeem more anciently ſeated in this Kingdom than the 
th&*4 Normans times; for if the Statutes of Scotland bear any credit, that Law was in 
Scotland before thoſe times. The Lords were not to have the Ward/hip before they 
were poſſeſſed of the Tenure, becauſe it was theirs as a fruit of the Tenure, accord- 
ing to the Saxon Law concerning diſtreſs, that it could not be in the power of the 
Seat. Marlb. Lord to diſtrain till he was poſſeſſed of the ſervice. And if by fraudulent con- 
ated od veyance the Heir did hold the Lord out of poſſeſſion, a Writ of Ward did lie againſt 
him ;-and if he did not appear, the Lord might ſeize the Lands, unleſs in caſe of 
Wardſbip, per cauſe de guard. 
And in caſe the Lord would hold the Vardſbip longer than the full age of the 
Heir, an Aſſize did lic againſt the Lord; for the Heir could not enter without 
| | | ; | Liu, , 


; 


during the Reigns of Hen. III. Edw. I and Edw. II. 
y. But if the Heir were of full age at the time of the Anceſtor's death,” the dt Mab. 
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1 h he ſhould h ö „„ cap. 16. ad 
Lord could not enter t e Lands; and yet | ave a Retref, and the primer pero. of 
6 if the Heir entred the Lands before Homage done, he gained no Pree-bold, : 

though he were Knighted before, as this Law ideth. For it may ſeem that $ 

theſe times of Civil War, brought forth a trick of Knighting betimes, as an ho-F eg. Reg 
nourable encouragement for young ſparks to enter the field before they were com- 
plext men of diſcretion to know whether the cauſe of War was good or evil. 

And yet reaſon might induce a conceit, that he that was — meet to do 
Knightsſervice in his own perſon, might expect the maintenance fit for the ability 

of the perſon, and honour of the ſervice. A K-16 4 


Grantees or their Aſſigns, or Committees of . ardſþ pr, ſhall pre- 
ſerve the Land, &c from Waſte, and the Tenants from extortion. 
' They ſhall yield up the ſame flacked, if they receive them flocked, cap. 6. 


The firſt of theſe is the Law of common reaſon ; for it is contrary to Guardian- 
ſbip, to deſtroy that which by their office they ought to preſerve. As touching the 
words of the E the Grantees are omitted in the Charter of King Jobn; and alſo 
their A/ignees, albeit that doubtleſs they were within the intent and meaning of the 
Law. The matter declares plainly not only the oppreſſion of Lords upon their 
Wards, but alſo the corruption even of the Law itſelf, and at the firſt aimed at the 
good of the Publick, and honour of Knight-ſervice, but now was degenerated into 
the baſe deſire of profit, by making market of the Wards Eſtates and Marriages, 
that brought in ſtrip and waſte of Eſtates, and niggardly negle& of the education 
and training up of the perſons of the Wards, and an imbaſing of the generation of 
mankind, and ſpoil of times. Nor did theſe times ever eſpy, or provide againſt the 
worſt of theſe, but only endeavoured to fave the eſtate by puniſhing the waſters in 
damages by this Law, and by forfeiture of the Varaſhip by a Law made in theStat. Gloc. 
time of Edward the Firſt; and this as well for Vaſte done during the time of the“ 5: 
cuſtody, as in the life-time of his Anceſtors, by another Law in Edward the 
Firſt's time. And becauſe the Eſchbeators and their Under-Officers uſed to ſerve Stat. de vdo 
themſelves out of the Eſtates of Minors, before they certified to the King his right 320 E. 1. 
and thoſe were not within the Law of Magna Charta, or at leaſt not fo reputed;, .. 80 
It was therefore afterwards provided, that theſe alſo ſhould render damages in acar. c. 1. 
Writ of waſte to be brought againſt them. - 


The Marriage of Wards ſhall be without diſparagement.. 


It was an ancient Law among the Germans, and the Saxons brought it hither, and Tacitus mar. 
as a Law ſettled it, that Marriage muſt be amongſt equals ; but this the Danes and Germ. 
Normans \lighted, and yet it continued, and was revived. Now as the Lord had 
the taition of the Ward inſtead of the Anceſtor, ſo had he the care of the Marriage 
in ſuch manner as the Anceſtor might have had if he had lived. For in caſe the 

Ward were ſtolen and married, the Delinquent ſuffered fine and impriſonment. 

Or if the Ward married without the Lord's conſent, he ſhall have the double 


| value, 


- 
- 


, Cap. Te 
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Stat. Merton. value, and hold the Land over till ſatisfaction. But in caſe the Lord marrieth the 
gl Ward within fourteen years of age to its diſparagement, he ſhall loſe his Vardſbip 
cap. 7. thereby. And if the Ward refuleth to accept of a marriage tendred by the Lord 
W. 1. c. 22. before her age of ſixteen the Lord ſhall hold the Lands till he have received 
— the full value; and in caſe where one Tenant holdeth of divers Lords, the Lords 
Wel. a. c. is. hy priority (hall have the marriage. Theſe Laws were in uſe during the Reigns of 
thoſe Kings,* although it cannot be certainly concluded hereby, that the Wife's 
portion rly belonged to the Lord, as for his own benefit; partly becauſe the 
Female-Wards ſhould: have no advancement, if it belonged to the Lords; and part] 
becauſe this forfeiture was given to the Lords in nature of a penalty, as appeare 
by the frame of the Statute of Merion. | 


eps.  _ Widows ſhall bave their Dower, Inheritance, their Inheritance 


Menon. © 1-vobich they have jointly with their Husbands, their Marriage freely, 
_ and their Quarentine. 

K With due regard of the opinion of others, I ſhall propound my own. It 
ſeemeth to me that the King is within this Law, as well as within the former Laws 
of the Normans, and thoſe of Henry the ſecond, that are of this kind ; and as he 
is within the compaſs of every Law of this Charter; and that it is called the Grand 
Charter, as moſt immediately coming from the King to the people, and not from 
the Lords. Nor is there any ground that the Law ſhould intend to give liberty to 
Widows of Wards belonging to inferior Lords to marry whom they will, and that 
only the King's Widows ſhall be bound. Nor did this ſuit with the conteſt 
between the Barons and the King, that their Widows ſhould be bound unto the 
King, and the Widows of their Tenants diſcharged from their tuition ; and there- 
Mag. Chart. fore I conceive, by the word maritagium is not meant liberty of Marriage, but her 
— portion, or ratienabilis pars, according to the foregoing Laws of Henry 

9. the Firſt, and Henry the Second, and the Saxon Cuſtoms. But as touching the 

GL. ld. 7. liberty of Marriage, it is defined and expreſſed, that the Widows ſhall not be 
in compelled to merry; nevertheleſs if they ſhall marry, they muſt marry with the 
Lord's liking ; otherwiſe he might have an enemy 'to be his Tenant, that might 
inſtead of homage and ſervice, prove Traitor, and be his ruin. Laſtly, touching 
the Widows dwelling, the Law thought it unreaſonable that ſhe ſhould immediately 
after the death of her Huſband be expoſed to be harbourlefs, and therefore ordained 
that ſhe might continue in her Huſband's houſe Forty days, if it were not a Caſtle ; 
and then ſhe was to have another dwelling aſſigned to her, becauſe by common in- 
tendment ſhe is not ſuppoſed to be a — meet to defend a Calle: and this was 
called her Qarentine; which I meet not with amongſt the Saxen Laws, and there- 
fore ſuppoſo it to be of Norman original. F 2 Si 


No Man's Lands ſhall be ſeized for Debt to the King ſo long as ile 
Perſonal Eftate will ſatisfy. Nor ſhall his pledge be troubled, ſo long 
as the Principal is ſufficient ; unleſs he refuſe to ſatisfy, and then the 

pledge ſhall recover in value. * | vary 1 


3 © "The firſt pert hereof, was the iſſue of che Law concerning  elegit, for- 
wer obſerved in the Saxon times; for the regard cf Law principally 


ex- 


— 


during the Raga, of Hen. III. Rü. I. And Nds, II. 


extended unto the perſon, next unto the Free-bold, and laſtly unto che fins n, 
latter part of this Law was the Law. of Pledges or Decemers in the 6 times ;. 
unto ' which the Reader may reſort for further ID. 7 | 

0, d 8 . 


The City of London, . euer Ciries Berus 
the Cingue ports, amd other: Ports, ſhall enjoy their ancient Libebris. 


The whole Kingdom, and the Members thereof herein expreſſed, had all their 
Liberties ſaved from the dint of Conqueft by the Law of Milliam the-firlt z 
which, although ſome of the ſucceeding Kings did invade, yet none of them 
made an abſolute deſſeiſin, although diſturbance in ſome bene But — & 

John, aid not only confirm them by his grand Charters, but by particular Char- fol. 
Ya to each Corporation, with ſome enlargements ;' and in his grand Charter in- 
ſerted one Clauſe which in the grand Charter of Henry the third appeareth not, 
which thus enſueth : Et ad habendum commune concilium Regni de auxiliis 
dis, aliter in tribus c ædlicti:; which if the bar bariſm of the Latin 
miſlead me not, is thus in Engliſh : And to have right of Common Cauncil, er to be of 
the Common-Counctl of the AS. for the aſſeſſing of ads, other than in three caſes 
+ aforeſaid, viz. for re on of their captive King, for Knighting of the King's Son, 
and for bis Daughter's Marriage: becauſe theſe three might be due by the Com- 
mon-Law ; the two latter by cuſtom, the former by common right ; although men- 
tioned from the late diſaſter of King Richard; which King Jahn might with ſhame 
enough remember, and expect the ſame meaſure from the cenſure of an unquiet- 
conſcience. I ſhall not enter into debate "I the omiſſion hereof in the la- 
ter Charters; poſſibly it might ſeem a tautol Nor concerning the reſtriction, 


as if it did imply that the Burgeſſes bad Vote only i in caſes' of * afſe ments, but 
ſhall leave it to the conſideration” of the Reader. | 


No D mW * be talen for greater fervice or other matter thanay. 12. 


it due. 


** 

Diftreſſes are in nature, no other than a — in act, or the bringing of a 
man to anſwer by ſeizure of part of his Goods; and it was uſed by the Saxons, 
as hath been ſhewed : and becauſe the rich men under colour of ſeeking their 
right, many times ſought for wrong, and though they could not prevail in the 
iſſue, yet prevailed ſo far, that the Defendant could not eſcape without charge 
and hinderance; therefore the Law provided a writ of remedy againſt unjuſt vex- 
ation, which Glanvil remembreth us of: and yet becauſe: that remedy alſo car-g,,,, lib. 
ried with it matter of charge and diſturbance” to the Plantiff, and fo the re- 12. «ap. g. 
medy might be worſe than the diſeaſe ; therefore the Law defined difireſſes' by lar. Char. 
circumſtances of perſon, matter, time, and place, under penalties of fine and 
amercement, beſides the recompence to the party; firſt, it muſt not be taken, but, Marth. 
by leave from the King's Court, unleſs in caſe of matters due by common Right, c 
and upon e mace by the 1 The King ſent out a Summons inder. ib. 9 

Y-- * es 
ce have Ann Kingdom, for aſſeſſing (grantieg) ' 
5 e 17 


+ I conceive the A. ds in thoſe three Caſes were due by the Common Law of both Britens, Remays, Saxons, . 
and ſo did not fall within the ordinary Rule of new Aid, which ſeem intended by the words / re. 


. Char. 
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- Dillric. Scac. 


this manner: Hearicus Rex Ang. Biba Abhati: de 77 alutem. 


| it mult not be exceſſive; and alſo 
W may replevy the ſame. according to 
aſt repleuy if it be demanded, although 
| z and yet that alſo not always rea- 
Lords were bold with the King's 


Miror. 


Diftric. Scac. PENCE out of the 
aac. Mag. matter of the diſtreſs eafts IP 
*e '* damage - feſant, if other. diſtreſs. may be had; for the Law bad a care of ſuch Cat- 
tile as were moſt of publick concernment, and which was the main ſtock of ſub- 
fiſtence, ſo far as Juſtice would allow. And therefore the unjuſt taking of any 
Welt. 1. c. 16. man's Cattel by any whatſoever, is liable to the ſame penalties that unjuſt 
are, F y, concerning the uſing of the diſtreſs, it muſt not be ſold, 
Marlb. c. 4. no not in the King's caſe, till fifteen days be paſt, after it is taken; nor muſt it 
be carried out of the County, but it muſt be fo i d as the owner may come 
Aric. ſop. to feed it; and it muſt be diſcharged if the owner give ſecurity of ſatisfaction be- 
DiE fore the return of the Writ. Fifthly, the intent of the. difrefſes muſt be that 
Marſh. © 9- which is juſt, and therefore not for other ſuit than by the Feoffment is due, or 
elſe by Preſcription ; and in caſe many are jointly ſeized, the ſuit ſhall be by one, 
and the reſt ſhall contribute. Nor muſt any man be compelled to ſhew his Title 


The. Common pleas ſpall be bolden in ons certain place 


The office of Judge of the Common-pleaz, was, in my opinion, diſtin and 
ſeveral from that of the Grown-pleas z nor though one and the ſame man might 
execute both Authorities, doth it therefore follow that it was by one and the ſame 
power; as if being Judge, he had thereby power in all matters of the E- 

n , ; = 3 | 2s. | 


+ 4.3 «© rac a — 


there be joint Tenants, and the Writ be 


* 6. 


during the Reight of Hens HI. dw. ad Bdw. II. Mb... 
> of the Crowo. For though it be true tliat By {ba Kinghath 
2 IS Court yheret * W. Ui adges, b fork | tk own 770 eat 


mony, and Briton's allo, did heat and eter Bine Cavfes of all tu; yet it is 
true alfo, that K was by Appeal, of Writ of E*ror,” is in & Sy of falſe Judgment; 
and that the King had Aris eur ius, which doubtleſs had their _ An 4 


in the time of Henry the ſecond, it is clear that fix were eſpecially affigned for the 
Common-pleas throughout the whole Realm ; and yet by another ſp Commit. 
fon, or Letters-Patents, the fame men might alſo have power to determine + on 


ters of the Crown, as at this day, in their feveral Circuits, This Law therefore 
.doth not, as I conceive, work any 


alteration, but only in this, that whergas R 
the Judges of Common-pleas attended on the Kin, s Court rnd: 
other Judges did ; and whither the King removed, they did the like, wh 


a great uncertainty and grievance unto > the Commons 5 henceforth they are e 2 
to a certain place. 


Aae of of Novel Diſcifin and Mortdanceſter 2 be determined 
King or his Chief Julie,. 


The Law was ſo declared in Henry the ſecond's time, and was 
in practice, ſo far forth as with convenience to the Judges might be; but now 
the convenience of the people is preferred, and they muſt not be brought up to 
the King's Court, but the Juſtices muſt come down to them. And yet in caſe of 
difficulty, the Bench, - where the Con as are holden, muſt determine the 
matter; and where the time in the Fer in one County is tov ſcant, the Remanets 
ſhall be adjourned over to be tried elſewhere in that Circuit: which ſheweth that 
the Judges itinerant had their time ptoportioned out to every . Theley gn. c. cr. 
Tryals alſo were ſo favoured, as in the then holy times of Advent; and Septuageſimz a 
or Lent, they might be tried; which although it was gained by Prayer made bß7/ß 
the King to the Biſnops, as the words of that Law are coneluded, yet it ſhews' | | 
that the Parliament had ſo much _— as to hold the time not —_— boly, but 
merely ſequeſtered by the Will of the Clergy. The Flaintiffs alſo in Stat. Gloc. c. 
may be divers, if there be divers Heits one Anceſtor by one Title. Ant if®- 
but one, and the ſame pleadedy 8 + 
the Writ ſhall abate ; but if joint-Tenancy be pleaded, and the Plea be falſe, conjure. 


the Deferidarit' ſhall' be fined and impriſbned. if in the Action the Verde jr. An. 
be for the Plaintiff, he ſhall recover Damages: - 2 


Darrein preſentment ſhall be taten only in iv cnt Bank. 


Tryals in the common Bank, or other Courts at Weſtin fimiifter,; have ever had an 
honodrable eſteem above thoſe in the County by Nif prizs, although all b&equally' 
available.” This might be one cauſe why — Titles foe arches were ſtill retain 
at the common Bank, whenas all other 5 Circuit; fot that Chutches affairs iti 
thoſe times were of high regard. Speed of Tryal alſo was not little ed 
herein; for Juſtices by Force b Welt but for enquiry, till the Statute at 
ifm. the 0 made them of Oyer and Terminer in the caſes of Jure Impedir,. . 
and Darrein prę eſentment, and gave * power to give N * thus che 30. NOM 
Common gad ſtill in point F | YO 
Y 2 em 


9 


cap. 15. 


. = 


@ 


|! _» Condition of the \Freemtn of England. 
Hamm ſhall be amerced according to the degree of the fault, ſa- 
ving to them their Freehold, and to Merchants their main Stock, and 
to Villains their Waynage ; and Clerg ymen ſhall be amerced atcord- 
ing to their Lay-fee. Barons ſball be amerced by their Peers, other; 

by their Ficinage. © iþ e ln boy 

Ia this, regard is to be had firſt of the perſons that are to be amerced, then of 
the parties by whom, and laſtly, of the nature and quantity of Amercements. The 
ons amerced are ranked into four Claſſes : Barons, Clergy, Freemen, and Villains, 
ut in regard of the parties by whom they are to be amerced, they are but two; 
Barons, and Freemen ; for the Clergy, Villains and Freemen, are to be amerced 
by the Freemer of the Neighbourhood. In what Courts theſe Amercements ſhall 
Marlb. e. 19. be, the Stat. Maribr. tells us, not before the Eſcbeator, nor other that make enquiry 
Commiſſion or Writ, nor before the Juctices of Aſſize, or Oyer and Terminer, 
Weltm. 1. but only before the Chief Juſtices, or Juſtices itinerant. The Statute of Weftmin/ter 
cap. 6. adds. a fifth Claſſis of Cities and Towns, by expreſs words; which ſeems not ſo 
| neceflary, unleſs in pillaging and oppreſſing times: for they were taken to be 
;. within the Statute of Magna Charta, though not therein named. The rule of 
the quantity of Amercements is now ſet down in general, and left to the diſcretion 
of the Peers or Vicinage, which formerly by the Saxons were ſpecially ſet down 
in the Law. The rule in general is with a ne plus ultra, viz. not further or more 
, and yet hold on in the maintainance of bis courſe, 


264 
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than that the amerced may ſpare 
according to bi 
the 


. And it muſt be alſo according to the quantity of the of- 
fence ; Amercements muſt not be ranked with the leaſt offences: ſo 
as in every the main ſuſtenance of the party is ſaved; yea, the Villain: 
(however. mean they be) they muſt have their maintenance. And this ſheweth 
that Yi/lains had a maintenance [and * which was under the protection of 
the Law, and not under the gripe. of their Lords to all intents, unleſs they were 
the King's Villains, who it ſeemeth were meerly under the King's mercy, as being 
both their Lord and King, againſt whom they could hold nothing as properly 
their own. And therefore in all other caſes, even then the Villaint were born 
under a kind of liberty, as in the Saxons time formerly hath been declared; 
which the Law protected againſt their own Lords. BY 


No man fhall be compelled to make, repair, or maintain any 
Bridges, Banks, or Cauſways, other or otherwiſe, than they were wont 
to be made, . repaired, or maintained in the time of Henry the ſecond. 

The limitation to the times of Henry the ſecond, ſheweth that his Juſtice was 
ſuch as maintained the common rights of men; but in the iimes of Richard the 

| Art, and more eſpecially of King John, thoſe Rivers, Waters, and Fiſhings for- 
- merly uſed in common, were encroach'd upon, encloſed, and appropriated to 
particular men's. uſes ; which occaſioned many Bridges, Banks and Cauſways to 
be made and repaired, to the great charge of private men: all which are diſ- 

charged by this La w-. 0 r een ig” 40” 7520 Felt; 


8 


cap. 17. & 18. 


fable, Coratr, or other Baylif, ſpall bold am 
mh  Eſcbea- 


Pla, f the Crown. 


= 


during the Reigns of Hen. III. Edw. I. and Edw. II. 165 
Eſcheators are alſo expreſſed in the books of Magna (Barta, and the Abridge · nu. Cher. 
ments, however it ſeemeth that it is within the intent of the Law, which wass 
made to avoid the extraordinary oppreſſion that theſe Officers exerciſed upon the 

people. For Eſcheators, under colour of inquiry of Eſtates of men, would in- 

quire of matters concerning the lives of men; and Sheriffs that had powerof . 
Tryals in caſes of Theft, as hath been already ſhewn, abuſed the fame for their 20 ** 
own benefit, becauſe in ſuch caſes they had the forfeitures. This Law therefore takesG!anvil. 
away ſuch occaſions, viz. from the Sheriffs and Coroners, and. Bailiffs or Juſtices": 1. cap. 2- 
(other than by expreſs commiſſion thereto aſſigned) all power to hold Pleas of the 

Crown by tryal, leaving unto them nevertheleſs, power of enquiry, of which an- 


ciently they had the right, 


Tf the King's Tenant dieth ſuppoſed in arrear, an Inventory ax. 20. 
Hall be made of bis Stock by honeſt men, but it ſhall not be removed till 
Accounts be cleared; and the overplus ſball go to the Executors, ſav- 
ing to the Wife and Children their reaſonable part. | 

The firſt clauſe hereof was a Law in the ficſt's time, and a cuſtomary V 
Law in Henry the ſecond's time, being a remedy againſt an old Norman Riot of the Glanv. lib. 7. 
Lord's ſeizure of the whole perſonal Eſtate of he party deceaſed, under colour off. 5. 

a Law. The ſecond part concerning the over-plus, hath. this additional ſubjoined 
in the Charter of King John : 1f any Free-man die inteſtate, bis Chattels ſhall be 
divided by bis Parents and tis Friends in the preſence of the Church, ſaving to 
every one their proper debts. And thus fince the Conqueſt, the Church-men en- 
croached by degrees unto a great power in matters Teſfamentery I ſay by degrees: 
for as yet by this Law it appeareth, that they were bat Overſeers or Eye-witneſfles ; 
tor as to right of ordering or diſpoſing they had none, as may appear in that caſe of 
a Baſtard dying without Iſſue and nte/tate, the Lord ſhall have his perſonal Eſtate : G1.ov. nb. 7. 
And in all caſes the Executor had then nothing but bare Aſſets, and the overplus cp. 16. 
was aſſigned between the Wife and Children, according to their reaſonable part. 
Or if the party died inteſtate, the next friends did adminiſter, paying the Debts, 
and making Dividend of the overplus into the reaſonable parts; according to the 
ancient Saxon cuſtom ſtill continued. Nor doth the teſtimony. cited out of Brac- Coke Iuſtit. 2, 
ton, prove any other than that the Anceſtor hath free power to order his Eſtate as he 33. 
pleaſeth, and that the Children ſhall have no more than is left unto them by their 
Anceſtor, either in his Will, or in caſe of dying inteſtate, by the Cuſtom or Law, 
which is, and ever was the rationabilis pars. 2-4 


Mo purveyance for any Caſtle out of the ſame Town where the Caſe cp. x, 
cle is, but preſent ſatisfaftion muſt be made: and if in the ſame Town, 
Jatisfaftion muſt be made within forty days. | 


Purveyance was ancient proviſion for the neceſſities of the publick, and ſo far 
was commendable, ſeeing. it is not the common caſe of all men to regard the 
publick above their own private intereſt; therefore the publick muſt provide for it | 
ſelf, by their means in whom the publick is moſt concerned. And this was in 
thoſe elder times, but in two caſes, viz. of Kings and Caſtles; in the one of 
which the publick Government is principally concerned, in the other the publick 


x66 


Mag. 23 For it may be well conjectured, that Cle were either firſt made in pla 


Artic. fuper for the Commons, no man can tell. It was therefore neceſſary for the King's 
cart. cap. 1. Family, to be maintained by 


upon them by the Victor to keep 


Wel. 1. e. 7 


* 
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gathered to them for their -better 
aces of yy habitation, 
nee. Or were impoſed 

them in awe, they were nevertheleſs by con- 
tinuance her become tractable, and conſpired for the mutual deferce of each 
other. But as touching ſuch Cittadels or Cafks that were ſet in ſolitary places, 
they oy ſeem rather firſt intended for rhe particular defence of ſome particular 
Man his Family and neighbouring Tenants; and therefore in the purvey- 
ance for Caſtles it ſeems the proper Town wherein it is, is principally liable 
to that duty, becauſe their ſafety is more principally intereſted : there- 
fore Prizes there taken, may be paid at a day to come; but in all other pla- 
ces Immediately. Nevertheleſs this laſted not long; for the Soldiers found ont a 
trick for favouriug their own Quarters, and preferving them in heart againſt a 
back Winter, knowing that at ſuch times it is better to ſeek for provifien nigh 
than to be compelled to ſeek it far off. But this Stratagem was cut off by the next 
King, who inhibited all manner of ance in any other Town, thanin the 
ſame Town wherein the Caftle is ſeated. This was a charge that was but tem- 
porary and occaſional : That which was more laſting and burdenſome upon the 
Subjects, was pur veyance for the King; which nevertheleſs cannot be avoided, by 
reaſon of the of his Retinue, eſpecially in thoſe days ; and if they ſhould 
have their reſort to the Market, the fame could not be free to the le, for that 
the firſt ſervice muſt be for the King's Houſhold, and fo what ſeraps will be left 


Towns 


gathered in 


commodious for habitation, and 
z or that the Towns were 


ſafety 
and then Cafes were made for their better 


ance ; and to avoid the many inconveniencies 
which might and did ariſe in thoſe ſpotling times, it was 2 - That it 
ſhould be Felony for any Purveyor to purvey without Warrant. 2. none but 
the King's Purveyor muſt purvey for the King's houſe, and that be muſt} purvey only 
for the King's houſe ; and to no more than 1s neceſſary; and io pay for the 
things they take. And becauſe Kings were often times neceſſitated removal 


W. 1. c. 3. ſtom place to place, purveyance of carriage was alſo allowed: And in caſe the Sub- 
An. tuper jects were grieved, either by more purveyance than was neceſſary, or by non-pay- 


rere ment for the commodities ſo taken, or with compoſition for the King's debts ; for 


cy 29 


ſervice in the Army. 


- {crvice, or pay Rent in lieu thereof; and upon 


ſuch. purverance, the Offenders were liable to fine and impriſonment. Or if they 
were pos by Purveyers without Warrant, the Offendes was to have been pro- 
ag ' 


ainſt as in caſe of Felony. en 
He that ſerveth in Caſtle guard, is not liable to payment of Rent 
for that ſervice ; nor is be compellable to either, ſo long as he is in the 


- 


By the ancient cuſtom. none but a Knight might be charged with the guard of 
a Callle belonging to the King, for the letter of this Law mentioneth only ſuch ; 
aud therefore to hold by Caſtle- guard, is a Tenure in Knights ſervice. And it 
ſcemeth that Rent for Caftle-guard originally was conſiſtent with Kight-ſervice, 
and that it was not annual, but promiſcuonfly Knights" might either perform the 
| occaſion did neither, if the King 
ſent them into the field. And laſtly, that a Knight might either do the ſervice- in 
his own perſon, or by his Eſquire, or another appointed by him thereto. 

"et 5 No 


* 


. + 


"dit the Reign of Hen. III U. Ed. I. an Edw. II. 167 
o Kniohis, nor Lords, nor Church: mens Carriages, nor n mam 111 % Ci, 
Mood be talen againſt the Otumer s conſent ; nor ſhall any man's 
Carriages be taken, * he will foy's the Hire limited by the Law. . 2 


_ Church-men were exempted from charge to the King's Carriages, meerly in 
fayour to the Canon, which exempted the Goods of the Clergy from ſuch Lay- 
ſervice ; nevertheleſs the complaints of the Clergy formerly mentioned, ſhew that 
this anger y.# obſerved. Knights and Lord were di ged not only for the 
maintenance of their Port, but more principally. becauſe they were publick ſervants 
for the defence of the Kingdom in time of War : and the Kingdom was then e- 


F and theic , POP 


The King ſhall have no more profit of Felons 1 than the Jar ap 9 
and a 2 and the Lord is to have the remainder. 


Ancicntly the Lords had all the Eſtates of Felons, being their Tenants, and the 


King had only a Preragative to waſte os ty, or part thereof; but 3 
terwards the Lords by agreement yielded unto the year and a day's pro- 


fit, to ſave the Lands from ſpoil : and in continuance _—_ time 4 = King had n 


fol. 
the year and. and waſie, Fugitives. allo were in the ſame caſe, viz. ſuch asPrerog. Reg, 


deſerted their Country either in time of need, or ſuch as fled from the Tryal of Ws, 
Law in criminal caſes; for in both caſes the Saxons accounted them as common 


Felons. Nevertheleſs the two cuſtoms of Glowcefler and Kent are ſaved out of 


this Law by the Statute : the firſt whereof ſaves the Land to the Heir from the 
Lord, and the ſecond faves the ſame to the Heirs Males, or for want of ſuch, to 
the Heirs Females ; and to the Wife her moiety untill ſhe be eſpouſed to another 


man, unleſs ſhe ſhall forfeit the ſame hy fornication during her Widowhood: . Reg. 


And by the ſame Law alſo the King had all Eſcheats of the Tenants of Arch- Sf, 


Fitz. 2. * 
biſhops, and Biſhops, during the vacancy, as a perquiſite. But Eſcbeats of Land Tu. — 


and Tenement in Cities or Burroughs, the King had them in jure coronæ, o 
whomſoever they were holden. 


All Wears ſball be deſtroyed, but ſuch as are by the Sea-coafl. 5 


The Lieutenant of the Tower of London, as it ſeemed, claimed a Lordſhip in 
the Thames, and by virtue thereof had all the Wears to his own uſe, as appeareth 
by a Charter made to the City of Londen, recited in the ſecond Inſtitutes upon this 
Law; and this was to the detriment of the Free-men, eſpecially of the City of Lon- 
din, in regard that all Free- men were to have right of free paſſage through Rivers, 


as well as through Highways; and pe ant why the in either were equally noxious to 


the common liberty. And therefore which is ſet down under the example or 


inſtance of the Rivers of Thames and Medway, contained all the Rivers in England; 


albeit that other rts of the Kingdom had not the like preſent regard as the Sr | 


De IP rit of precipe in ca capite /ball not be mee Freehold r 
whereby a man may be in danger of lofing his Court thereby. - 


A 
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ſeemeth that it was one of the oppreſſions in thoſe times, that if 4 Suit 
were commenced in the inferior or Lord's Court, concerning a Freebold,, a Writ 
of precipe incapite might be had, upon a Surmiſe that the Freebold was holden 
in capite; which might prove an abſolute deſtruction to the inferiour Court, and 
was the ſpoil of 1 caſe: and therefore I think the Charter of King 
Fobn, inſtead of the word Court, hath the word Cauſe. mmm vir ol 


- There ſhall be but one. known Weight and Meaſure, and on 
breadth of Cloaths, throughout the Realm of England. „ 


- This Law of Nei- dt and Meaſures was anciently eſtabliſhed amongſt the 
Saxons, as formerly had been ſhewed, and continued, in the Normans times, and 
confirmed by Richard the firſt and King Jobn. And as touching the meaſure of 
the breadth of Carla, although it might eem to abridge the liberty of particular 
perſons, yet becauſe it was prejudicial to the common Trade of the Kingdom, it 
was ſettled in this manner to avoid deceit, and to eſtabliſh a known price of 
 Cloaths. And it ſeemeth that Wine was ordinarily made in England as well as 

Ale; otherwiſe the Meaſures of Wine could not have been eſtabliſh'd by a Law 


in Englend, if they had been altogether made in other Countries. 
cp.:8' Inquiftion of Life and Member ſpall be readily granted without Fees. 


This was a Law of latter original, made to take away a Norman oppreſſion ; for 
dy the Saxon Law, as hath been already noted, Na man was impriſoned for Crime 
(mot bailable) beyend the next County-Court or Sheriff's Torn: but when thoſe rural 
Courts began to looſe their power, and the King's Courts to. devour Tryals of 
that nature, eſpecially by the means of the Juſtices itinerant, which were but rare, 
and for divers years many times intermitted ; during all which time, ſuppoſed Of- 
fenders muſt lie in Priſon; which was quite contrary to the liberty of the Free-men 
amongſt the Saxons : This occaſioned a new device to ſave the common liberty 
by ſpecial Writs ſued out by the party impriſoned or under bail, ſuppoling him- 
ſelf circumvented by hatred and malice ;. and by the ſame directed to the Sheriff 
and others, an Inquiſition was taken, and Tryal made of the Offence, whether 
he deſerv'd h of Life or Member; and if it were found for the ſuppoſed Offender, 
he was bailed till the next coming of the Juſtices : and for this the Writ was cal- 
led the Writ of inquifition of Life or Member; and ſometimes the Writ de adio & 
atia. But theſe Inqueſts were become degenerate, and ſubject to much cor- 
ruption, and therefore as ſoon met with a countercheck from the Law: Or firſt 
rather a regulation; for it was ordained, that tbe Inqueſt ſbould be choſen upon Oath ; 


Weſt. 1. 


e. 11. and that two of the Inqueſt at leaſt ſhould be Knights, and thoſe not intereſted in the 
Glcet.. c. 9 Cauſe. But yet this could not rectify the matter; for it ſeemeth ſo impoſſible to 
do Juſtice and ſhew Mercy this way, that the Writ is at length taken away, and 
men left to their lot till the coming of Juſtices itinerant. But this could not be 

Weſt. 2. c. endured above ſeven years; for though the King be a brave Soldier, and proſper- 
2 ous, yet the people overcome him, and recover their Writs de odio & atia again. 
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Lords 
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7 nnd. 2 a 
during the Reigit of Hen, II. Rdw. I. and Bdw. II | .. 
Lords ſball baue the- N. ardjbips- of "their Tenants Heirs; ae — . 
; they hold alſo « of the King in Fetit Serjeantys * ecke, n or 


Fee-farm. 


' Inferiour Lords had the "Eu ri ght of Wardſbigs with the Kin for their Twas 
in Knight-ſervice, although their Tenants did hold, alſo. of the King; unleſs they 
held of him in Muigbt. ſer vice, which was a ſervice done by the Tenant's on 
perſon, or by the perſon of his Eſquire, or. other _ in his, ſtead: But as 
touching ſuch ſervice as was wont to be done to him by tender, or ſerving bim 
with Arms, or other utenſils; this was no Kaight-ſervige, though ſuch — Flr. lib. 7. 
concerned War, but was called Petit Serjeanty, as in the Low books doth appear. 


Nevertheleſs Henry the Third had uſurped Wardſhips in fuch caſes * and the 
ſame amongſt others occaſioned the Barons Narr. 


No Judge ſhall compel a Freeman to confe 277 matter. 1 him-;aap 2 


falf upon Oath, without complaint firft made againſf bin. N, or Hall 
receive any complaint without preſent proof. 1 


—— 


This Law in the Original is ſet down in another kind of — in * firſt = 
thereof, which is obſcure by reaſon thereof: in expreſs words it is thus; "No "Judge 
ſhall compel any man ad lgem manifefam ; which implieth, that the matter was 
otherwite obſcure, if the party that was complained of, or ſuſpected, did not 
manifeſt the ſame by his own declaring of the truth, or matter enquired after ; and 
therefore they uſed in ſuch caſes to put him to Oath, and if he denied the matter, 


or acquitted himſelf, the Judge would ſometimes diſcharge him, or otherwiſe put 
him to his Compur 


*; and this was called e manifefta, or lex a . And- 

it was a trick firſt brought in by the Clergy, and the Temporal Judges imitated 

them therein; and this became à ſnare and ſore burthen to the Subjects. To avoid 

which, they complain of this new kind of Trial; and for remedy of this uſurpa- 

tion, this Law teviveth and —.— the only and old way of Trial: for. Glanvil 

ſaith, Ob infamiam non em terre aliquis per legem apparentem ſe purgare, f.. f. 106. 
niſi prius convittus fuerit vel — us £uria : and therefore no man ought to be 

urged upon ſuch difficulties,” unleſs by the expreſs” Law of the Land. The old 

way of Trial was, firſt to bring in a Complaint, and Witneſſes ready to maintain 

the ſame ;' and therefore both Appeals and A#ions then uſed to conclude their pleas 

with the names of Witnefles ſubjoined, which at this day is implied in thoſe general 

words, in their concluſions, Et inde producit ſectam ſuum; that is, he brings his 

ec or ſuit, or ſuch as do foſlow or affirm yy complaint ; as another part alſo is implied 5.14. fh 
in thoſe words, Et boc  paratus eſt verificare. For if the Plaintiffs je or ſuit of Hengkam. 
Witneſſes did not fully prove the matter in fact, the Defendant's Averment was 


made good by his own Oath, and the Oaths of T webve men, and ſo the Trial was 
n 


' No. Reba iter Hull. be n er . diſſeiſed of bis Freehold | or cap. 3 
Liberties, outlawed, or baniſbed, or invaded,” but by the Law of the,” 
Land, and Judgment it Bir Peers. Nor ele 7 . ice be 7 ud, de- 2 
F TTT 
|* This Li of Claro e e Cue gnng the Bru = Hoh uri, © 


— 


* Chee. W and made up of . or 2 


. 


A — of the Froemin of England, 


RO. EY 17 
to come. And concefneth firſt the wvelibood ; by * th 

perſon, his life, and his liberty; he f ti be unde the ion of the Law, 
and his þ likewiſe, ſo as he (hall be ſhut into no place by Impriſonment, nor 
out of any p by Baniſhment ; but hall have liberty of ingreſs ot egreſs. His 
Elan doth real and perſonal (hall alſo be undet the protection of the Law; and the 
Law alſo ſhall be free, neither denied or I think it needleſs to ſhew how 
this was no new Law, but a confirmation of the old, and added thereto, 
being much impaired by ſtormy times ; for the ſum of all foregoing diſcourſe 
n thereto. 


Merchants bave free and fa 1 paſſage, end rr without un- 
72 Taxes, as by ancient they ought: In time of War, ſuth as 


the Enemies Countries ſhall be ſecured till it „ , bow the 
Eng iſh Merchants are uſed in their Goentries. 


That this was an ancient Law, the words thereof ſhew, beſides what may be 
obſerved out of the Laws of Atcbeldred, and other Saxon Laws. So as it h, 

that not only the Engl:/b Free- men and Natives had their liberties aſſert by the 
Law, but alfo Foreigners, if Merchants, had the like liberties for their perſons and 
goods, concerning I rade, and maintenance of the ſame, and were hereby enabled 
to enjoy their own under the protection of the Law, as the Free-men had. And 
unto this Law the Charter of BK a 


It ſhall be lawful for | 


And it ſcemeth that this Law of free pO out of the kingdom, was not 
anciently fundamental, bot only grounded upon reaſon of State, although the 
—— have liberty of free pallag⸗ within the Kingdom according to that original 
Law, Sit pax publica per communes vias; and for cauſe, as I ſuppoſe, it was 
wholly omitted in the Charter of the Third; as was alſo another Lo con- 
cerning the Jews, which becauſe it left an influence behind it, (after the s were 
2 Nation) n ee e I ſhall it in 

um: 


After death 


the Jew's debtor, no u ey e dur the minority of the 
Heir, though . 45 ſhall come into m7 ary And the debe ſal 2 


_  Javing io the Wife ber Dower and Meintenance We * 4 Children, 1 fo the 


quantity of the Debtor's Land, and ſaving the Lord's A eien 
debts 10 others. 


The whole doctrine of Uſury fell under the Tide of Jes! th i ſeemeth it 
Was their Trade, and their proper ns hitherto. It was, firſt that J 


met 


. 


| during the Reigne of Hen. III. Edw, L. and Fdw. Il. 


met with, forbidden at a. 
times : but by the 


Man to the for 


171 
Legatine Cauniil near 300 years before the Normans Mag. Cher. 
Confeſſor's Law it was made penal to 


of Eſtate, and Baniſhment: and therefore the Jews and all their ſubſtance were 


holden to be in nature of the King's Villain, as touching their Eſtate ; for th 
could get nothing, but was at his mercy. And Kings did ſuffer them to contin 


| nue 
did regulate it as touching Infants, as by 


John, and the Statute at Merton, doth appear. But H 


this Trade for their own benefit ; yet 
this Law of King 


Subjects, but rather a 


took it away by Statute made in his time, and thereby aboliſhed the Yum. 
Tenants Lands, holden of Lands 


by the ſame ſervices as formerly. 


diftreſs. 


ey Ibid. 623. 


Glanvil. 1. 7. 
cap. 16. 


F of . l enry the M Paris. 
Third did not put it into his Carter, as I think, becauſe it Was no liberty of the 4» 1229. 


prejudice thereto ; and therefore Edward the Firſt wholly 8 jada. 
An. 18 K. 1. 


eſcheated to the King, foall haller 33 
In all alienations of Lands, Sufficient ſhall be left for the Lord's wv. 3 


Submitting to the judgment of the learned, I conceive that as well Jo the Saxo Prerog. Reg. 
times as until this Law, any Tenant might alien only part of his Lands, and reſet ve 


the ſervices to the alienor, becauſe he could nat reſerve ſervice (upon ſuch alienation ) 


unto the Lord Paramount, other than was formerly due to him, without the Lord's 


conſent ; and for the ſame reaſon could they not alien the whole Tenancy, to bind 
the Lord without his expreſs licence, ſaving the opinion in the book of Aſſizes, 


becauſe no Tenant could be enforced upon any Lord, left be might be bis Enemy. Never- 20 a pl. 17. 


theleſs, it ſeemeth that de facto Tenants did uſually alien their whole Tenancy ; 
and although they could not thereby bar the Lord's right, yet becauſe the Lord 
could not in ſuch caſes have the diſtreſs of his own Tenant, this Law faved fo much 


But Tenants were 
rt with their Tenants, although the 


from alienation as might ſerve for ſ 


ecurity of the Lord's diſtreſs. 
not thus ſatisfied ; the Lords would not 


Tenants neceſſity was never fo urgent upon them to ſell their Lands; and therefore 


3 


at length they prevailed by the Statute of Nia emptores to have power to ſell all, 18 Edw. 1. 


ſaving to the Lords their ſervices form 


which then was of little power. 


Clergy. 


No Man ſhall be 
ber own Husband. 


The right of Appeal is grounded upon the greateſt intereſt. Now becauſe the 
Wife's intereſt ſeemeth wholly. to be ſwallowed. up in ber Huſband, therefore ſhe 
ſhall have an Appral of the death of him only; and ſuch allo was the Law in 

How far this point of intereſt ſhall extend to the degrees of Con- 


Appeals 
did 


Glanuil's time. 
Janguinity, the Norman Law formerly 


- 


hath ſhewn. And againſt 'whom 


2 2 


erly due: and thus the Lords were neceſſitated Weſt. 3. c. 1. 
to grant Licences of alienation to ſuch as the Tenants could provide to buy their 


Lands. Nor was this ſo prejudicial to the Lords in thoſe days, when the publick 
quiet was ſettled, as it would have been in former times of War, whenas the Lord's 


right was maintained more by might, and the aid of his Tenants, than by Law, 


The 3 5th Chapter I have formerly mentioned in the Chapter concerning the cp. 33. 


appealed by a Yowmans for te death of any but os. 
* i \ 


= 


feiture bi "I _ - 


* 


* 


cp. 36. 


a 
M Chart. did lie, the Statute at Mn 
Welt. 1. c. 1% alſo againſt acceſſories ; yet not againſt them till the principal 


' Welt. 2.c. 13, hecauſe it was ordinary for men of nought to appeal others in a malicious way, 


I 


- 


1 + 4.28; wal | 1 e t neee 5 * N 
oon, of the Freemen of England. 
after tells us, wiz. not only againſt 11 ae bu 

'attamted; nd 


it was by another Law eſtabliſhed, that if the party appealed was acquitted, the 
@fpealer ſhould not only render damages, but be impriſoned for a year, | 


- 


_ The 


| -Gourt ſhall be holden at the wonted time. . 1 
The Torn ſpall be holden at the accuſtomed place twice in the year, 


viz after Eaſter and Michaelmas. 


The View of Frank-pledges ſhall be holden at Michaelmas. | 5155 
The Sheriff ſhall not ertort. i p 


The Sheriff's Courts had now loſt ſomewhat of their Juriſdicion, though for 
time and place they are confirmed fatu quo, to the end that through uncertainty 


thereof the ſuiter might not make defaults, and be amerced. Yet they loſt = 
of their reſpect 


within the compaſs of theſe few. years by two Laws; the one of 


Merton c. 10 which, made at Merton, allowed all ſuiters to the rural Courts to appear by Proxy 


or At 


„which it ſcemeth had power to vote for the Maſters, in all caſes 


publick and private; and did not only themſelves grow into parties and maintenance 

of Quarrels, and ſo ſpoiled theſe Courts of their common Juſtice, but rendered 

the Free-men ignorant and careleſs of the common good of the Country, and given 

_ .._.___ © over to their own private intereſt. And though the corruption of Juſtice. was ſoon 
" Welt. 1.c 33. felt, and againſt it a Law was provided, viz. That the Sheriff ſhould not allow of 
fuch corrupt Attorneys ; yet this was no cure to the Fremen, who were till ſuffered 

to wax wanton at home, albeit that they were diſcharged from doing their ſuit in 


Marth, #10. 
md. 


* 


all other Hundreds but that wherein they dwell. The ſecond Law that took away 
| Baronage of England and the Clergy from their attendance at ſuch ſervice ; and 


much honour from theſe Courts, was that Law at Maribridge, that diſcharged the 


this alſo opened the door wider to oppreſſion. For where greatneſs is, it carrieth 


therewith honour from the meaner ſort, and a kind of awe and ſtop unto the minds 
of ſuch men that otherwiſe would riot without reſtraint : and though it might alſo 
be ſaid, that the preſence of great men in ſuch Courts would overſway the meaner, 


and make ſtrong parties; yet it muſt alſo be acknowledged, that theſe parties being 


N Fo * 


greater are the fewer, and do not ſo generally corrupt all ſorts, as the corruption 


of the meaner ſort do. It is ſaid by the wiſe man, Where the poor oppreſs the poor, 
it is like @ raging rain that leaves no food. The laſt branch in this Law is an in- 
hibition to the Sheriff from extortion ; and ſurely there was great need, and much 
more need than ever, now that the Lords and Clergy are abſent. It was thought 
that the great occaſion of the Sheriff's oppreſſion was from above; I mean from 
the King, that raiſed the values of the Farm of Counties granted to the Sheriffs; 


2 A, 3-I4- for in thoſe days Sheriffs gave no accounts, as of later times they have done; and 
ce. An. f E therefore the Charter of King Jabn, between the 17th and 18h Chap. inferteth this 
2. © Clauſe, Omnes Cumitat. & Hundred. Wapentag. & Tretlingi ſint ad antiquas fir mas, 


* 
2 


abſque ulls incremento, exceptis Dominicis Maneriis naſtris. But this did not work the 
work, although it took away occaſion; for the humour was fed from within, and turn- 


ed to a fore upon that place that could never be cured to this day. Nor could the 


- wifdan 
& i | 


wiſdom of times find kw. help to k 


= ſhall be no Eſevage e : ſet in the 3 except for the redeeming 


the 45 of 2 Wa * 723 


aid any. 


Charter, in 


| Tenants by Nui 


Burgeſſes right to vote in ſuch caſes, it is ſaid 
that were made in the time of Richard the iſt were made. by the conſent of 


dom : .for what the great men gained, they gained for themſelves and their Tenants. 


* n 1 a 2 
* . 7 - * . 1 
i * 


. 
*. 


ak he "Rei v1 107 Hen: III. Var i wii * 4 


% 
cep the ſame from growing mortal, but wy Chart. 
ſcanti a > the det * taking way that eng and juriſdiction Which formerly - it © 2 4 
ks z7th Chapter 
foregoing-' 1 


bath been —_ noted in "the yr i of the d next er 37. 
4 


Eier- Jt be tired as war wont in „ the time of Hen the * in 


, freed. 


* 


item: 
the King's 


of brs Te jr * a Knight, and on marriage of bis eldefs Daugbier; 
only reaſonable aid. | And in like manner ſhall the aids of * Vide axe, 


And for the 3 we will ſummon the 125. 161. 


Archbiſhops, Biſhops, Abos, Earls, and greater Barons of the King » ſpecially 


our ſeveral Writs ; and will cauſe ta, be ſummoned in general by, our Sheriffs and 


The Charter of King 84 ſap 


Cle this enſuing. 


ſon, makin, 
po. or this t 


Bailiffs all other our Tenants in capite, to be at. & certain day after Forty. days at the 
4 a certain place; and ue will ſet, down. the 
2 matter at the day a 


cauſe in all our Writs, And 
inted ſhall proceed according to the counſel of thoſe that ſhall 
be preſent, although all chat were ſummoned do not conte, And we will not allow any 
man to take aid of his Freemen, unleſs for redemption of his. body, and making his _ 
Son a Knight, 1. on n vo bis «5k Ss * this ares be 4 N 


=” WW _ ' of ow . 


Thus 70 the Charter of king Jaln concerning this point of Tax c or Adeſiment ; I 
and if the Hiſtory faith true, — Cherter of Henry the Third was one and the ſame M. Paris, 
with that of \Ring zer, then either this was not left out in Henry the Third's . . 


| iſtorian's time; or if it was omitted in the original, it was ſup- 
poſed to be included in the — 1 words of the Law, as being ac d in times . 


| pal. And then theſe particulars will be emergent: Firſt, 9 the Aids and Eſcuage 


in Hen 


ry the Firſt's time, were aſſeſſed by the ſame way with that in this Charter- 


of King John; for that all the quarrel SEES the Lords and King Jobn, WAS M. Paris. 
eee the Charter of 


Henry the firſt, which the Lords: ſware to maintain. An. 1214, 


Secondly, that neither Aid nor Eſcuage were granted, or legally taken, but bys; oy „ 
Act of s although the rate of them was ſettled by common c * a 


according to the quantity of their Fee, Thirdly, that ſome Parliaments in thoſe 3+ 72 i 


times, as concerning ſuch matters, conſiſted. only af ſuch men as were concerned by wet. x. <-36. 
way of ſuch charge, by reaſon of their Tenancy : for Eſcxage- only concerned the 

1 12 ſervice, and therefore hos only were ſummoned unto ſuch 
Nor had the City of London nor the * 4 61. 
„258. And my the Foreſt-Laws 


* Parliaments as HE concerned Eſcuage. 


Acrchbiſhops, Biſhops, Abbots, Earls, Barons, . Knights of the whole King- 


Hoveden © 
445*. 4 


And the truth is, that in thoſe times, „2 publick damage concerned all, yet 


it was ordinary for Kings to make a ſhe of ſummoning Parliaments, Whenas pro- 
perly they were but Parliamentary meetings of ſome ſuch Lords, Clergy, and others, 
as the King ſaw moſt convenient to drive on his own defign, And therefore wwe 


— 4 


fing 


174 din gf the\Freemen of Eogland,. * 
Mag. Cherte.find that Henry the Third about the latter part of his . with his Government 
Slot tit. towards the dregs, he having in the Ki Two and fifty Baronies, 
* ſummoned unto one of theſe Parliamentary meetings but Five and twenty Baron;, 

and One hundred and fifty of his Clergy. Nevertheleſs, the Law of King John 
was Rill the ſame ; and we cannot rightly read the Law in ſuch Precedents, as arc 
rather the birth of will than reaſon. Fourthly, that no Aids were then granted, 
but ſuch as paſſed under the title Eſcuage, or according thereunto ; for the words 
ſhall be demanded, or granted, or taken, but for redeeming the King's 
perſon, Knighting of . bis Son, or marriage of his Daughter. Nor is the way of 
aſſeſſing in theſe times different, ſaving that inſtead of all the Knights, two only are 
no chaſen in every County; the Tenure: (as it ſeemeth) firſt giving the Title of 
that Order, and both Tenure and Order now changed into that Title taken up for 
the time and-occafion. Fifthly, chat it was chen the ancient cuſtom, and ſo uſed 

in the rime of the Firſt, that the advice of thoſe then preſent, was the 
advice of che whole, and that their advice for a Law without contradiction, 
notwith ing the King's Negative voice ; for the words are, The matter at that 
day ſhall according to the of thoſe that ſhall be preſent, although all do 
unt cum; and therefore that clauſe in the King's Oath, guat vuleus eligerit, 
may well be underſtood in the future, and not in the preter tenſe. Laſt of all, 
though not gathered from the Text of this Law whereof we treat, yet being co- 
Incident with the matter, it is obſervable, that though the Clergy were now in their 
ruffles, and felt themſelves in their fall ſtrength, yet there befel a poſture of ſtate 
that diſcovered to the world, that the Engii/b held not the intereſt of the Clergy to 
be of ſuch publick concernment, or neceffary concurrence in the Government of 
Walfng. An the Kingdom, as was pretended. For the Clergy finding Aſſeſſments of the Laity 
1297. fo heavy, and that occaſidns of publick charge were like to multiply daily, they 
therefore, to fave the main ſtock, procured an Inhibition from Rome againſt all 

.  - ſuch impoſitions from the Laity, againſt ſuch payments by the Clergy ; and in 

the firength of this they abſolutely refuſe to ſubmit to aid Edward the Firſt by any 

ſuch way, although all the Parliament had thereunto conſented. And thus, having 

divided themſelves from the Parliament, they were by them divided from it; and 

not only outed of all privilege of Parliament, but of all the privilege of Subjects, 

into the ſtate of premunre : and thus ſet up for a monument to future times, for 

them alſo to act without the conſent of thoſe men, as occafion ſhould offer. But 

Henry the Third not fatisfied with this ancient and ordinary way of Aſſeſſment 
| ordinary occaſions, took up the extraordinary courſe of Aſſeſſment upon 
is N of the Kingdom, which was formerly taken up only in that 
[extraordinary occaſion of redeeming of the King's or Lord's perſon out of captivity, 
and common defence of the Land piracy ; and under the Title of De. 
which was now abſolately dead, and hanged up in chains as a monument of op- 
-preflion, Nevertheleſs, it cannot be denied but that in former times the Freemer 
were as deeply taxed, if not fled with payments to their Lords at ſuch times 

as they were charged over to the King in the caſes aforeſaid, as by the latter words 

* When any Of the Law aforeſaid of King obn doth appear, and whereby it is probable that 
Aids were the inferiour Lords were gainers . The conclufion of the Charter of Henry the 
Tak, der Third (the ſame ſuiting alſo with the third obſervation foregoing) doth not a little 
r favour the ſame: for it is expreſly ſet down, that in lieu of the King's confirmation 
on their = of the Charter of Liberties aforeſaid, not only the Archbiſhops, Biſhops, Abbats, Priors, 
Hiſt. Excheq. | Earls, 


during the Riigns of Hen, 1 Ede, I. and Edw. II. = rg 
Earl, Barons, and Knights, but alſo the Freemen, and all the Kingdom, gave a May. cl. 


zeenth of all their moveables. | TTL 
And thus have 1 ſummed up and compared both the C of the Grand 
into the Foreſt- 


Charters of England's Liberties, (ſaving two particulars inſt 
Laws of Henry the Third) wherein if any thing had been new and unteaſonable, 
King John might have colour to except againſt them as extorted by force; and 
Henry the Third might (as he was adviſed) plead nonage, and ſo they might have N. Paris, 


been choaked in their birth; but being all Conſuetudines, as in the conclafion they An. 1227. 
are called, and Kings aſhamed to depend upon ſueh frivolous | it may be 
wondred what might move them to adventure ſo much bl „and themſelves 


into ſo many troubles, to avoid their own acts; unleſs the writing of them were an 


obligation acknowledged before the world; and they reſolving ly to be under 
none, were loth to publiſh the ſame to all men. It is a ſtrange vanity in great men 


to pretend love to Juſtice, and yet not endure to be bound thereto; whenas we ſee 


that God himſelf loves to be bound by his word, and to have it pleaded, becauſe 
he delights as much to be acknowledged true in performing, as good in promiſing. 
But neither was King ot Henry the Third of this ſpirit; fain they would 
undo, but could not. It is true, it was at the firſt but a King's Charter of m- 
firmation ; and bad Kings been patient therewith, it might have n no bigger: 

but by oppoſition it rooted deeper, and grow up. unto the ſtature of a Statute, and Marlb. c. $4 
ſettled ſo faſt, 'as it can never be avoided but by ſurrender from the whole body. 

Having thus ſummed up the Liberties of the Subjects and Freemen of England 
under this Gharter, I ſhall make ſome Appendix hereunto, by annexing a few ad- 
ditionals in theſe times eſtabliſhed ; and although they come not within the letter 

of the Grand Charter, yet are they ſubſervient thereunto. And firſt concerning the 
King; and this either as he is King, or as he is Lord, As King, he had theſe Pre- 
rogatives above all Lords. | | 


The King ſhall have the cuſtody of Fools and Ideots Lands for their Pro. Reg: 

maintenance, and ſball render the ſame to their Heirs, aſt 
And concerning Mad-men and Lunaticks, the King ſhall provide ac. 10 

Bailiff for their maintenance, rendering account to them when they 

are ſober, or to their Adminiſtrators. | * 


It is no leſs liberty or. privilege of the People, that Fools and Mad Perſons are to 
be ordered by Tutors, than Children; and therefore this may be annexed to the 
reſt of the Liberties as well as the other. Nevertheleſs, it ſeemeth that the Laws 


took them into their regard, in reſpect of their Eſtates, which might be abuſed to 


the prejudice of the Publick, rather than out of any reſpe&t had to their perſons. 
Now becauſe there is a difference between the diſability of theſe perſons, the one 
being perpetual, the other tem therefore is there alſo by theſe Laws a diffe- 
rence in the diſpoſal of their Efates : for the Tutor had a right in the diſpoſing of 

the one, and but a bare authority or power in providing for the other. Secondly, - 
the perſon of the Tutor is to be conſidered: Anciently it was the next kindred, 


grounded, as I conceive, upon the natural affection going along with the * | 


* — Boglnd 
and this fo R mere until theſe times: for though the Mirror 0 2 
faith, that Henry the Firſt brought in that courſe. of giving the cuſtody. of theſe 
difabled perſons. to the King, as hath been formerly obſerved ; yet Braon, that 
wrote. long aſter the time of Henry the Firſt, ſpeaking of theſe. kind of perſons, 
faith, Tahbus de neceſſitate dandus c tutor; wel curater ; not ſo much as mentioning 
the King in the caſe. And in another place, ſpeaking of ſuch as are alieni juris, 
Lib. 1. c. 0. ſaith, 'thax ſome are under (he of: their Lords, and others under their. parents 

and friends. But let tho time of the entrance of this Law be never fo uncertain, 

it is now a declared Law, that the King in ſuch caſes is the common Curator or 


. of all ſuch perſons, as he is a Ghief Juice. neee to e one a enn | 


EE The King ſhall have the Wrecks of the Sea. 8 
eſt. 1. ©. 4 


BraQ.. lib. 5. 
cap. 20. 


| What ſhall be called a Wreck, -the Statute at Weſt. 1. e VIS. . Where the 
Ship ſo periſheth, that nothing therein eſeapeth alive; and theſe are rather in their 
original committed to the King as a Curator, than given him as a Proprietor ; although 
that Cuſtom hath ſince ſettled a kind of right, which may perhaps be accounted 
| rathera Title by Eſtoppel. For the fundamental ground is, that the right owner 
cannot be manifeſted, and therefore the King ſhall hold it; and if the right owner 
„oe can'be manifeſted, the King ſhall hold it till the owner doth Wen 


Mah. « 17. Te Heir in Socage-tenure ſhall hove air Hier of *. * And. an 
A againſt bis Guardian for the profits of the Lands and Marriage. 


The Heir in Socage being under age, "ſhall alſo be under cuſtody of ſuch . 
dian of the next kindred, who cannot challenge right of Inheritance in ſuch Lands 
ſo holden : as if the Lands deſcended from the Father's fide, the Mother, or next 
5 of the kindred of the Mother's ſide, ſhall have the cody; and fo if the Lands 
* _ _ deſcend from the Mother, the Father, or next kindred of the Father's fide, ſhall 
| have the cuflody. And this cuſtody bringeth with it an Authority or Power only, 
and no Right, as in caſe of the Heir in Knight- ſervice; and therefore cannot be 

over as the Wardſhip in Knight- ſervice might, but the Guardian in Socage 
remaineth accomptant to the Heir, oe all profits both of Land and Marriage. The 
full age of Tenant in Socage, is ſuch ape wherein he is able to do that ſervice, 
which is Fourteen years; for at ſuch age he may be able by common repute to aid 
in Tillage of the ground, which is his proper ſervice. But the Son of a Burgeſs 
hath no ſet time of full Age, but at ſuch time as he can fell Money, and meaſure 
Chth, and ſuch work as concerns that calling. Nl 


Bract. lib. 2. 
Cap. 37 


Menon. .. FF "TC deforced of their Dower 06 Sr ſoall by Aflion 


recover damages till they recover their Dower. 


1 They Jools alfo owe power. to N Ah ons ele fron ber 
— Sr an Dower. 


2p-· 49. - f . Ts 


| It was aſe that the Heir hould have the crop rich the ute 
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during the Reigns of Hen. III. Edw: I. and Edw. II. 


| Statute altered that former uſage, and, yet ſaved the Lord's liberty to diſtrain if | 


. . 


any ſervices were due. 


agreement of the Clerks in Chancery, and advice of ſuch as are ſtil- 
fal in the Law. ak een Faw eee cho 

It was none of the meaneſt Liberties of the Freemen of England, that vo Writs 
did iſſue forth againſt them, but ſuch as were anciently in uſe, and agreed upon 


in Parliament. And it was no leſs a grievance: and juſt cauſe of complaint, that 
Kings uſed to ſend Writs of new impreſſion to execute the dictates of their own 


177 ; 


Writs de conſimili caſu granted in caſes that fall under the ſame wel. c 
Law, and need the ſame remedy; and ſuch Writs ſhall be made by © 


wills, and not of the Laws of the Kingdom; as the complaints of the Clergy,, pan 4. 


in the times of 
caſes befel not directly within the Letter of any Law for remedy, and yet were 

burthenſome ; want of remedy it is provided by this Law, that ſuch 
emergent caſes that do fall within the inconvenience, ſhall be comprehended with- 
in the remedy of that Law. {- 11: 4946 


Henry the Third do witneſs. Nevertheleſs, becauſe many mens dit. Aric. 44. 


Aid 10 make the Son of the Lord a Knight, and to marry Dis weem. e 16. 


eldeft Daughter, ſhall be aſſeſſed after the rate of twenty ſhillings for 
a Knights Fee; and twenty ſhillings for twenty pounds in yearly 
value of Socage-tentre. | | a anc Sedalia 

| The uncertainties of Aids are by this Law reduced and ſettled, as touching the 
ſum ; and thereby delivered the people from much oppreſſion which they ſuf- 
fered formerly. Nor was only the ſum hereby, but alſo the age of 


the Son when he was to be made a Knight, viz. at the age of Fifteen years; too 


ſoon for him to orm Kanight-ſervice, but not too ſoon for the Lord to get 
his money. And the Daughter likewiſe was allowed to be fit for Marriage at 
Seven years of age, or at leaſt to give her conſent thereto, albeit that in truth ſhe 
was neither fit for the one or other : and therefore it muſt be the Lord's gain that 
made the Law; and it was not amiſs to have the aid beforehand, though the 
marriage ſucceeded not for many years after ; and if the Lord died in the interim, 
the Executors having Aſſets paid it, or otherwiſe his Heir. 8 


C HA P. LXV I. 
| | Of Courts and their Proceedings. 


Eſides the Courts of Juſtice itinerant, which were ancient, as hath been ſaid, 
other Courts have been raiſed of later birth, albeit even they alſo have been 
of ancient conſtitutions, and divers of them itinerant alſo, and ſome of them ſet- 
tled in one place. The work of the Juſtices itinerant was univerſal, compre- 
hending both the matters of the Crown and Common-pleas. That of Oyer and 
Terminer is only of Crown-pleas originally commenced and enquir'd of by ow 
12 Aa N ves, 
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require ſpeedy regard and reformation. Juſtices of Gaokdetvery have a moe 
large work, that is, to deliver the Gaols of all criminal offenders formerly indicted, 
or before themſelves. Juſtices of Ane and Ni privs are to have IZance 
of Common-pleas only, and for the moſt part are but for enquiry. All which, 
ſaving the Juſtices 7tinerant in ancient uſe, were inſtituted about theſe times, 
and therewith ended both the work and common ule of the ancient 7zers ; and 
yet all theſe later Courts, jointly conſidered, have not the like "comprehenſive 
power that the #fers had, for they had the power of hearing and determining 
all cauſes, both of the Crown and Common-pleas albeit in a different manner: 
That is to ſay, in the firſt times promiſcuouſly united into one and the ſame per. 
fon ; but ſoon after the Norman times and more clearly in the time of Henry 
the Second, that power was divided into ſeveral perſons, ſome. fitting upon the 
Commen-pleas, others upon the _ Crown-pleas, The Judges of theſe L 
Courts were ſpecially aſſigned by the King, as in the caſe of the Gaol delivery; 
or —_— the Law upon the Judges of both Benches at We/iminfier, as in caſe 
of Oyer and Terminer, and of the Afizes or Ni prius, ſaving that in the laſt caſe 
they were affociated with Knights in the Counties for the taking of Aas. 
Now concerning the Courts that were ſettled ; ſome were ſettled or annexed to 
the King's perſonal reſidence, as the Chancellor's Court ; for in theſe times it began 
to have a Judiciary power of eminent ſtature, and growing out of the decays of 

Feta. the great Chief Juſlice of England. Then alſo the King -Bench was annexed by 
— the ſame Law unto the King's Court or perſonal refidence, as it anciently ever had 
that honour ; although it ſeems the endeavours were to make it like the Common- 

Fleas in that particular. Another and laſt Court that was ſettled in this manner, 


was the 
$E. 4. fol. hold, but afterwards compaſſed in a diſtance of the neighbouring places, becauſe 
3 . the King's attendants were many in thoſe times, whenas the Courts of Juſtice 
continually attended on his perſon : and this precinct was called the Verge; and all 

caſes of debt and covenant, where both parties were of the Houſhold, and of 
Treſpaſſes vi & armis, where one of them was of the Houſhould, were handled 


n the Court of the Verge, or the Marſhal 


Houſhold. Other Courts were rural, and affixed alſo to ſome certain place, either 
of the County or Town, or other particular place. That of the county fuffered 
in theſe times dimunition, even almoſt to deſtruction, by a Law reſtraining 


© 8. the power thereof only to Treſpaſſes of 40 5s. value or under: for though formerly 

the King's Juſtices incroached upon the County-Conrt, and contracted ſuits before 
themſelves, which by the ancient Law they ought not; yet it was ever illegal, and 
the County-Courts held their right till this Law was made, which kept under 
thoſe inferiour Courts, and made them of leſs account than formerly. Nevertheleſs, 
the King's ces, or Writ to the Sheriffs, oftentimes enableth the inferiour Court 
to have cognizance of caſes of greater value. Laſtly, a rule was ſet to the ſmaller 
Courts of Corporations, Fairs, and Markets, viz. That ns 


Welle 1-©. in any of thew, which was nr & debtor or pledge thew, 
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felves, and granted forth upon emergent crimes of important confequence that 


s Court, which in the original only concerned the King's houſ- 


; s Court. And Inqueſts of death within 
the ſame, ſhall be taken by the Coroner of the County with the Coroner of the 


penſam ſhould be ſuts. 
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c Grronars, Sberiſt, and Crown-Pleas, 


Of Coroners, Sheriffs, and Crown-Pleas. 1 i | | | rind 
Oroners ſhall be choſen in the County, from the wif 8 4 
and chief Men of the Country. oh * i gu, 


Of theſe Officers formerly hath been ſpoken, as touching their election, qualifi- 
cation, and work : this Law ht in no change of any former Law, but only 
of a former Cuſtom gained by 
place that were far unfit, who otherwiſe of poor and mean condition - maintained. 
themſelves by bribery and extortion, and being found guilty had not ſufficient to 
give recompence. This Law therefore revives the firſt Law, and holds theſe men 
to their work of taking Ingueſts and Appeals, by indenture between themſelves and 
the Sheriff; and theſe were to be certified at the next coming of the Juſtices. 


The Freeholders in every County, if they wall, ſhall ele their ' own | 
Sheriff, unleſs the Sheriffwick be holden'in Fee. A e . 


- 
- were 


This was indeed the ancient cuſtom : as the Officers of the Ki 
County choſen by the County. But within a few 


cellor, Treaſurer, Barons of the Exchequer, and the Juſlices. Which Law was 
made in favour of the people, as by the file of that Statute doth more fully ap- 
pear : for though at the firſt bluſh it may ſeem a privilege loſt by the Freemen, 
that theſe great men ſhould have the election of the Sberi ; yet it proved a great 
advantage to the common quiet of the people in thoſe times of parties, and was ſo 
avprehended : Otherwiſe as the caſe ſtood in thoſe days of Edward the Second, 
it was no time for him to gain upon the people's Liberties. - Nor had the Statute 
of Articuli ſuper cartas, whereof we now treat, been penned with theſe words, 
if they will. And queſtionleſs in theſe days we now live in, if the people had 
but a little taſte of this ſceming liberty of electing Sheriffs in the County-court, 
as formerly it was uſed, it would be ſoon perceived that the election of theſe chief 
Officers were better diſpoſed in ſome other hand, if rightly purſued. 


That the. Saxons made difference between Homicide by «misfortune, and that 
which was done felleo animo, or with à ſpirit of gall, formerly hath been ſhewed : 
now what it was that altered the caſe I cannot ſay, unleſs the violence, - cruelty, 
and oppreſſion of the times. Formerly all kind of Manſlaughter was finable, I 
mean in the Norman times, and ſo might more rationally be ranked into one degree; 
but now the puniſhment began to change from x N of Eſtate and loſs of 


Member, to death and forfeiture of Eftate ; and therefore it was more neceſſary to 
OT EY Aa 2 make 
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Weſt. 1. e. to. 


degenerating times, which brought men into 


Sherifs. 


digible by the Common-council of the Kingdom, ſo were all the Officers of the gie cap. 1. 
years in the time of Edwards... |. vic. 
the Second, comes another Law, That the Sheriffs ſhall be appointed by the Chan-9. E. 2. 


Homicidz 4 by © misfortune ſhall not be adjudged murder... — 


8 | p 


| Of "Coronerr, Sheriffs, and Crown-Pleas, 
make the difference in the (ſeeing in the formerly a difference way 
obſerved) and this difference to aſſert by a Law, that might limit the invenomed 
ſpirits of the Judges of thoſe days. 


Reblery, Robbery puniſhed by death. 

This crime hitherto was puniſhed by fine and Joſs of Member, at the utmoſt, but 
is now made capital, and puniſhed with death. One example whereof, and the 
firſt that — maketh mention of, we find of an Ir: Nobleman in the days of 
Henry the Third, who ſuffered death for piracy; and it was a Law that then, 
though rigorous, yet ſeaſonably was contrived, to retard the beginnings, and haſten 
the concluſion of a Civil War in a Nation who value their Eſtates and Liberties 
above their own Lives. : 


Rave. Rape, upon the complaint of the party violated made within forty 
Wel days, ſpall have right. If the Delinquent be convicted without ſuch 
complaint made, * ſhall be fined and impriſonedde. 


Before this Law, this crime was but le, unleſs the fact was committed upon 
a Virgin, for then the member was loſt. And this was the Saxons Law ; but the 
Nermans inflicted the loſs of the member upon all Delinquents in any Rape. Nor 
was this made F by any Law or Cuſtom that I can find, till about theſe 
days. It is true, that Canutus puniſhed it capitis eftimatione, by way of com- 
penſation; which rather gives a rule of damages to the party wronged, than im- 

2 puniſhment inflicted for an offence done againſt the Crown, as if it were 
thereby made capital. But for the more certainty of the penalty, another Law 
Wel. 2. cap. provideth, that if the Rape be committed without the Woman's conſent fubſequent, 

34- ſhe may have an Appeal of Rape. And though a conſent be ſubſequent, yet the 
Delinquent upon indictment found ſhall ſuffer death as in the caſe of Appeal. 
But if a Wife be carried away with the goods of her Huſband, beſides Action of 
the party, the King ſhall have a fine. If the Wife elopeth, ſhe ſhall loſe her 
Dower, if ſhe be not reconciled before her Huſband's death. Al! which now- 
recited Proviſoes are comprehended together in one Chapter, and yet the Chap- 
ter is partee per feſſ, French and Latin. So far thereof as concerneth death, was 
written in French, being the moſt known Language to the great men in general, 
many of whom were French, by reaſon of the intereſt that Henry the Third had 
with France in his late Wars againſt the Borons. It was therefore publiſhed by 
way of Caveat, that no perſon that underſtood French might plead ignorance of 
the Law that concerned their lives. The reſidue of that Chapter was written in 

Latin, as all the other Laws of that Parliament were, upon grounds formerly in 

this diſcourſe noted. One Proviſo more remaineth, which is alſo comprehended in 


the ſame Chapter with the former, viz. perſon that ſhall carry away 4 Nun 
from ber bouſe, ſhall ſuffer impriſonment for three years, and render damages to the 


houſe. This crime was formerly only inwombed in the Canon-Law, and now born 
Aatiq. Brit, 20d brought forth into the condition of a Statute- Law, rather to vindicate the 
fol. x97. right of the Freemen, than in any reſpect had to the Clergy, who had been very 
bold with the liberty of the Freemen in this matter. For Archbiſhop Peckham, not 


Of Coroners, Sheriffe, and Crown-Pleas, 181 
before the making of this Law, for this offence had excommunicated Sir © 
rn Gifford nor could he get abſolution but upon his Penance. ' Firſt he was 
diſciplin' with rods three times; once in the open Church at Hilton, then in 
the Market - place at Shaftſbury, and laſtly in the publick Church there: Then he 
muſt faſt divers months. Laſtly, he muſt be diſrobed of all Military habili- | 
ments, vis. Gilt Spurs, Sword, Saddle, golden Trappings, and to uſe no brave y 
garments but ruſſet, with Lamb and Sheep-ſkins ; to uſe no Shirt, nor take up his by 
Order again, until he had ſpent three years Pilgrimage in the Holy Land: and 
unto this Penance the Knight. by Oath bound himſelf. © A ſtrange power! and to 
repreſs which, it was time for the people to look about them, and rather to 
py 1+ mug ror themſelves, than to leave it to the will of ſuch men as never 
ad enough. | imen 5 * | 


3 


Concealment, or neglett of apprebending of Felons, puni by Concralurnt: 
Fine and Impriſonment. | 82 Ar Felens. 


| | eſt. 1. c. 9 
In thoſe ancient times, purſuits of Feſons with Hue and Cry were made by Lords 
of Manors, Bailiffs of Liberties, Sheriffs, and Coroners ; whereas now they are made 
by Conſtables. See more in the Chapter of Peace. Eſcapes alſo were puniſhed with 
Fine and Impriſonment : and in ſome places the Lord had the Fine, in other pla- 
ces the Sheriff, and in ſome caſes the King; yet in no caſe was any Fine aſſeſſed 
or taken till the Trial before the Juſtices. - | n 


Perſons defamed for Felmy, not ſubmitting to Trial by Law; pan 
| F 


ſhall be committed to chſe impriſonment. 9 


lt hath been accounted an extreme conſtruction of this Law, and queſtionleſs 
ſo it is, that this Law ſhould warrant that puniſhment of preſſing to death, which 
hath been of later times more conſtantly. uſed than former times ever knew of : 
for though it be granted that ſome trick of torture was ſometimes uſed, even be- 
fore the Normans times, and ſo might now and then leave ſome few examples 
after the Norman times; yet did the Law never patronize ſuch courſes, eſpecially wiror. cap. r; 
if the death of the party ſuſpected enſued thereupon, but accounted it Manſlaughter. ſec. 9. 
And the end of this Law was not to put a man to death, but to urge him to con- 
feſs: and ſo Briton faith, Such as will not ſubmit to Trial, ſhall be put to Pen-z,,,.., 4. 
ance till he ſhall pray to be admitted thereunto; and therefore the Penance then ec. 24. 
uſed was ſuch as did not neceſſarily infer death; nor was it a final Judgment in 
the Trial, but only a means thereto: and therefore it might rather conſiſt in de- 
nial of conveniencies, than infliting of pain. Now in what caſes it was uſed; 
may be underſtood from the manner of the Indictments in thoſe days, ' whereof 
(beſides. Appeals by the party) ſome were of particular fact done; others only of a G!an. lib. 10. 
Fame : and it may be conceived that the courſe in the ſecond. was, that if a man . 
would not ſubmit, but would and mute, he was put to this kind of Impriſon- 
ment; for the diſcovering Law was by Henry the Third taken away. But if the 
Dong was poſitively accuſed of a Felony, and thereupon indicted; by a wit- 
_ neſs of the Fact, and then if the Delinquent would not ſubmit to his Trial by Law, 
in ſuch. caſe the final Judgment was to die, 'Onere, fame, &c. becauſe in the one 
was a Fact affirmed againſt him by Witneſs, and in the other only a Fame or 1 

þ cioh, 


Weſt. 1. c. 3. 
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cion, which is not againſt the life of a man. But this manner of Indie. 
ment being now laid afide, and all proceedings hog in a Fat affirmed againſt 
the party, T conceive this Law of no uſe at all in wp T” 1 E 


d eig, Bail ſpall not be allowed to Outlaws, fore: jured, Thieves taken in the 
act, notorious Thieves, appealed perſons, burners of Houſes, breakers of 
Priſon; falſe Coiners, counter feiters of the Broad ſeal, priſoners upon 
excommunication, open Malz factors and Traitors againſt the King. 
The fix firſt are in nature of perſons attainted either upon their own conſeſ- 


fion, or ſuch manifeſt Evidence as in common reaſon cannot be painſaid ; all 


which were before this Law under bail ; yea, the lait of all, although the moſt 
heinous of all, was in the fame condition. As touching 4reakers of Priſon, in theſe 


times it was Felony, for what cauſe ſoever they were. committed ; and therefore 
their 8 was without bail: for whoſo makes no Conſcience of breaking 
the Priſon, his ledged, that the 


credit will little avail. Yet it muſt be acknow 
Law impriſoned few without bail in thoſe foregoing times, but in caſe of Felony 
or execution: but afterward the caſes of commitment being ordinary, even i 


matters of mean proceſs, and becauſe mens credits waxing weak by the weakne 
of their eſtates, now waſted by the Civil Wars; therefore in Edward the Second's 
time a Law was made to reſtrain the Felony in ſuch caſes, only to the breach of Pri. 
fon by ſuch as were committed for Felony. And as touching Impriſonment upon Ex- 
communication, it is manifeſt, that within five years before the making of this 


3 Law, it was complained that ſuch were ſet at liberty by the King's Writ de bo- 


Paris. 


mine replegiando, without the Biſhop's conſent. But now the Clergy had gotten 
the day of the Law, which did much decline from that guard of impriſonment, 
but hated perpetual impriſonment. Nor was this complaint gr upon any 
other Law than that of dhe Canon ; for the Common Law ever held the ſupreme 
cognizance of Excommunication, within its own power, as upon the Writ 4: 
guare excommunicato may appear. crimes are yet alſo by this Law allowed 
bail, ſuch as are perſons indicted of Larceny, before fheriffs, Ge. perſons im- 
priſoned upon flight grounds, Receivers, and Acceſſories before Felony, Treſpaſ- 
ſers, perſons ap provers after the death of the approvers. If bail be 


granted otherwile Sf Law alloweth, the party that alloweth the ſame ſhall 


be fined, impriſoned, render damages, or forfeit his place, as the caſe ſhall require. 
And thus the iniquity of the times was ſo great, as it even forced the Subjects to 


forgo. 4 which was in account a. great liberty, to ſtop the courſe of a growing 
miſchicf. | n | *F 
Publiſhers of falſe News, whereby diſcord or ſlander may ariſe be- 
tween the King and bis people, ſhall be impriſoned till he produce the 


3% Relator. 
It is therefore an offence againſt the Crown, to procure or maintain an ill con- 


ceit in the King of the people, or an ill conceit in the people of the King; and 
it is as well an offence againſt the Crown for the King to conceive ill of his peo- 


ple, as for them of him. But all muſt be grounded upon falſhood ; for truth 
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reſpatts 
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Of Corners, Sheriffs, and Grown-Pleas. | 183 
reſpects no man's perſon; and all men are. equally bound by that woe, F they call © 
| " evil, or evil good ; although difference muſt be made 1 the a br: Borg 


ſentatibn. And upon this ground of maintaining ſtrife, was a Law made alſo a- 
e Conſpiracy to make or maintain Indictment, Suit, or Quarrel ; and it was)? Edd. 1. 
| # 


kewiſe finable, | 1a erer 
Rediſſeiſors and Poftdiſſeiſors found upon verdift before the Sheriff, ne, 4 

Coroners, and Knights, ſhall be impriſoned. | 

Formerly Rediſſeiſin was under no other Law then that of - Diſſeifn, but by 
this Law made a matter belonging to the Crown, and tried before the ſame Judges. 
that had the power of enquiry of all offences againſt the Crown. The penalty 
of impriſonment in this caſe, was to be without bail, but only by the King's Writ 
de bomi ne replegiando ; and yet even thus the penalty was not ſufficiet t to reſtran hs 
the offence, and therefore a Law was made to abridge the power of that Writ; - 
as touching fuch offender ; and they became irremediable as touching their liberty wes. 2 c. 
by that Writ; beſides that upon recovery had againſt them they loſt. double 26. 
damages. | 0 | 


Treſpaſſers in Parks and Fiſh-ponds convicted within a year and 1 
day, ſhall render damages, ſuffer impriſonment fer three years, and 1 e. 
give ſecurity of good. behaviour for time to come. If any beaſts be ta- 106. 
hen in a felonious manner, he ſhall be proceeded againſt as a Robber. 


From the times of King Steven, the Lords and great men endeavoured to 
advance their power and greatneſs ſo high above the meaner fort of Freemen, as 
they made Kings continually jealous of their power. Caftles had been a bone of 
long contention between them, but they being for the moſt part taken away, the 
ſtrife was about Priſons, and power. to impriſon offenders; and that alſo after. 
much oppoſition they laid aſide. Vet the violence of theſe. times being ſuch, as 
(though Felonies were ſomewhat dreaded) Treſpaſſes of the higheſt nature were 
little r ed, ſuch as were riotous hunting in their Parks, and fiſhing in their. 
Waters; the Lords and great men made it their laſt requeſt, that at leaſt in ſuch, 
eaſes they might have power to impriſon ſuch as they found ſo treſpaſſing; but this 
was alſo. denied them; though by Henry the third in his firſt time, when as yet, g 
the Government was not worſted by projects of Arbitrary power, or corrupt Coun- 
fels of Foreigners, nor himſelf a man able to ſway with the Lords in matters that 
were of doubtful prerogative: And. to ſpeak indifferently, it is better for the Li- 
berty of the Subject, that the power of impriſonment ſhould be regulated only. 
by the King's Writ ordered by Law, than by the Warrants of great men, eſpecially. 
in their own caſes; and therefore in this matter the King's Prerogative, was a: 
patron to the Freemens liberty. Nevertheleſs, theſe, great men give not thus over. 
their game: for though in times of publick calamities, little place is left for plea- 
ſure to any man; yet when times are grown to more quiet, pleaſure revives, and: 
the great men renew their motion: and though they. could not obtain priſens to 
their own uſe, as they endeavoured. at the meeting at Merton; yet now. they ob- 
tain the King's priſons to the uſe of a Law that was as good as their ogy, wa . 
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thereby ſatisfied their own diſpleaſure for the loſs of their pleaſure. And yet this Law 
An. 21 EA u, fufficed them not, but they obtain a further privilege, that ſuch perſons as are found 
ſo treſpaſſing, and refuſing to ſubmit, may be killed without peril of Felony. 
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IHE Soldiery of England may be conſidered, Firſt, in regard of the Per- 


| ſens. Secondly, their Arm. Thirdly, their Service. The Perſons were as 


formerly, not only ſuch as were Milites, or Tenants in Knight-ſervice, but alſo 
ſuch as ſerved at the Plough ; and concerning them both, it is to be conſidered 


what the Law made by Edw. II. holdeth forth. 


Sear. de Mt. All ſuch as ought to be Knights and are net, all be diſtrained 70 


4 K. 2. 


for the 


undertake the weapons of Knighthood, if they 
contrary. 

_ Regularly all Tenants by Knight-ſervice ought to be Knights, but de fas 
were not; ſo as in theſe times there was a further work to make a' man a 
Knight than his bare Tenure; for ſuch only were milites fai, who had both 
Lands ſufficient to maintain the Arms and State of a Knghbt, and alſo a body 
fit to undertake the ſervice in his own perſon, and whereof he had given ſufficient 


in the field, Others that had Land, either had not ſufficient maintenance, 


or not habiliments of perſon, and as not expected were laid afide; of this fort 


were many, by reaſon of the late Civil Wars, in which had much impaired both 
their Bodies and Eſtates, This rendered the ſtrength of the Kingdom and Mi- 
litia ſo much decayed, and the minds of men ſo wearied, that they began to love 
eaſe before the times would brook it, and a ceſſation from Arms before they had 
any mind to peace. The Parliament eſpyed the danger, and how neceſſary it was 
people to be well armed in theſe times of general broil ; and upon that 
7 allowed this Law to paſs; That all ſuch as bad Lands worth 20 I. yearly 
efides Reprizals, ſhould be ready (not to be Knights, nor, under the favour of 
others, is there any ancient precedent to warrant it, but) 7 find, or to enter into 
the field with the Arms of a Knight, or to provide ſome able. perſon to ſerve in their 
Head, unleſs they were under 21 years of age, and ſo not grown wp to full ftrength 
of body ; nor their Lands in their own poſſeſſion, but in cuſtody of their Lords er 
Guard ans. Nevertheleſs, of ſuch as were grown to full age, yet were maimed, 
impotent, or of mean eſtate, and Tenants by ſervice of a Knight, it was had into a 
way of moderation, and ordered that ſuch ſhould pay a reaſonable fine for reſpit of 
ſuch ſervice ; nor further as concerning®their perſons were they bound. But as 
touching ſuch that were under preſent only, and not ual diſabilities of body 
upon them incumbent, as often as occaſion called, they by their deputies or 
ſervants; all which was grounded not only upon the Law of Henry the ſecond, 
but alſo upon common right of Tenure. LH ter 1 | 
The Arms that theſe men were to find, are ſaid to be thoſe belong- 


jog * a Knight ; which were partly for defence, and partly for offence. -o 
| 4 4 


not cauſe to the 
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the firſt ſort were the Shield, the Helmet, the Hauberk, or Breaft-plate, ot Coat 9 
Mai!; of the ſecond ſort were the Sword and Lance; and unto all a Horſe muſt be 
provided, Theſe Arms, eſpecially the defenſive, have been formerly under altera- 
tion; for the Breaſt-plate could not be worn with the Coat of Mail, and therefore 
muſt be uſed as occaſion was provided of either: and for this cauſe the ſervice of a 
Knight is called by ſeveral names; ſometimes from the Horſe, ſotnetimes from the 
Lance, ſometimes from the Helmet, and not ſeldom from the Coat of Mail. © 
The power of immediate command, or calling forth the Knights to their ſervice, 
in its own nature was but miniſterial, and- ſubſervient to that power that ordered 
War to be levied : and therefore, as in the firſt Saxon Government under their 
Princes in ſo after, under their Kings, War was never reſolved upon, Tacitus. 
but if it were defenſive, it was by the Council of Lords; if offenſive, by the ge- 
neral Vote of the Grand Council of the Kingdom. So by virtue of ſuch Order, 
either from the Council of Lords, or Grand Council, the Knights were called forth 

to War, and others, as the caſe, required, ſummoned to a rendezvous : and this + 
inſtrumental regularly reſted in the Lords, to whom ſuch ſervice was due ; 
and the [inferiour] Lords were ſummoned by the Lord Paramount, as chief of the 
Fee, of which their Tenants were holden, and not as King or chief Captain in 
the Field: for they were not raiſed by Proclamation, but by Summons iſſued forth 

to the Sheriff, with diſtreſs ; and this only againſt ſuch as were within his own , 
Fee, and held of the Crown, The King therefore might have many Knights at 

his command, but the Lords more; and if thoſe Lords failed in their due corre- 

ſpondency with the King, all thoſe of the inferiour Orb were carried away after - 

them: ſo the King is left to ſhift for himſelf as well as he can. And this might 
be occaſioned not only from their . Tenures, by which they ſtood obliged to the in- 
feriour Lords, but-probably much more by their popularity, which was more pre- 
valent, by how much Kings looked upon the Commons at a further diſtance in thoſe 
days, than in after-times, when the Commons —— intentively in the publick 
Government. And thus the Horſemen of England becoming leſs conſtant in ad- 
hering to their Sovereign in the Field, occaſioned Kings to betake themſelves to 
their Foot, and to form the ſtrength of their Battles wholly in them, and themſelves 
on foot to engage with them. | 27 85 | 
One point of liberty theſe Soldiers by Tenure had, which made their ſervice not 
altogether ſervile; and that was, that their ſervice in the Field was neither indefinite, 
nor infinite, but circumſcribed by place, time, and end. The time of their ſervice 
for the-continuance of it was for a ſet time, if it were at their own charges: and 
although ſome had a ſhorter time, yet the general ſort were reſtrained to forty days. 
For the Courage of thoſe times confiſted not in wearying and waſting the Soldier 
in the Field by delays, and long work in wheeling about and retiring, but in playing 
their prizes like two Combatants of reſolution to get Victory by Valour, or to die. 
If upon extraordinary occaſions the War continued longer, then the Tenant ſerved 
upon the pay of the common Purſe. The end of the ſervice of the Tenant (viz. 
their Lord's defence in the defence of the Kingdom) ſtinted their work within cer- 
| tain bounds of place, beyond which they were not to be drawn, unleſs of their 
on accord: And theſe were the borders of the Dominion of the Crown of Eng- 
land, which in thoſe days extended into Scotland on the North, and into a 
part of Nuance on the South. And 


** the Earl-Marſhal of England (being 
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by Edward the firſt commanded by virtue of his Tenure to attend in perſon upon 
the Standard under his Lieutenant that then was to be ſent into Flanders, which 
was no part of the Dominion of ) refuſed ; and notwithſtanding the King's 


threats to hang him, yet he perſiſted, ſweating, He would neither go nor hang. Not 
only becauſe the Tenants by Knight- 


ſervice are bound to the defence of their Lords 


and not of their Lieutenants ; but principally becauſe they are to ſerve for 
ngdom : and therefore ought not to be drawn into 
foreign Countries. Nor did the Earl- Marſhal only this, but many others alſo, both 
Knights and Knights fellows, having —7.— per Annum ; for all theſe with 
their Arms were ſummoned to ſerve under the King's pay in Flanders. I fay, mul. 


' titudes of them refuſed to ſerve, and afterwards joined with the reſt of the Common 


in a Petition to the King, and - complained of that Summons as of a common 
Grievance, becauſe that neither they nor their Anceſtors were bound to ſerve the 
King in that Country: and they obtained the King's diſcharge under his broad Seal 
accordingly. The like whereunto may be warranted out of the very words of the 
Statute of Mortmain, which was made within the compaſs of theſe times; by 
which it was-provided, That in caſe Lands be aliened contrary to that Statute, and 
the immediate Lords do not ſeize the ſame, the King ſhall ſeize them, and diſpoſe 
them for the defence of the Kingdom, vi. upon ſuch ſervices reſerved as ſhall 
ſuit therewith : as if all the ſervice of a K1ght muſt conduce thereto ; and that he is 
na further bound to any ſervice of his Lord, than will conſiſt with the ſaſety of the 
Kingdom. This was the Doctrine that the fad experience of the latter Govern- 
ment of Kings in theſe times, had taught the Knighthood of England to hold for 
the future Apes. | N * 


Sun. de i- Vo Tenant in ancient Demeſnes, or in Burgage, ſhall be diſtrained 


for the ſervice of a Knight. | 
Clerks and” Tenants in Socage of other Manors than of the Kirg, 
Hall be uſed as they have been formerly. | | 


Tenants in ancient Demeſne, and Tenants in Burgage, are abſolutely acquitted 
from foreign ſervice ; the one, becauſe they are in nature of the King's Huſband- 
men, and ſerved him and his Family with Victual; the other, becauſe by their 
Tenure they were bound to the defence of their Barrough, which in account is a 
Limb or Member of the Kingdom, and ſo in nature of a Caftle-guard, Now as 
touching Clerks and Tenants in Socage holding of a Subject, they are left to the 


order of ancient uſe appearing upon Record. As concerning the Clergy, it is 


evident by what hath been formerly noted, that though they were importunate to 
be diſcharged of the ſervice Military, in regard that their profeſſion was for Peace, 
and not for Blood; yet could they never obtain their defire : for though their per- 
ſons might challenge exemption from that work, yet their Lands were bound to 
find Arms by their Deputies ; for otherwiſe it had been unreaſonable, that ſo great 
a part of the Kingdom as the Clergy then had, ſhould fit till and look on, whilſt 
by the Law of Nature every one 18 engaged in his own defence. Nor yet did the 


_ pagfei on of theſe men to be men for Peace, hold always uniform: ſome kind of 


Wars then were holden ſccred, and wherein they not only adventured their Eſtates, 
but cen their on Perſons; and theſe net only in a defenſive way, but by way of 
| 6 | invaſion, 
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jnvaſion, and many times where no need was for them to appear. Tenants in 8. 
cage alſo, in reg rd of their ſervice, might plead exemption. from the Wars; for if 
not, the Plough muſt ſtand till, and the Land thereby become poor and lean, 
Nevertheleſs,” a general ſervice of defence of the Kingdom is impoſed. upon all; 
and Huſbandmen muſt be Soldiers, when the debate is, who ſhall have the Land, 
In ſuch caſes therefore they are evocati ad arma, to maintain and defend the King. 
dom, but not compellable to foreign ſervice, as the Knights were, whoſe ſervice 
conſiſted much in defence of their Lord's perſon, in reference to the defence of 
the Kingdom ; and many times policy of War drew the Lords into Arms abroad, 
to keep the Enemy further from their borders, and the Knights then under their 
Lords pay went along with them: and therefore the ſervice of Knighthood is com- 


monly called ſer vitium forinſecum. Of theſe Sacagers did ariſe, not only the body Coral. wit, 


of Engliſh Footmen.in their Armies, but the better and more wealthy ſort of them 406. 
found Arms of a Knight, as formerly hath been obſerved, yet always under the pay 
of the common Purſe, And if called out of the Kingdom, they were meer Yolun- 
teers; for they were not called out by diſtreſs as Knights were, becauſe they held 
not their Land by ſuch ſervice; but they were ſummoned by Proclamation, and 
probably were muſtered by the high Conſtables in each Hundred ; the Law never- 
theleſs remaining till entire, that all maſt be done not only ad fidem. Domini Regis, 
but alſo Rgui; which was diſputed and concluded by the Sword. For though 
Kings pretended danger to the * oftentimes to raiſe the people; yet the peoplo 
would give credit as they pleaſed. Or if the King's Title were in queſtion, or the 
Peoples Liberty, yet every man took liberty to fide with that party that lik d him 
beſt ; nor did the King's Proclamation ſway much this or that way. f | 
It is true, that precedents of thoſe times cry up the King's power of arra)ing all 
Ships and Men without reſpect, unleſs of age, or corporal _ diſability ; but it will 
appear that no ſuch array was, but in time of no leſs known danger from abroad 
to the Kingdom, than imminent; and therefore might be wrought more from the 
general fear of the Enemy, than from the King's command: And yet thoſe times 
were always armed in neighbouring Nations, and Kings might have pretended con- 
tinual cauſe of arraying. Secondly, it will no leſs clearly appear, that Kings uſed 
no ſuch courſe, but in caſe of general danger to the whole Kingdom, either from 


foreign Invaſion, as in the times of King Jobn, or from inteſtine Broils, as in the 21 E. 1. 0. 


times of Henry the third, and the two ards ſucceſſively. And if the danger? 
threatned only one coaſt, the array was limited only to the parts adjacent there- 
unto. Thirdly, it ſeemeth that general arrays were not levied by diſtreſs, till the 


time of Edward the firſt, and then only for the rendezvous at the next Sea-coaſt, 23 E. r, 
and for defence againſt foreign Iavaſion; in which caſe all Subjects of the King- Memb. 3. 


dom are_concerned by general ſervice ; otherwiſe it can come. unto no other ac- 
count than that Title Preregative, and therein be charactered as a trick above the 
ordinary ſtrain, Fourthly, thoſe times brought forth no general array of all per- 
ſons between the ages of ſixteen years and ſixty, that was made by diſtreſs, in any 
caſe of Civil War, but only by Sheriffs ſummons ; and in caſe, of diſobedience, by 
ſummons to appear before the King and his Council: which ſheweth, that by the 
common Law they were not  compellable or . pyniſhable. Laſtly, though theſe 
arrays of men were ſometimes at the charge of the King, and ſcmetimes at the 
Subjects own charge, yet that laſt was out of the road-way of the Subjects liberty, 

as the ſubſequent times do fully manifeſt. And the like may be ſaid of arrays of - 
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of 
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Sgzhips, which however under command of Kings for publick ſervice, were never. 
thelek and paid out of the publick charge. The ſum of all will be, thatin 
caſes of defence from foreign Invaſion, Kings had power of arr _— the 
order of Law; if they exceeded that Rule, it may be more rightly ſaid, they did 
what they would, than what they ought. FE 


C HNA FP. LXXI. 
| Of the Peace. 


WH 4 R and Peace are two births by ſeveral venters, and may like the day and 
night ſacceed, but can never inherit each to other ; and for that cauſe they 
may claim to belong to one Father, and that one and the ſame power ſhould act in 
both : and yet it is no good Maxim, That he that is the chief Commander in War, 
ought to be the chief in the order of Peace. For it naturally befalls that War, eſpe- 
ally that which we call Civil War, like ſome diſeaſes in the body, does rather 
breed ill humours than conſume them; and theſe muſt be _ by dieting the 
- State, and conſtant courſe of Juſtice, unto which the rug aves of War have 
Ittle or no affinity, if they have not enmity. Nevertheleſs, the wiſdom of our 
Anceſtors thought it moſt meet to keep their Kings in work, as well in time of 
Peace, as of War ; and therefore as they anciently referred the principal care there- 
of to the Lords, who together with certain ſelect perſons in every County, did 
adminiſter Juſtice in ſeveral Ters or Circuits: ſo when Kings had once gotten the 
name of being chief in civil affairs, as they- had it in martial, they ſoon left the 
Lords behind them (who alſo were willing enough with their own. caſe) and had 
the name of doing all, notwithſtanding it was done by advice of the Lords, and 
directory of Miniſters, or Commiſſioners thereto deputed. And thus that Peace 
which ly under the Titles of Pax Domini, pax Vicecomitis, which is 
9s Regni, became by eminency ſwallowed up in that which was called the King's 
eace ; and the Juſtices called the King's Juſtices, and himſelf flattered into that 
Title of Fountain of Juſtice, which belongeth only to him that is The Moſt High 
or Chief Law-giver. | 9 
The manner how this honourable care of the Safety and Peace of the Kingdom 
was employed, may be referred to a double confideration ; the one in execution of 
Juſtice upon Delinquents, the other in preventing occaſions of offence or delin- 
quency, by means whereof the pubiick Peace might be endangered. The firſt was 
ated diverſly according to the preſent ſenſe of affairs; for what was at firſt done by 
the Princes in their Circuits, with one hundred of the Commons called Comites, and 
that done per pages, viceſque, was afterwards done by itinerant Judges, ſent from 
the King for the greateſt matters; and by Lords in their Leets, Governours or 
chief Magiſtrates of Towns in their Curts, and Sheriffs in their Torns, as Fudices 
i for the caſe of the people in matters of leſs moment. I fay, I conceive it was 
in the Torn; for I ſuppoſe no emergent Court, taken u occaſion, could by 
Hen, 3. the Law draw a neceffity of a ſudden ap of all above twelve years of age 
Marth. < 25. at the ſame. And for the ſame cauſe it , that one certain Torn every year 
| was. holden for inquiries of AHmicide,. unto whith all above twelve years. of age 


* 


during the Reigns of Hen, III. Edw. I. and Edw. II. 199 
were-to come, except Barons, Clergy, and Women, or otherwiſe all ſuch had been | 
bound to attendance on every Torn. Nevertheleſs, the work of the Torns con- 
tinued not to bear and determine, as anciently they had done. For in Henry the n pin. 
third's time, and formerly, divers men had Priſons to their own uſe; ſome as Ged. 9. 
Palatines, others as Lords of Franchiſe, and others by power and uſurpation, and: 
had the benefit of all Fines incident: and by this means many were fined that de- 
ſerved it not, and ſome alſo that deſerved worſe. To prevent which evil, Mag. Charta, 
the third took away that power of holding Crown-pleas : And Edward the firſt took *. 19. 
away their power to determine Eſcapes, and left them only the power of inquiry, Gloucet. e. 8. 
and to certify at the next coming of the Juſtices. Welt. 1. c. 3. 
But theſe injurious times had holden too long to be forgotten, or laid aſide by 
ſuch cool purſuit, Men were ſtill ordinarily impriſoned, and fo. continued often- 
times, till the coming of the. Juſtices itinerant. For whereas in caſe of Bloodſhed, 
the Writ de odio & alia was a remedy ; the other had no remedy but by procuring, . 
a Commiſſion of Oyer and Terminer, which ordinarily was a cure worſe than the 
hurt. As a remedy hereof, Edward the firſt found out the new way of making stat. wint. 
Juſtices of Peace, as may appear by the Statute at Winton : which Law being pur- 13 Edu. 1. 
poſely made for the conſerving of the Peace, providing for penalty of Crimes al- 
ready committed (as well as for the ſupprefling of future) ordaineth, That offences 
againſt that Law ſhall be preſented to Fuſtices aſſigned to enquire thereof; and though 
theſe at the firſt might be ztinerant, yet it ſoon made way to refiant, And before 
that Statute, it ſeemeth the King had found out the way, if that Note be true 
which is left revived into memory by that honourable Reporter, which relating to- 
the ſixth year of Edward the firſt, faith, That then prima fuit inſtitutio juſticia- Coke Tas. . 
riorum pro pace conſervanda. And yet ſome ſemblance there is, that it was yet p. 176. 
more ancient, even in the time of Henry the firſt, if I miſtake not the ſenſe of that 
clauſe in his Laws concerning Vagabonds ; he ordereth that they ſhall be carried 
Juſticiæ quee fred, although the Language be not ſo Clerkly as to ſpeak the ſenſe Hen. 1. C. 58.. 
out. Now though their Work as yet was but in trial, and they were only truſted 
with power of inguiry, yet it induced a new way wherein the Sheriff was not ſo 
much as intruſted to intermeddle ; and which not only intermitted the courſe of 
his proceedings in ſuch matters, but alſo led the way to the deſpoiling of the 
Sheriff”s Torn, and Lord's Leet, of that little remainder that was left them of Judi- 
catory Power in matters that were againſt the Peace, and made their Inquiſitor 
Power leſs regardful, and eaſed the Juſtices itinerant of much of their Work, in 
regard they were ſpeedily to certify up to the King, and ſo theſe matters ſhould be 
determined in Parliament, according as thoſe Juſtices were elected in Parliament; 
who as it ſeems were jealous of giving the power of determining thoſe offences into 
any ſudden hand. To ſum. up then the firſt part; as touching the puniſhment of 
offences againſt the Peace, the wheel is now in the turning, the Leet and Torns 
begin to be lighted, the labour of the Juſtices itinerant leſſened, the Commiſſions 
of Oyer and Terminer diſuſed, by the bringing in of a new Order of Tufizces for 
the Peace eſpecially appointed; and the Parliament, as the ſupreme Providers, left 
as the reſerve” for the aſſerting and maintenance of the ſame ; albeit that under it 
the power of determining muctr reſted upon Juſtices or Judges that attended the 
Logs Court, after that the Cammon-pleas were ſettled and confined to a certain 
place. 1 


cap. 3. 


Hue and 


f preſerving the, Peace, 1 

The preſerving of the Peace for the future, conſiſted in preventing and ſup. 
oceffing Riots Routs, unlawful Aſſemblies, and in apprehending and ſecuring of 
ſuch as were actors and contrivers of ſuch deſigns, and other Malefactors. And 


: 


herein we are to conſider, 1. The Laws: 2. The Means : 3. The executive Power. 
Concerning the firſt, there is no queſtion to be made, but that the power of making 


Laut for the maintenance of the Peace, reſted in the Parliament, although en- 
deavour poſſibly might be uſed to ſettle the ſame in the ſole order of the King's 
own perſon ; and therefore we find not only the afſize of Arms, but generally 4. 
ſubſtance of the Statute at Winton, to be formerly taken up by Proclamation by 
Kings, predeceſſors to Edward the ſecond, who firſt that I can find, put the fame 
into force of a Law by Parliament, finding by experience that P-oclamations may 
declare the King's Mind, but not command the People's Wills; although perad- 
venture the thing enjoined was of ancient uſe, and little inferiour to Cuſtom or 
Common Law. Such are the Diſtempers of Civil Broils, that bring up Peace in 
the rear, as a reſerve when their own ſtrength is waſted, rather than out of any 


damages. 


- Of this, more may appear from the Norman and Saxon Laws: the intent ap- 
peareth by the Law itſelf, to ſtir up the people to uſe all means by purſuit with 
Cry, and making inquifitions of the Fact with all ſpeed, in Townthips, 
Hundreds, Franchiſes, and Counties. * 


nnn be entertaingid or karkoured by any Tnba- 
bitant, ' unleſs he will undertake for him. ; 


| Of this alſo formerly, boch in the Normas and Saxon Laws. 


Walled Towns ſhall keep their gates ſhut from Sun-ſet to Sun-rifing. 
The like obſerved in Cities, Burroughs, and Towns, from the Feaſt of 
Aſcenſion to Michaelmas. OY 
The power of the Watch was great: it might apprehend any Paſſenger and ſtay 
him all night; and if he be a ſuſpected perſon, he is to be committed to the Sheriff; 


and if an eſcape be made, the party is to be purſued with Hue and Cry, Theſe 
two laſt Chapters were in effect in Henry the third's time, in courſe, by way of the 


M Parisia King's command by Writ, in the 36th and 37th years of his Reign, with ſome 
3 particulars concerning the ſame. 


cap. 4 


- High-ways through every Lordſhip ſhall be kept clear on each fide, by 
the ſpace of 200 foot, from Hedges, Ditches, Buſhes, and Underwood. 


| High-ways herein intended, are ſuch as are from one Market-Town to another; 
and in ſuch were always preſerved the publick peace or ſafety, for the W 
| | | we, 
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of Commerce, and freedom of Traffick: which is of ſuch publick concernment, 
that it hath been of very ancient inſtitution. | | 


Every man between the age of fifteen "years and forty, ſhall main- er. 5. 
tain Arms in his houſe, according to the ancient Aſſize, for the pre- 
ſerving of the Peace, ts | | 


This Chapter brings into conſideration the ſecond thing propounded, viz. the 
means of preſerving of the Peace, which are two; Firſt, by maintaining Arms : 
2. By certifying Defaults. In the firſt is to be conſidered the Perſons that are to 
be aſſeſſed : 2. The Arms: 3. The End. The Perſons to be aſſeſſed to Arms, 
are indefinitely ſet down, and comprehend all forts, as well bond as free, and 

others; for ſuch are the expreſſions in the Commiſſion of Henry the third. But 
by the Aſſize of Henry the ſecond, none were to be armed but Freemen, and th 
worth ſixteen or ten marks in Goods at the leaſt ; yet their ages are limited: by 36 Hen. 3. 
this Law they muſt be between fifteen years and forty ; but by the Commiſſion in TS ·[˖[ 
Henry the third's time, all between fifteen and fixty years of age were to be armed. Hoveden. 
King Jobn arrayed all ſorts, free, bond, and all others that have Arms, or ought to 
have, or can carry Arms: and it ſeems by what hath been formerly noted, that Mt: Paris, 
thoſe that were ydunger than their Tenure would bear them out, were accepted 
into ſervice, if they would offer themſelves ; but by theſe courſes they, though 
under one and twenty years of age, were not only accepted, but compelled to War. 
Under this Title, we may alſo touch upon the perſons that were the inſtruments to Hoveden. 
array theſe men, or rather to arm them; and theſe were Juſtices tinerant, or- one hf 
or more Commiſſioners, ſuch as the King found moſt meet for the ſervice. And acai. 
unto- theſe were Commiſſions with inſtructions ſent ; and ſometimes Writs were 
directed only to the Sheriffs, to take with them twelve Knights of the County, and M. Paris poſt 
to go into every Hundred, and call before them all ſuch perſons as by the Law ——_ 
ought to be aſſeſſed at Arms, and to cauſe them to be ſworn to find and maintain 
Arms in ſuch manner as by the Law they then ſhould be, or formerly were aſſeſſed; 
and ſometimes the eſtabliſhment of Arms were ſet down in thoſe Mrits, and ſome- 
times publiſhed by Proclamation. . For Kings found all means little enough to 
prevail to bring in alteration of Arms, and of their ſervice; which was a thing M. Paris, 
not only troubleſome, but chargeable, and whereunto they could not eafily prevail 3 & 
to bring the Freemen to conſent, And therefore ſometimes the endeavours of Kings 
in ſuch caſes, did not only meet dilationem, but alſo deletionem, as the Hiſtorian's ; 
words are, until the way was found out to declare an eſtabliſhment by Parliament, wc 
by this Statute made at Minton. . 
Now for the nature of the eſtabliſhment, we are to conſider, that the people of 
England were diſtinguiſhed according to their Tenures, into ſuch as held by 
Knight-ſervice, and ſuch as held by Secage; and that none but thoſe being Free- LI. Gulicle. 
-olders, could be charged to find Arms, according as by the Laws of the Norman * 
Conqueror may appear. The eſtabliſhment of Arms for the Knizhts, were eſta- 
bliſhed by their Tenures in certainty, and therefore no need was either of Aſſeſſment 
or Oath to tie them to find ſuch Arms; but all the difficulty was, for ſuch as were 
not bound by other Tenure than as free-born Subjects, all of whom do owe to their 


Country defence, and ſo queſtionleſs had liberty to provide themielves of ſuch 
| | Arms 
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cap. 46. 


el 
Huntington. 
An. 1008s. 
LL Canut. 97. 


Tee _ Df proferving the Peace, - | 
Arms as were by common and conſtant uſe held moſt advantageous againſt the 
common Enemy, and for the publick defence. And that theſe were put in cer. 
tainty, may appear by the Law of King William formerly noted, and by ſome in. 
Nances in the — Laws anciently uſed 4 aye et, x Law of * 
That Phu Man fhou two at Horſes. And another 
Ordet of en eiony years after, differing 20e it, Sta upon every 
gr Hides of Land, a Helmet, and a Coat of Mail: And the Hiſtorian tells us, 
a Hide is a Plough-Land, or ſo much Land as one Plough can keep in Tillage 10 
the end of one whole year. And the relief of the Noblemen of all ſorts and ranks, in 
Horſes, Helmets, Coats of Mail, Lances, Shields, and Swords; the meaneſt of 
all which being called Mediocris Thainus, yielding a relief equal to the 
Arms of a Knight, in the times whereof we now treat, viz. one Horſe, one 
Helmet, one Coat of Mail, one Lance, one Shield, one Sword: all comprebended 
under arma ſua, as if he had a certain proper Arms. And the Laws concerning 
the forfeiture of Arms, do in effect affirm the thing, viz. that all men were armed 
yet probable it is, that laws were not then ſo often made for the enforcing this or 
fort of Arms, in regard that till the Normans time this Iſland was 
troubled but ſeldom with any Enemies from foreign parts, that brought any new 
ſorts of Weapons into faſhion ; the Danes and Norwegians being no other than an 
Acquaintance of theirs. Neither were the Saxons as yet tamed by any Enemy, 
far as to beg a Peace, albeit that the Danes had gotten. them under. But after 
Norman times, the Exgliſb being ſomewhat over-matched in War, inclined 
to Huſbandry, and n to lay aſide their regard of Arms; and this occa- 
the Kings to make of Arms: yet having regard to the ancient 
of the „ ſaving that they urged the uſe of the Bow more than for- 
was uſed, thereby taught the 
Of theſe forts of Aſſeſſments 
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Cultellos, 
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5 Stat. Wint. 


bee 
Arte & ſetes 
Cotels 


1 have thus impaled theſe three, that the Reader may the better diſcern how 
they relate each to other, and ſo may the better underſtand the matter in the ſum. 
And I muſt explain three or four words in them as they are ſet down, before I can 
bring up the concluſion ; becauſe the miſtake of the ſenſe of the words hath made 


ſome miſtake in 


Die 


the intent of the thing, and ſorced the ſame to an , 
ue 


—ä— 


e preſerving the Peace, 


* 


* 


Lipfus de mi- ifſue, Lorice ſignifies that piece of Armour that defends the breaſt, ot forepart of 


lir. Rom. 1. 


Dialog: 6. 


the body and ſometimes is made of plates of Iron, of which ſort I conceive thoſe 
of the old Germans were, (whereof the Hiſtorian maketh mention, pauctis loricæ, 


Tacitus he ſaith the Germans had few Arms of defence of their foreparts, and fewer Helmets 


or Head-pieces) for otherwiſe, if they had Iron defences for their heads, they 


Cluver.Germ. would not have been content with defences made of Leather for their fore-parts, as 


P- 33% 34% in the firſt rude times 


might have been. Sometimes it is made of links of 
is called a Coat of Mail; but I conceive it cannot be ſo meant 

in the aſſeſſments of Henry the Second, and Henry the Third, becauſe that thoſe 

of the ſecond are ſaid that they ought to keep Haubergettum, or Halburgellum, 

or Haubertum ; all which are but ſeveral dialects of one name, and are taken for a 
Cont of Mail : and therefore by the diverſity of names in one and the fame al. 
ſeſſment, I do conclude that the armour was not of one and the ſame faſhion. 
But it is evident, that by Hauber in the aſſeſſment of the Statute at Vint. is meant 
a Coat of Mail, and is never taken for a Breaſt-plate or Gorget, as hath” been taken 
upon truſt by ſome that build more weighty concluſions upon that weak principle, 
than it is able to bear: and for the truth hereof, as the word is a French word, fo 
I appeal to all French Authors, and ſhall not trouble the Reader with the notation 
of the word, or further about the meaning thereof. In the laſt place, as great 
miſtake is that alſo of the word Shapel de fer, which is taken by ſome to betoken a 
Breaſ- plate of Iron : For the truth whereof, the Reader may conſider the Latin 
word Capellum, or Capelletum, and he ſhall find that it is an {ron cap, or an ordinary 
Head-peace : and in the Aſſize of Henry the Third it holds the place of Caſſis in 
the Aſſize of Henry the Second. For the manner of all theſe, let the Reader view 
the Sculptures of the ſeveral Norman Kings, armed for the Charge, in the beginning 
of their ſeveral Reigns, as they are repreſented in Speed's Hiſtory. It may alſo be 
conceived, that there is as much miſtake of that Weapon which is called Culte/lum 
or Cotel, whilſt they tranſlate it by the word Knife ; for though it be true that it is 
one fignification of that word, yet it appears not only by this Law, that it was a 
Weapen for a Knight in War, but in uſe at Tornaments, as by that Statute that forbids 
the uſe of a pointed Sword, or pcinted Cotel, a Battcen, or a Mace, at that ſport : 
and therefore it may ſeem to be ſome Weapon of greater uſe, either a Cotellax, or 
ſuch-like Weapon; otherwiſe to enjoin the finding of a Knife to a man as an 
offenfive Weapon againſt armed men in Battle would ſerve to no uſe at all. 

Now concerning the difference between the ſeveral Aſſizes aforeſaid, it conſiſteth 
either in the number of the ſeveral degrees or ranks of thoſe that are aſſeſſed : Or 
ſecondly, in the manner of their valuation: Or laſtly, in the particulars of their 
Arms aſſeſſed upon them. As touching the degrees in Henry the Second's time, 
they were but Three, in regard that he only aſſeſſed Free- bolders: and certainly 
that was the ancient Law, as by the Law of the Conqueror, and other Saxon Laws 
formerly mentioned, may appear. But Henry the Third taking example of King 
Jobn, who was the firſt founder of general arrays, charged all but ſuch as were 
men of nothing; albeit, I find not that ſuch as were of the inferiour degree, were 
ſworn to thoſe arms, but rather allowed to have them. And though the Statute at 
"Wincheſter holdeth to the fame degrees in Lands, yet in the value of Goods there is 
ſome difference, in favour of them that only have ſtock and no Freehold. : Secondly, 
there is ſome difference in the manner of valuation of Lands with Chatte; and 
therein the Statute at Winton favours the perſonal eſtates, more than Hen. III. and 
he more than Hen. II. and yet all of them pretend one rule of ancient cuſtom ; 


belie- 


Iron, and common 
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believe they mean, that they had it in their eye, but not in their heart: For they 
would come as nigh to it as t 


ſcems ſo ſmall, as in this they are moſt of them all one. For wherein Hen. 2. leads, 


both Hen. 3. and Edw. 1. do imitate, ſaving that they add the Horſe and Sword; 
which queſtionleſs was to be underſtood as a granted caſe, that the compleat Arms 
of a man could not be carried and managed without a Horſe, rior defended without 


a Sword. As touching other alterations, it might be done u 


good advice, as 


not being deemed- meet that ſuch as were no Nuig lis but in Eſtate; ſhould be armed 

in every reſpect like as the Knights were. And thus we have an ancient cuſtom of 
maintaining Arms by every Freeman, for the defence of the Kingdom, firſt made 
uncertain by the avarice of Kings, and negligence of the Freemen, and brought into 
an arbitrary charge; at length reduced to a certainty, upon all ſorts of Inhabitants: 


by a Statute-Law (if ſo it then were) unto which every man had yielded himſelf 
bound by his own conſent, But to what end is all this? I ſaid it was for the de- 
fence of the Kingdom, and ſo it was in the original; and yet alſo for the ſafety of 
the King in order thereunto, and for the. ſafety and maintenance of the 


e of 


every member of the whole body. This in one lump thus will not down with 


ſome, who will have this aſſeſſment only to be for keeping of the peace againſt 
Routs and Riots, but not ſufficient nor intended to be ſupply for War, when Edward 
the Firſt calls for it; becauſe Edward the Firſt ſhall not have his power confined 


within the compals of a Statute, but to be at liberty of array as he ſhould think 
meet: and it is not to be denied but the words of this Law run thus, viz. That 


the intent thereof is for the preſerving of the Peace; but thoſe general words will not 


bear the power of a reſtrictive ſenſe ; for certainly the Peace is as well preſerved by 
providing againſt Var, as againſt Riots; and againſt Foreign War, as Inteftine Mu- 


tinies. And that the Statute intended the one, as well as the other, will appear, 
becauſe it was made in relation to former precedents. of the Third; and they 
ſpeak plainly that their intent was to ſtrengthen the Kingdom againſt dangers from 
abroad. The words of the Hiſtorian are clear, that the Third charged all 


that had 15 libratas terre, and upwards, ſhould undertake the Arms of a Knight, 


hey could, and yet keep as far from it as they durſt. 
Thirdly. as touching the difference of che Arme between-theſe:three afſeſlinents; "it - - 


* 


ut Anzlia, ficut Italia, militia roboraretur. And becauſe he had threats from beyond M. Paris, fol. 
Sea, by the defection of the Gaſcorgns, therefore he cauſed Writs to iflue forth 216, 


throughout the Kingdom, that ſecundum priſlinam conſuetu 


expreſs aſſeſſment of H. 3. formerly mentioned, is 
theſe Arms thus aſſeſſed, ſo light as men would pretend: for the Arms of the firſt 
Rank were the compleat Arms of a Kmght, and their Eſtates equal thereunto; for 
thoſe 15 libratæ terre amounted to 780 Acres of Land, as the late publiſher of 
Paris his Hiſtory hath it: and is very nigh the reckoning of Huntington, who 
(as hath been mentioned) layeth a Helmet and Coat of Mail unto eight Hides of 
Land, which according to Gervaſe of Tilbury's account cometh to 800 Acres, every 
Hide containing one hundred Acres. Theſe therefore were better than Hoblers. 
And the ſucceeding Ranks found Arms alſo proportionable to their Eſtates, as con- 
ſiderable as the times could find for ſuch as were of conſtant uſe, and might be ſup- 
plied with other Weapons as occaſion ſerved, and as they might be of moſt benefit 
tor the ſervice, | 


Cc 2 4 Further- 


dinem, aſſeſſment of Arms 86 
ſhould be ſecundum facultates; and in one of Writs publiſhed by the Hiſtorian, the V 


Paris, fol. 
4 
particularly ſet down. Nor are, 8 


Cap. penult. 


196 


Parliament to make this proviſion 
bead of the Kingdom, with as much diſcretion, will be ſufficient 


Edward the Firſt, or any other King 


occaſion of War, for the defence of the Kin 


. Of preſerving the Peace, 


Forthermore, wheteas/it's ſaid, that the wiſdom of the Parliament might be 
queſtioned, if they intended no better proviſion againſt an Enemy than againſt a 
Thief or a Rogue; I ſhould defire the conſideration of thoſe men, whether are 
thoſe Thieves and Rogues, in Troops or Bodies, and well armed, or are they a fort 
of ſcattered Out-laws, lightly armed to fly away, when they have gotten the prey ? 
If they were in the former poſture, I pray what difference in point of difficulty of 
ſhng, between them — ſo many Enemies? and if it was diſcretion in the 

| the one, certainly theſe, with the Knighe. 
proviſion againſt 
the other. But if theſe be looked upon in the later ſenſe, I fear the diſcretion of 
the Parliament would have been much more queſtioned in arming all men that 
have any ability to ſuppreſs Thieves and Rogues, againſt which the ordinary Watch 
and Word of the was an ancient and approved remedy, and ſufficient 
And I would fain know of theſe men, whether it be for the ſafety of 
to arm the whole body of the people, eſpe- 
cially in times of jealouſy, for ſuppreſſing of Thieves and Robbers, whenas it may be 


dene by a guard of known W with much more eaſe, and leſs 
charge to the people. 

Laſtly, whereas it is endeavoured to make this Statute but a tem 
and taken up for the 
with 


proviſion, 
preſent condition of affairs, when Thieves and Robbers went 
great and in multitudes: This might be, I grant, of ſome efficacy, 
if it had been imiraductis novig juris; but it being grounded upon a former Cuſtom, the 
ground of that cuſtom (which was defence of the Kingdom) muſt be the warrant of the 
Law; otherwiſe the preſent inconvenience might be remedied by a preſent Order, 
and needed not the help of a Law that ſhould reſt upon former Cuſtom, or pro- 
vide for future generations. Nevertheleſs, if all be granted; viz. that this Statute 
is but a preſent Order, that the Arms therein are too ſlight to reſiſt an Enemy, and 
the end thereof was only to enable the Kingdom againſt Thieves and Robbers ; yet 
could not Edward the firſt to have any power to aſſeſs Arms at pleaſure upon 
nor is there any precedent in 
that countenanceth it, ſeeing Henry the Third, and Henry the Second, in their 
courſe uſcd the rule — as had been formerly obſerved; and the rule 
tended only to Freemen and their Lands. Nor did King John diſclaim 
the ſame, but purſued it; (and yet if there be any t or Precogative in ſtory, 
which King Nn had not, that King will be looked upon as a King of wonder- 
ment) | — King Jobn purſued it when he was in the ſtrength of his diſtemper, 
threatned by the Pope, provoked by the French King now ready in the field, vexed 
by his people; and himſelf ſcarce himſelf, ſummons to defend himſelf; themſelves, 
and the Kingdom of England, all men that ought to have Arms, or may have Arms, 
and ſuch as have no Arms, and yet arma habere poſfint, let them alſo come ad capien- 
dum ſolidotas noſtras ; and y there came a vaſt number, not only of the 
armed men, but of the unarmed multitude, who afterward were ſent to their own 
home when victuals failed. Hitherto therefore King „not above three years 
before his death, held himſelf to the aſſeſſment to Arms only of ſuch as had Lands; 
and at this time of exigency, others unarmed were ſummoned to take Arms from 
the King with their pay, or otherwiſe they muſt fight without Weapons. 
am now come to the laſt general point, which concerneth the executive 
of matters concerning the peace wang tes Law, touching which the Statute 
je a enforceth 
2 


—— 


during the Reigns of Hen. TH, Edw. I. and dw. II. 
enforceth this, That 
of Arms, and ſhall 


remedy. W 


ſet any certain rule for 


periculo incumbente, which it is likely men would rather eſchew by obedience, than 
adventure upon out of a daring ſpirit, unleſs their caſe was 


the Parliament, rather than they would deliver ſuch a rod as determining power was, 
over into any uncertain hand whatever. 
this alſo hath heen controverted, as if all the executive power had been turned out 
of the Parliament's Order, into the dire of Edward the Firſt : which thin 

reacheth far; for then in order thereunto, the whole Militia of the Kingdom muſt 
have been under his ſafe command. And whether it ever entred into the conceit 


of that King I know not, but ſomewhat like thereunto, is not obſcurely urged to 


nouriſh and ſuggeſt ſuch a kind of notion, and fo derive it unto his Succeſſors 


the words of a Statute de defenſione portundi armorum, the Engliſß whereof 
render out of the French as followeth : 


| 


— 


- 


Conſtables in every Hundred and Franciſe ſhall have the view 
preſent defaults againſt the Statute of Juſtices affigned, who 
ſhall certify the ſame to the King in every Parliament, and the King ſhall provide 

it ſcemeth manifeſt, that hitherto no Law or Cuſtom was made 
againſt any for default of Arms, but only ſuch as held by that Tenure : and there- 
fore they had a ſhift to cauſe them to ſwear to maintain Arms, and ſo might pro- 
ceed upon defaults, as in caſe of perjury; and that the Parliament was till lothe to 
penalty, and abſolutely declined it, and left it under a general 


clear, within the 
mercy of common reaſon. And therefore ſuch caſes were left to ſpecial order of 


It is very true, that by the opinion of ſome, 
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1: belongeth to Us *, (viz. Edw. 1.) and from Us by Our Royal Seigniory, to defend* Cie it 6 


force of Arms, and all other force 


againſt Our peace, at all times that We ſhall pleaſe ; 
and to puniſh accord: 


and to this they (viz. Lords and Commons) are 
always when need be. 


Two things are concurrent with this, which is the body of the Statute, if ſuch 
it be. The one is the Preface, or the Occafion : And the ſecond is the Conclufion 


upon the whole body of the ſame. The Preface firſt ſets down the inſcription or 


direction of the Law; not to the People, but to the Juſtices of his Bench; and ſo 


it is in nature of a Vyrit or Declaration ſent unto his Judges. Then it ſets down 
the Occaſion, which was a debate between Edw. 1. and his Lords, with a Treaty 
which was had before certain perſons deputed thereto: and it was accorded that at 
the next Parliament, O.der ſhall be taken by common conſent of the King, the 
Prelates, Earls, and Barons, that in all Parliaments, Treaties, and other Aſſemblies 
which ſhall be had in the Kingdom of England for ever after, all men ſhall come 
thereto without force, and without arms, well and peaceably ; and thence it recites, 
that the ſaid meeting at Parliament was had, and that there the Prelates, Earls, 
Barons, and Commonalty being aſſembled to adviſe upon this matter; nous eiont dit, 

faith one Copy, and nous eions dit, faith another Copy: ſo as whether this was the 
Declaration of the King unto the Parliament, or of the Parliament to the King, is 


one doubt, and a principal one it is in ſuch a caſe as this. Then the concluſion of 


all is, that the King commandeth theſe things ſhall be read before the Juſtices in 


the Bench, and there enrolled ; and this is dated the zotb of October in the ſeventh 


year of his Reign, which was Ann. 1279, So as if it were the Declaration of the 
King, then it implieth as if it were not very well accepted of the Parliament; and 
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our bounden 
, Duty.) 

ng to the Laws and Uſages of this Realm, as ſhall oppoſe ; 
Us to aid as their 2 | 
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therefore the King would have it reſt upon Record in nature of a Claim or Prete/fands, 
for ſaving the Prerogative of the Crown. But if it were the Declaration of the 
Parliament, the King held it ſo ious a flower, that fearing it ſhould fade, ſet it 
in a private Garden of his own, that it might be more carefully nurſed againſt the 
blaſt of Time ; as if the Parliament hai not aſſented thereto, or (if they did) 
meaned not to hold it forth to the world for future times to be a conſtant rule, but 
only by way of conceſſion, to caſe themſelves of the preſent difficulty, in making a 
Law againſt wearing of Armour in ordinary civil affairs, and ſo referred it to the King's 
care to provide againſt emergent breach of the as an expedient for the preſent 
inconveniencies in affairs. And it will well ſuit with the poſture of affairs then in 
courſe: for the Welſh Wars were now intermitted, and a quiet of three years enſued; 
in the midſt of which, Soldiers having liberty to do nothing (and that is next to 
naught) but recreate themſelves, uſed their wonted guiſe, as if they were not dreſſed 
that day that they were not armed ; not fit for counſel, unleſs. (as their Anceſtors) 
with Weapons in their hands ; nor worthy of the preſence of a King under other 
notion, than as a General in the field, and themſelves as Commanders that are never 
a- la- made but when all in Iron and Steel. I fay, to make a Law that muſt ſuddenly 
bind men from riding or being armed, when no man thought himſelf ſafe. other- 
wiſe, was in effect to their bare necks to the next turn of the Sword of a Kin 
they did not over-much truſt, and the leſs in regard he truſted not them. f 


that 
do not wonder therefore if the Parliament liked not the work, but left it to the 


King to provide for the 
Laſtly, ſuppoſing all that is or can be ſuppoſed, vig. that the Parliament had 
given up the power of the Militia unto Edward the Firſt ; yet it was not to all 
intents, nor did it continue: for beſides the Statute of Tornaments, which ſheweth 
plainly that the ordering of Armour was in the power of the Parliament, and which 
in all probability was made after that Law | before-mentioned ; the Statute at 
Winton, made after this Law nigh fix years ſpace, ordereth the uſe of the Trained- 
bands in maintaining the peace; and reſerveth the penalties to themſelves for any 
default committed againſt the ſaid Act. And therefore, notwithſtanding any thing 
that yet a th to me out of any Law or Hiſtory, the chief Moderatorſhip of 
War and Peace, within the Realm of England reſteth hitherto upon the Parliament 
next unto God; and in the King no otherwiſe, than in order to the Publick, the 
rule whereof can be determined by no other Judge than that which can be intended 
to have no other reſpe than the publick good, and which is the Abridgement' of 
the large Volume of the Kingdom, | 1 34 


keeping off breaches of the Peace, and promiſed their 
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from the firſt off-ſpring of the Saxon, through the rough Waves of the 
' Daniſh Tempeſts, the Rocks of Norman invaſion, and of the Quick-ſands of Ar- 
bitrary Government under Popes and Kings,. to the Haven : much defaced it is, I 
confeſs, by the rage of time, and yet retaineth the original likeneſs in proportion. 
Kings n the Norman times) joiniog with the Lords for their joint 
intereſt above the ordinary pitch, had mounted each other too high to be Lords 
over Free- men. Then by flattering of the Free- men into their deſigns, hovered 
above them all; but not being able to maintain their pitch ſo long as the Lords held 
together, ſtooped for a party amongſt them, and ſoon obtained their deſire. For 
ſome Lords (more ambitious than others, and theſe again more populat than them) 
ſeek ſeveral intereſts. And thus Kings (aided by their party to a Supremacy which 
they were never born to; and raiſed by them into a preheminence above their Peers, 
which neither Law nor Cuſtom ever gave them) are of Moderators in the Council 
of Lords, become Moderators of thoſe Councils; and ſo they obtained all that the 
Lords had, but no more. For though both they and the Lords abuſed their power 
over the Free=men by extortion and oppreſſion, as Lords over Tenants ;. yet could 
they never prevail over them as free-born Subjects, to gain their conſent to give 
their Right, or the Law, up to the King's beck: but flill the Law remained arbiter 
both of King and: People, apd the Parliament ſupreme Expounder and Judge both NS 
of it and them. For other argument hereof there will be little need (beſides what 
bath formerly appeared) than what we find in Bracton, who wrote in the time of 3. gon, L 2. 
Henry the Third, to this effect: The King bath Superiours, viz. Gad, and the Lau cap. 1. 
by which be is made King, alſo bis Curt, vitz. the Earls and Barons: Earls (atcord- - a 
ing lo their, name Comites] are the King's Aſſoctates, und be chat hath an Aſſocfare bath ,,, 138. 
a Maſter ; and therefore if the King be unbridled, or (which is all one) without Law, 
they ought to briale bim, unleſs they will be unbridled as the King, and then the Com- 
mons may cry, Lord Jeſis, &e. This was the judgment of that famous Lawyer 
of the ſtate of an Engliſh King, in Henry the Third's time. I ſhall add hereto a 0. Juſt. 
concurrent teſtimony of a Lawyer alſo in Edward the Firſt's time. Although (faith p. g. 
he) the King ought to have no equal in the Land; yet becauſe the King nor bis Com- 
mſſioners (in caſe where the King intrencheth upon the right of any of bis Subjects) 
can be both Judge and Party, the King by right ought to have Companions, to bear and 
determine in Parliament all Writs jay, Plaints of wrongs done by the, King, the Queen, 
or their Children, and of thoſe wrongs eſpetrally, whereef otherwiſe common. right 
cannct be bad,” Nor is this the opinion only of Lawyers, but it is the Law itſelf 
unto which the Royal aſſent was added, and the ſame ſealed with an Oath. a the paw. 2. 
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A N D thus have I brought the ſhape of the Engl/b Government (rade'as it is) 
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ſolemn ſtipulation made by Kings at their Coronation, with the people then preſent, | 
Remond. Par in the name of the whole body: the ſum whereof is wont to be propounded to the 
lament. a0. King in this manner, though in a different Language. 


1. Will you grant and keep, and by your Oath con. 
firm to the People of Kng/and the Laws and Cuſtoms 
to them granted by the ancient Kings of England, 
your righteous and godly Predeceſſors; and - eſpecially 
to the Clergy and 2 by the glorious King St. Ed. 
ard your Predeceſſor! 28 
The King's Anſwer: 7 
and promiſe. 


do them grant 


2. Will you keep to God and the Church, and the 
Clergy, and the People, Peace and Concord ſincerely 
according to your power ? ; 


The King's Anſwer : I will do it. 


3. Do you grant to hold and keep the Laws and 
rightful Cuſtoms, * which the Commonalty of your 
Realm ſhall have choſen, and to maintain and enforce 
them to the honour of God after your power? 


The King's Anſwer : I this do 
and promife. : 


7 +{ 
Fats 


chuſe. 


; 


grant 


% 


In few words, the King promiſed to keep the Laws already made, the Peace of 
his Kingdom, and the Laws to be agreed upon by the Commonalty : the ſame in ſub- 
ſtance with that of the Firſt, Villiam the Conqueror, the Daniſh and Saxon 

Kings formerly had, in the foregoing diſcourſe obſerved. And thus is he led to 

the in a Chain of Gold, a ſerious memorial of the King's duty as he is 3 
Man, and a glorious ornament to him as a King. If then the King be under 
the Law in caſe of direction, as by ſtipulation he is bound; if he beli * 


battle, wherein he that continueth laſt in the field, is glad to be gone away, and 
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The Conelufian. 

det the Law in caſe of tranſgreſſion, to be judged by his Comites or Peers: 

Hitherto certainly an Engliſb King is but Primas inter omnes, and not ſupre totum ; 

and if at any time he ſkipped higher, he afterwards fell lower: for it was the lot 
of theſe times to have Lords that were bent to work the people to regard their 
own Liberties, in which the Lords had firſt wrapped up their own Claims. Thus 

come the counſels of ſuch as have been notoriouily exorbitant to be ſcanned ; and to 
bring theſe into frame, all run out of frame; the Barons Wars ariſe, and thrive 
according as intereſts do concenter more or leſs : the iſſue is like that of a drawn 


ſo. the Title is left to be tried upon the next advantage that ſhall ariſe. _ 
| Yet bad Kings gotten one ſtep forwards to their deſign, which was, in that 
they now had to deal with a divided Baronage. It was the birth of Ambition, 
and it was nouriſhed by the ſame milk; for thoſe that ſide with the King are be- 
come Magmficoes next to the King's perſon, and the ſole managers of all the 
great affairs of State, concurrent with their own deſigns. under-board. But the 
other Lords are in account rural, ſtanding further off; and looking on at a diſtance, 
are laid away as ſuperfluous. And as they themſelves are out of the game of 
great men, ſo grow they mindleſs of their , intereſt in the great affairs: yet 
of theſe there is diverſity ; for ſome ſport themſelves in their condition; others 
obſerve the irregular motions of thoſe above, and watch their own time. 

This was the firſt advance of that ſociety, which was afterwards called the 
Privy-Council ; being a company of choice men according to the King's bent, un- 
to whom the conſideration of all the weighty affairs of the Kingdom is commit- 
ted; but nothing can be concluded without the King's Fiat, which regularly 
ſhould follow upon the premiſes, according to the major vote ; but more ordinarily 
ſuited with that which beſt ſuited with his pleaſure. And now are Parliaments 
looked on as fatal, or at the beſt but as heavy dull Debates, . and inconvenient 
both for ſpeed and ſecrecy ; which indeed are advantages for weak and unwarrant- 
able councils ; but ſuch as are well-grounded upon truth, and ſtrength of reaſon 
of ſtate, are not afraid to behold the cleareſt noon-day ; and prevail neither by 
ſpeed nor ſecrecy, but by the power of uncontrolled Reaſon fetcht from truth it 
ſelf. The Grand Council of Lords alſo are now no leſs burthenſome: For 
though they were not able to prevail againſt the private deſigns of an arbitary Su- 
premacy, yet do they hinder the progreſs, tell tales to the people, and blot the 
names of thoſe that are of that aſpiring humour; which once done, like that of 
Si pbus, they have no other end of their labour than their toil. - 

Thus periſhed that ancient and rightly honourable Grand Council of Lords, 
having firſt laid aſide the publick, then loſt unity, and laſtly themſelves ; beſides 
the extreme danger of the whole body. For the ſenſe of State once contracted 
into a Privy Council, is. ſoon recontracted into a Cabinet-Council, and laſt of all in- 
to a Favourite or, two; which many times brings damage to the publick, and both 
themſelves and Kings into extreme præcipices; partly for want of maturity, but 
principally through the providence of God over-ruling irregular courſes to the hurt 
of ſuch as walk in | ; 
Nor were the Clergy idle in this buſtle of affairs, although not very well em- 
ployed; for it is not to be * "oy an theſe private prizes plaid * 
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| þ | The Concluſion. a 
the Lords, and Commons, and King, laid each other open to the aim of a foreign 
pretention, whilſt they lay at their cloſe guard one againſt another. And this 
made an Eccleſiaſtical Power to grow upon the Civil, like the Ivy upon the Oak, 
from being Servants to Friends, and thence Lords of Lords, and Kings of Ning, 
By the firſt putting forth, it might ſeem to be à ſpiritual any gel but in he 
bloſſom, which now is come to ſome luſtre, it is evident to nothing but a 
Tem Monarchy over the Conſciences of Men; and fo like Cuckows, laying 
their Eggs in neſts that are none of their own, they have their brood brought u 
at the publick . Nevertheleſs, this theic Monarchy was as yet beyond their 
reach; it was Prelacy that they laboured for, pretending to the Pope's uſe, but in 
order to themſelves. The Cripple eſpied their halting, and made them ſoon tread 
after his pace; he is content they ſhould be Prelates without meaſure, within their 
ſeveral Dioceſſes and Provinces, fo as he may be the ſole Pralatiſſimo beyond all 
compariſon. And undoubtedly thus had been before theſe times deſtroyed the 
very principles of the Church-Government of this Kingdom, but that two things 
prejudiced the work: The one, that the Pa was a foreign Power ; and 
other, that as yet the Pope was entangled with the power of Councils, if he did 
not ſtoop thereunto. The firſt of theſe two, was the moſt deadly Herb in the 
Pettage, and made it fo unſavory, that it could never be digeſted in this Kingdom: 
For Kings looking upon this as an intrenchment upon their Percgative, and 
the People alſo as an intrenchment upon their Liberties, both or one of 
them were ever upon the guard, to keep out that which was without, and 
which they ſaw would be ruled neither by Law nor Counſel. And therefore 
though both Kings and People yielded much unto the importunity of theſe men, 
and gave them many . whereby they became great, yet was their great- 
neſs dependant upon the Law of the Land and Vote of Parliament; and though 
they had the more power, they nevertheleſs were not one jot the more abſolute, 
but ſtill the Law kept above their top. I deny not but they in their practice ex- 
ceeded the rule often, and lifted themſelves above their rank; yet it is as well to 
be granted, that they could never make Law to bind the Churchmen, much lefs 
the Laity, but by conjunction of the Grand Council both for Church and Com- 
mon- wealth affairs; nor could they execute any Law in that caſe that concerned 
the Liberty or Propriety of either, but in a Synodical way, or as deputed by the 
Parliament in that manner. And therefore I muſt conclude, that in theſe times 
whereof we treat, the principles of Church- Government, ſo far as warranted by 
Law, were in their nature Preſbyterial ; that is, both in making Laws and execu- 
ting them, Biſhops and Archbiſhops were never truſted with the ſole adminiſtration 
of them, but in and by conſent of Synods, in which the Clergy and Laity ought 
to have their joint vote. And all power more, or contrary hereto, was at the 
beſt a uſurpation coloured by practice; which was eaſily attained, when there was 
a perpetual Moderatorſhip reſting in the Biſhop, and over all the Pope; the 
King, Lords, and Commons in the mean while being -buried in purſuit of ſeveral 
intereſts elſewhere. "RENE 

To make all ſemblable, the Freemen met with the ſad influence of theſe diſtem- 
pers, as well from the King and Lords, as the Clergy. Kings to fave their own 
ſtake from the 3 remitted of that protection which they owed to their Sub- 

jects, 


o 
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The Concluſion. 


jects, and let in upon them a flood of oppreſſions and extortions from the Romi js 
and Engliſh Clergy, and ſo like a little ſhip caſt out a Barrel for the Whale to 
purſue, till it away: But this changed no right. The Lords - Þ, oj . 
ties em aſunder, and diſmembered their body by inteſtine broils. Tho 
Clergy more craſtil making ſome of them free Denizons of the Reman See, and 
taking them into their protection, whilſt others of the Free- men at a diſtance, were 
expoſed as a prey to the continual affaults of thoſe devouring times: All theſe con- 


Law of Decenners, by which together like Ce- 
fingle men, ſcarcely eſcaping with their ſkin of Liberties, and thoſe i 


man 
ll ſome happy hand thll work their repair both for time and manner, a 


it ſhall pleaſe that great and wiſe Maſter- of the World. 


The End of the Firſt Part. 


ſpired together to deface and that ancient and goodly bond of Brotherhood, 
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LAWS and GOVERNMENT | 
or. 
E N 8 2 A N D. | 
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From the Beginni * the Reign of King EDwaxp III. 
until the End of the Reign of Queen ELIZABETH. 


To which is Prefix d, 


A Vindication of the Antient Way of Parliaments 
in . 
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PREFACE: or INT RODUCTION. 


TO THIS 


SECOND PART; 


BEING 


A VINDICATION of the AxTient War of f PARLIAMEN 18 
in England. 


＋ HE ther rs; the more Flute, is a divine Maxim, that bath 
T to the publiſhing of | this Second Part for ſome time: but o 
ordinary humour ſtill drawing off, and paſſing 
Intentions in my Firſt Part than I expected 1 do pr 
if Cenſure will be, it may be upon better — when 
before. Herein I ſhall once more mind, that I meddle not 
Right of Kings, or other Powers, but with the 
And becauſe' ſome mens Pens of late have ran 
ancient Right in the Legiſſative Power; the Ri 
of Lords and Commons therein, reſolving — power into that one principle of 
a King, Qucquid lber, licet, ſo making uch wider than at the begin- 
ning; I ſhall intend my courſe againſt both- As touching the Ri 
jointly with the Lords, it will be the main end of the whole 
Commons Right, in competition with the Lords, I wi 
F Lo publiſhed in a late Tractate concerning that matter, and 
ſo e whole. | 
The fabjeRt « of that Diſcourſe conſiſteth 


ancient Parliaments, before the thirteenth Century, conſiſted only of thoſe whom . 


we now call the Houſe of Lords ; the other, that 
Power of the Parliament reſted wholly in them. 
and Il Joke of Parliament, or the Houſe of 
of till pu 


pon, that the — were then 
gran part, u. That the Lords had much 
power in Parliament in point of — 2 Whole. 


The firſt is abſolute! ny neither is the ſame 
at Book, and therefore not 
contradiction, as the Title-page 
to the World. Firſt, becauſe not one inſtance n all that Book is 
Commons ; and ſo the whole Argum 
tate Negativa, w 
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Secondly, The greateſt number of inſtances in that Book, are by him ſuppoſed 
to concern Parliaments, or General Councils of this Nation, holden by the Nepre- 
ſentative thereof; whereas indeed they were either but Synodrcal Conventions for 
Church- matters, whereunto the poor Commons (he well knoweth) might not come, 
unleſs in danger of the Canons dint; or if they did, yet had no other work there, 
than to hear, learn, and receive Laws from the Ecclefia/ticks. And the Lord; 
themſelves, though preſent, yet under no other Notion were they, than as Counſe/ 
to the King, whom they could not caſt out of their Council, till after-ages, though 
they often endeavoured it. i 


Thirdly, The Author of that TraFate alſo well knoweth, that Kings uſually made 
Grants and Infeodations by advice of the Lords, without the aid of the Parliament: 
And it is no leſs true, that Kings with the Lords, did in their ſeveral Ages exerciſe 
ordinarily Juriſdliction, in caſes of diſtributive Juſtice ; eſpecially after the Norman 
entrance : For the ſtep was eaſy, from being Commanders in War, to be Lords in 
Peace; but hard to lay down that power at the Foot of Juſtice, which they had 
uſurped in the rude times of the Sword, when men labour for Life rather than 
Liberty; and no leſs difficult to make a difference between their deportment in 
commanding of Soldiers, and governing of Countrymen; till Peace by continuance 
had reduced them to a little more ſobriety. Nor doth it ſeem irrational, that 
private differences between Party and Party, ſhould be determined in a more private 
way, than to trouble the whole Repreſentative of the Kingdom with matters of ſo 
mean concernment. If then thoſe Counci/s mentioned by the Author, which con- 
cern the King's Grants, and Infeodations, and matters of Judicature, be taken from 
the reſt of the Precedents, brought by him, to maintain the thing aimed at; I 
ſappoſe ſcarce one Stone will be left for a Foundation to ſuch a glorying Structure, 
as is pretended in the Title-page of that Book: And yet I deny not, but where 
fuch occafions have befallen, the Parliament fitting, it hath cloſed with them, as 
things taken up by the way. 


- Fourthly, It may be that the Author hath alſo obſerved, that all the Records of 
Antiquity paſſed through (if not from) the hands of the Clergy only; and they 
might think it ſufficient for them to honour their Writings with the great Titles of 
Men of Dignity in the Church and Commonwealth, omitting the Commons, as not 
worthy of mention; and yet they might be there then preſent, as it will appear 
they were, in ſome of the particular inſtances enſuing, to which we come now in 
2a more punctual co 


The firſt of theſe, by bis own words, appears to be a Churchmote, or Synod ; it 
was in the year 673, called by the Archbi who had no more power to ſum- 
mon a Parliament, than the Author himſelf hath: And the ſeveral Concluſions 

- made therein, do all ſhew that the People had no work there, as may appear in the 
ſeveral Relations thereof made by Matibeu Weſtminſter, and Sir Spelman, an 
Author that he makes much uſe of, and therefore 1 ſhall be bold to make the beſt 
uſe of him that I can likewiſe, in vindicating the truth of the point in hand: 
For, whatever this Council was, it is the leſs material, ſeeing the ſame Author 
4 | recites 


 INand, which was long before this Council, which bringeth on the Van of all the 
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recites a Precedent of /Erbelbert, within fix years after Auſtin's entry into this * 


reſt of the Opponent's Inſtances; which King called a Council, tiled, Commune 


Cuncilium tam Cleri quam Populi : and in the concluſion of the fame, a Law is 
made upon the like occaſion, Si Rex P m conuocaverit, Sc. In both which 


it is evident, that in thoſe times there were Councils holden by the People, as well 
as by the Magnates or Opti mates. | 


His next inſtance is in the year 694, which is of a Council holden by the Great 
Men, but no mention of the Commons ; and this he will have to be a Parliament, 
albeit, that he might have found both Abbateſſis, or Women, and Preſbyters, 
to be Members of that Aſſembly, and (for default of better) atteſted the Conclu- 
fions of the ſame, notwithſtanding the Canon, Nemo Militans Deo, &c. But I muſt 
alſo mind him, that the ſame Author reciteth a Council holden by King Ina, Suaſu 
omnium Aldermannorum, & Seniorum & Sapientum Regni : and it is very probable, 
that all the Wiſe Men of the Kingdom were not included within the Lord Dignity. 
The third inſtance can have no better ſucceſs, unleſs he will have the Pope to 
be allowed power to call a Parliament, or allow the Archbiſhop power to do that 
ſervice by the Pope's command ; for by that Authority this (whatever it be) was 
called, if we give credit to the Relations of Sir Henry Spelman ; who alſo re- Cone l. Brie. 
citeth another Council within three leaves foregoing this, called by Withered atP>g- 212. 
Barkhamſted, unto which the C were ſummoned, Qui cum viris utique mi- 
litaribus communi omnium aſſenſi bas leges decrevere : So as it ſeemeth in thoſe 


times Soldiers or Knights were in the Common Council, as well as other Great GEN 


Pag. 126. 


In the next place, he bringeth in a Council holden in the year 747, which (if 
the Archbiſhop were then therein Preſident, as it is faid, in the preſence of theT is. p. 242, 
King) was no Parliament, but a Church-mote ; and all the concluſions in the ſame 
do teſtify no leſs, they being every one concerning Eccleſiaſtical matters. 

And furthermore, before this time, the Author out of whom he citeth this, IH. 
Council, mentioneth another Council holden by Ine the Saxon King, in the preſence 9 
of the Biſhops, Princes, Lords, Earls, and all the wi/e odd Men and People of the 
Kingdom, all of them concluding of the inter- marriage between the Britons, Picks, 
and Saxons, which formerly, as it ſeemeth, was not allowed. And the fame King 
by his Charter, mentioned by the ſame Penman, noteth that his endowment of 
the Monaſtery of Glaſſenbury was made, not only in the preſence of the Great Men, 
but, Cum præſentia populationis ; and he faith, that Omnes confirmaverunt : which 
I do not mention as a work neceflary to be done by the Parliament, yet ſuch an 
one as was holden expedient as the caſe then ſtood. | a 

Forty years after, he meeteth with another Council, which he ſuppoſeth to be 
2 Parkament alſo, but was none, unleſs he will allow the Pope's Legate power 
to ſummon a Parliament. It was holden in the year 787 ; and had he duly con- 
fidered the return made by the Pope's Legate of the A of that Council, which 


is alfo publiſhed by the fame Author, he might have found, that the Legate faith, 


That they were propounded in publick Council, before the King, Archbiſhop, and allraz. 192. 
the" Bi and Abbots of the Kingdom, Senators, Dukes, or Captains, and People of 


* 


Pag. 321. 


Concil. Brit. 
Pag. 318. 
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Then he brings in a Council holden in the year 792, which he would never 
have ſet down in the Liſt of Parltaments, if he had conſidered how improper it is 
to conſtrue Provinciale tenuit Concilium, for a Parliament; and therefore I ſhall 
need no further to trouble the Reader therewith, 45 

The two next are ſuppoſed to be but one and the ſame; and it is ſaid to be 
holden Anno 794, before nine Kings, fifteen Biſhops, twenty Dukes, &c. which for 
aught appears, may comprehend all England and Scotland; and is no Parliament 
of one Nation, but a party of divers Nations, for ſome great matter no doubt, 

t nothing in particular mentioned, but the ſolemn laying the Foundation of the 

onaſtery of Saint Albans. | 

What manner of Council the next was, nx Prue not, .and therefore nothing 
can be concluded therefrom, but that it was holden. in the year 797. 

That Council which is next produced, was in the year 800, and is called in 
at Letters, Concilium Provinciale, which he cannot grammatically conſtrue to 
be a Parliament; yet in the Preface it is ſaid, that there were Viri cujuſcungue 
dignitatis; and the King in his Letters to the Pope, ſaith concerning it, Viſum 
eft cunftis gentis Noſire ſapientibus; ſo as it ſeemeth by this, and other Examples 
of this nature, that though the Church-motes invented the particular concluſions, 
t it was left to the Vittagenmote to judge and conclude them. 

There can be no queſtion, but the next three Precedents brought by the Op- 
t were all of them Church-metes : For the firſt of them, which is faid to be 

den in the year $16, is called a Synod, and both Prieſtwand Deacons were there 
reſent, which are no Members of his Parliament, conſiſting only of the Houſe of 
Lerds; and they all of them did pariter tractare de neceſſuriis & utiſitatibus Ec- 
cleffarum. The ſecond of them is called a Synodal Council, holden Anno 822, and 
et there were then preſent Omnium dignitatum Optimates ; which cannot be under- 
ſtood only of thoſe of the Houſe of Lords, becauſe they ought all to be perſonally 


Concit. Brie, Preſent, and therefore there is no Optimacy amongſt them. The laſt of theſe three 
Pag. 334. is called Synodale Conciliabulum, a petty Synod, in great Letters: and beſides, there 


were with the Biſhops and Abbots many wiſe Men; and in all theſe reſpects it 
cannot be a Parliament only of the great Lords. 

The next Council! ſaid to be holden in the year 823, cannot alſo be called pro- 
perly a Parliament, but only a conſultation between two Kings and their Council, 
to prevent the invaſion of the Danes; and the atteſts of the King's Chaplain and 
his Scribe, do ſhew alſo that they were not all Members of the Houſe of Lords. 

The Council cited by the Opponent in the next place, was holden Anno 838, 
being only in nature of a Council for Law, or 'Judicature, to determine the vali- 
dity of the King's Grant made to the Church of Canterbury ; which is no proper 
work for a Parliament, unleſs it befail during the fitting of the fame. 

The next is but a bare title of a Cauncil, ſuppoſed to be holden Arno 8 go, and 
not worth its room; for it neither ſheweth whether any thing was concluded, nor 


what the Concluſions were. | 
The work of the next Cauncil, alledged to be holden Anno 851, was to con- 


firm the Charter of the Monaſtery of Croyland, and to determine concerning affairs 


belonging to the Mercians ; and if it had been .a Parliament for that people, it 


might be worthy of enquiry how regularly the Archbiſhop of Canterbury, and the 
= EY | en 
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Biſhop of London, and the Embaſſadors from the Veſt- Saxons, could fit amongſt FE. 
them, on atteſt the Concluſions therein made, as well as the proper Members of 
that Nation. " {5 em wn. ene 2 | 
He cometh. in the next place to a Council holden in the year 855, which is 
more likely to be a Parlament than moſt of them formerly mentioned, if the 
Tithes of all England were therein given to the Church ; but hereof I have ſet down 
my opinion in the former part of the Difcourſe. And though it be true, that 
no Knights and Burgeſſes are therein mentioned, as the Opponent obſerveth out of 
the Title; yet if the body of the Laws be duly confidered, towards the Con- 
cluſion thereof it will appear, that there was preſent Fidelium infinita multitudo, 
qui omnes regium Chirographum laudaverunt, Dignitates vero ſua nomina ſubſeripſe-Corcil. Brie. 
runt. And yet the Wittagenmetes in theſe times began to be rare, being continually **z: 350. 
interrupted by the invaſions of the Danes. | | 4 | 
The three next Councils, alledged to be in the years 930, 944, 948, were 
doubtleſs of inferiour value, as the matters therein concluded were of inferiour re- 
gard, being ſuch as concern the paſſing of the King's Grants, Infeodations and 
Confirmations. oF 44 WYt 2069-4 
The Council mentioned to be in the year 965, is ſuppoſed to be one and Conc!l. B it. 
the ſame with the next foregoing, by Sir Henry Spelman ; which calls itſelf 8 480. 
a General Council, not by reaſon of the general confluence of the Lord and 
Laity, but becauſe all the Biſhops of. Engiand did then meet. The Prim and 
Primates were there; who theſe were, is not mentioned, but it is evident that the 
King of Scots was there, and that both he, and divers that are called Miniri 
Regis, atteſted the Concluſions. It will be difficult to make out how theſe ſhould 
be Members of the Houſe of Lords, and more difficult to ſhew a reaſon Why in 
the atteſting of the Acts of theſe Councils, which the Opponent calls Parkaments, 
we find io few of the Lazty, that fcarce twelye are mentioned in any one of them, 
and thoſe to deſcend fo low as the Miniſiri Regis, to make up the number. 
Five more of theſe inſtances remain, before the coming of the Normans. 133 
The firſt of which was in the 975, and in a time When no Parliament, _—_— 
cording to the Opponent's principles, could fit ; for it was an Inter-regnum. 
The two next were only Synods to determine the difference between the Regu- 
lars and the Seculars, in the King's abſence, by reaſon that he was under age; 
and Per Ape to be in the years 977 and 1009. But it is not within the com- 
paſs of my matter to debate their dates. | 2E 88 
The laſt two were Meetings or Courts of Judicature, to determine the Crime of 
Treaſon; which every one knows is determinable by inferiour Courts before the 
high Steward or Judges, and therefore not ſo peculiar to a Paritament, as to be 
made an Argument of its exiſtence. And thus are we at an end of all the inftances 
brought by the Opponent to prove that Parliaments before the Norman times confiffed 
of thoſe whom wwe now call the Houſe of Lords. All which 1 thall ſhut up with two 
other Notes taken out of the Book of Councils, publiſhed by Sir Henry Spelman.” - 
The firſt of which concerneth-a Grant made by Canutus, of an exemption tops. ; . 
the Abbey of Bury, Saint Edu unde, in a Council wherein were preſent Arch- 
biſhops, Biſhops, Abbots, Dukes, Earls, Cum guamplurimis gregariiſ militibus, cum 
Put multitudine copioſa votis regiis unanimiter conſentientes. The other taken out . 
ot the, Cen , Laws, which tells. us, that Tythes were granted to the Church, 8. 621. 
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be admitted, as in pag. 18. And how King Stephen and Henry ſhall come to an 
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a Rege, Baronibus, & Populo. And thus I ſhall leave theſe Teſtimonies to de. 
_— one another, whilſt the Reader may judge as ſeemeth moſt equal to 
imſelf. . _ 10 3 | 
Being thus come to the Norman times, and thoſe enſuing; I ſhall more ſum. 
marily proceed with the particulars concerning them, becauſe they were times of 
Force, and can give little or no evidence againſt the Cuſtoms rightly ſettled in the 
Saxon times, which I have more particularly inſiſted upon, that the original Con- 
ſtitution of this Government may the better appear. Now for the more ſpeedy 
manifeſting of the truth in the particulars following, I ſhall pre-adviſe the Reader 


in three particulars. . 


Firſt, that the Church-motes grew more in Power and Honour by the aid of the 
Normons Law, refuſing the concurrence and perſonal preſence of Kings, whom 
at length they excluded from their Councils with all his Nebles ; and therefore 
it is the leſs wonder, if we hear but little of the Commons joining with them. 

Secondly, That the Norman way of Government grew more Ari/tocratical 
than the Saxon, making the Lords the chief Inſtruments of keeping Kings above, 
and Pegple underneath ; and thus we meet with much noiſe of meetings between 
the King and Lords, and little concerning the grand meetings of the Kings, and 
the Repreſentative of the People ; although ſome foot-ſteps we find even of them 
alſo. For the Kings were miſtaken in the Lords, who meaned nothing leſs than 
to ſerve them with the People's Liberties, together with their own, which they 
ſaw wrapped up in the groſs. | 

Thirdly, By this means the Councils of the King and Lords grew potent, not 
only for advice in particular occaſions, but in matters of Judicature, and declaring 
of Law, ordering of Proceſs in Courts of Pleas ; which in the firſt framing were 
the works of wiſe and learned Men, but being once ſettled, become part of the 
Liberties of every Freeman. And it is not to be doubted but theſe Counc!s of 
Lords did outreach into things too t for them to manage, and kept the Com- 
mons out of poſſeſſion of their * during thè preſent heat of their ruffling 
condition; yet all this while could not take abſolute poſſeſſion of their Legiſlative 
Power. 3% 


I now come to the remainder of the particular inſtances produced by the Op- 
ponent, which I ſhall reduce into ſeveral Categories, for the more clear ſatisfaction 
to the Reader, with leſs tedioufneſs. 

_ Firſt, It cannot be denied but the Council of Lords gave advice to Kings in caſes 
of particular emergency ; nor is it incongruous to the courſe of Government, even 
to this day; nor is it meet that the Parliament ſhould be troubled with every ſuch 
occaſion : and therefore the giving of advice, to William the Conqueror, what 
courſe he ſhould take to ſettle the A of England according to the inſtances in 
Councils. holden An. 1060, and 1070, and to gain favour of the great men, accord- 
ing to that in An. 1106, and in the manner of endowment of the Abbey of Battel, 
as in pag. 25, of the Opponent's Diſcourſe : and what to do upon reading of the 
Pope's Letter, according to that in Ar, 1114. And whether the Pope's Legate ſpould 


Agreement, as An. 1153. And bow to execute Laws by Judges and Fuftices Itine- 
| 3 | rant, 
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nt, as Anno 1176, And touching the manner of ingaging for a Voyage by Croi- 
fado to Jeruſalem, Anno 1189. And 10 give an aufiver to Embaſſaders of * 
Prince, pag. 25. And how King John ſhall conclude a Peace with the Pope, An- 
no 1213. Where nevertheleſs, Matth. Paris faith, was Turba multa nimis. 
ſay, all theſe might well be done by a Conncil of Lords, and not in any poſture of 
a Parliament; albeit that in none of all theſe doth any thing appear, but that the 
Commons might be preſent in every one, or many of them all. 4 


| Secondly, as touching Judicature, the Lordi had much power therein, even in 
the Saxon times, having better opportunities for Knowledge and Learning, eſpe- 
cially joined with the Clergy, than the Commons in thoſe times of deep darkneſs, 
wherein even the Clergy wanted not their ſhare, as in the firſt part of the Diſ- 
courſe I have already obſerved. Whatſoever then might be done by the Judges 
in ordinary Courts of Judicature, is inferiour to the regard of the Parliament; 
and therefore the Plea between the Archbiſhop and Ethelſtan concerning Land, in- 
ſtanced Anno 1070. And between Lanfrank and Odo, Anno 1071. And be- 
tween the King and Anſelme, pag. 15, 16. And the determining 4 the Treaſon of 
John (afterwards King) againſt bis Lord King Richard, pag. 23. And the dif- 
ference concerning the title of a Barony between Mowbray and Scotvile, pag. 25. 
And giving of ſecurity of good behaviour by William Brawſe to Ming John, pag. 26. 
All theſe might well be determined before the Lords, and yet the Parliament 
might be then fitting; as the contrary to either doth not appear, and therefore 
can theſe form no demonſtrative ground to prove that the Parliament confiſted in 
thoſe times, only of ſuch as we now call the Houſe of Lords. 


A Third work whereby the Op 


ponent would prove the Parliament to conſiſt 
only of the Houſe of Lords, is, becauſe he fi many things by them conclu- 
ded touching the Solemmization, and the ſettling of the Succeſſion of Kings ; both 
which, he faith, were done by the Lords in Parliament, or thoſe of that Houſe ; 
and I ſhall crave leave to conclude the contrary : For neither is the Election, 
or Solemmization of ſuch Election, a proper work of the Parliament, according to 
the Opponent's principles ; nor can they prove ſuch Conventions wherein they 
were to be Parliaments. Not the Election of Kings, for then may a Parliament 
be without a King; and therefore that inſtance concerning William Rufus, pag. 16. 
will fail, or the Opponent's Principles, who will have no Parliament without a 
King. | 

The like may alſo be ſaid of the inſtance concerning King Stephen, pag. 18. 
Much leſs can the Solemnization of the Election by Coronation be a proper work 
for the Parliament : Nevertheleſs, the Opponent doth well know that both the 
Election of a King, and the Solemnization of ſuch Election by Coronation, are 
ſpiritleſs motions without the preſence of the people ; and therefore though his in- 
ſtance, pag. 17. concerning the Election of Henry the firſt by the Biſhops and Prin- 
ces, may ſeem to be reſtriftive as to them, yet it is not ſuch in fact; it Matibew 
Paris may be believed, who telleth us, that in the Conventus ommunm was Clerus 
Populus univerſus, and might have been noted by the Oppo 


A 


Irag. 23. 


Mr. Selits's 
nent out of the Learned Titles of 11 


Antiquary ſo often by him cited, if he had pleaſed to take notice of ſuch matters. nour, 
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A Fourth ſott of Inſtances concerneth Matters Ecclefiaſtical, and making of 
Canons : and hereof enough hath been already ſaid, that ſuch Work was abſo. 


lutely challenged by the Church-mores as their pr Work; and therefore the In. 
ſtance, pag. 16, 17. of the Council in Henry the Firlt's time, and the Canon; 
made by the Biſhops there; and that other called by Theobald Archbiſhop of Can- 
terbury, and inſtanced by the Opponent, pag. 19. I fay, both theſe do fail in the 
Concluſion propounded. 0 18 


Fifthly, as touching the moſt proper Work of Parliament, which is the mating 
of Laws concerning the Liberties and Benefit of the People; the Opponent pro- 
duceth not one inſtance concerning the ſame, which doth not conclude contrary 
to his Propoſal ; for as touching thoſe two inſtances in his Thirteenth page, Au- 
no 1060, they concern not the making of Laws, but the reviving of ſuch as had 
been diſuſed formerly; which might well enough be done by a private Council. 
But as to that in his Fifteenth page, of the Law made by the Conqueror con- 
cerning Remigius Bi of Lincoln, although it be true, that we find not the par- 
ticular Titles of Knights, Citizens and Bur geſſes, yet beſides the Council of Arch- 
biſhops, Biſhops, Abbots and Princes, we find the Common Council ; for ſo the worsd 
are, Communti Cencilio, & Concilio Archiepiſcoporum, Epiſcoporum, Abbatum, & cmnium 
Principum; although the nent would ſeem to wave theſe words, & Concilio, 

Tit. Honour, by putting them in a ſmall Character, and the reſt in Great Letters, that the 
7.5 72) Reader's eyes might be filled with them, and overlook the other. 


e Secondly, as to the inſtance of the Council at Clarendon, in his Nineteenth page, 
which he citeth out of Matthew Paris, Matthew Weſtminſter, and Heveden, al- 
though he pleaſeth to mention the ſeveral ranks of Great Men, and thoſe in black 

Letters of a greater ſize: and faith, That not one Commouner appears; yet Mr. 

Selden's Heveden, in that very place ſo often by the Opponent cited, tells him, that 

both Clerus and Populus were there. 


E Thirdly, the nent citeth an inſtance of Laws made by Richard the Firſt, 
in his Twenty-fourth page; and he ſetteth down the ſeveral Ranks of Great Men, 
and amongſt the reſt, ingeniouſly mentioneth Milites; but it is with a Gloſs of 
his own, that they were Barons that were made Knights, whenas formerly Barons 
were mentioned in the general; and therefore how proper this Gloſs is, let others 
judge; eſpecially ſeeing that not only Milites, and Milites Gregarii, but even 
Mimſtri, were preſent in ſuch conventions, even in the Saxen times ; And Mr. 
Selden in the former known place mentioneth an Obſervation, that Univerſi per- 

Tir. Henour, ſona qui de Rege trnent in Cafite, ficut cateri Barones debent intereſſe judiciis curia 
Fag. 703- Domini Regis cum Barmmibus. 87 8 


Fourthly, He citeth in his twenty fifth page another inftance in King Jauss 
time, in which, after the aſem of Earls and Barons, the words Et ommium- fide- 
lium naſtrorum are alſo annexed, but with this conceit of the Opponent's, that theſe 
Fideles were thofe that adhered to the King againſt his Enemies: be it ſo, for 
then the Commons were preſent, and did affent ; or they may be, ſaith he, ome 
ſpecially ſummoned as aſſiſtants ; take that allo, and then all the 7rue-bearted in the 

King- 
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Kingdom were ſpecially ſummoned, and were there; ſo as the conclufen! will 
. / / DUR AO DLO g6k 


In the fifth place, he citeth a ſtrange Precedent (as he calls it) of a Writ of Such- 
mon- in King Jahr time, in his Twenty ſeventh page, wherein Oer Milite 
were ſummoned, cum arms ſuis; and he concludes therefore the fame was a Councr! 


| Firſt, Becauſe they were to come armed. It is true; and ſo they did unto 
the Cowncils in the antient Saxon times, and fo the Knights of the Counties aught 
to do in theſe days, if they obey the Writ, Duss Milites gladiis cin, Be. 


Secondly, he faith, that the Nuights were not to come to Council, That is his 
opinion; yet the Writ ſpeaks, that the Diſcreti Milites were to come, Ad laguen- 
dum cum Rege de negotiis regni: It is true, faith he, but not Ad tractandum, & 
faciendum, & conſentiendum. It is true, it is not ſo ſaid, nor is it excluded; and 
were it ſo, yet the Opponent's concluſion will not thence ariſe, That none but the 
King, and thoſe who were of the Houſe of Lords, were there preſent. 


The Sixth and laſt inſtance mentioned by the Opponent, is in his Thirtieth page, 
and concerneth Eſcuage granted to King John, who by his Charter granted, That in 
ſuch caſes he would ſummon Archbiſhops, Biſhops, Abbots, Earls, and the greater 
Barons, unto ſuch Conventions by ſpecial Writs ; and that the Sheriff ſhall ſummon 
promiſcucuſſy all others which bold in Capite : and thence he concludes, that zone but 
the great Lords, and the Tenants in Capite (whom he calls the er Barons) were 
preſent ; but no Knights, Citizens, or Burgeſſes : all which being granted, yet in- 
full Parliament the Citizens and Burgeſſes migat be there. For Councils were called 
of ſuch perſons as ſuited to the matter to be debated upon. 


If for matters purely Ecclefiaſtical, the King and his Council of Lords, and the 
Church-men made up the Council. 


If for advice in emergencies, the King and ſuch Lords as were next at hand de- 
termined the concluſions. 

If for Eſcuage, the King and ſuch as were to pay Eſcuage, made up a Cauncil 
to aſcertain the ſum, which was otherwiſe uncertain. 

If for matters that concerned the common Liberty, all ſorts were preſent, as may Izulet. Ib 2. 
appear out of the very Charter of King John, noted in my former diſcourſe, page cap. 3 
258. and alſo from an Obſervation of Camden concerning Henry the Third Ad P. 122. 
ſummum honorem pertinet, (ſaid he) Ex quo Rex Henricus Tertius, ex tanta multitu- 
dine gue ſeditioſa ac turbulenta ſuit, opti mos quoſque ad Comitia Parliamentaria evo- 
caverit. 7 

Secondly, The Opponent takes that for granted that never will be, viz. That 
all the King's Tenants in Capite were of the Houſe of Lords ; whenas himſelf ac- 
knowledgeth a difference, pag. 28. viz. That the Barons are ſummoned by Writs, 
Agillatim, as all the Members of the Houſe of Lords are; but theſe are by general 
Summons, their number great; and hard it will be to underſtand, how, or when, 
they came to be excluded from that Society. ; l 
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pon the particulars of this TraQate, but demur upon 
and leave it to Judgment upon the Premiſes, which might have 
reduced to the main Concluſion, if the Opponent, in the firſ 
che word PARLIAM NT. For if it was a. Convention 
and ſometimes without the K 7 NG, as in the Caſes formerly 
Elin of William Rufus, and of King Stephen : And if ſome. 
arlament of Lords only agai ſo without King or 
King 
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HE former times, fince the Norman entry, like a rugged Sea, (meov'd 
by croſs Winds of Arbitrary Vapours, in and about the Crown ; and by 
Foreign Blaſts and Engagements from the boly Chair) made the true 
face of affairs cloudy and trovbleſome, both for the Writer and the 


Reader, & 
| Henceforward, for the ſpace of Three hundred years next enſuing, Nings by 
experience and obſervation finding themſelves unequal to. the double chace of abſo- 
lute Supremacy over the ſturdy Laity, and the encroaching Clergy, you will ob- 
ſerve to lay aſide their pretenſions againſt the Peoples Liberties, and more intentive- 
ly to trench upon the Spiritualty, now grown up to defy all Government, but 
that of Covetouſneſs. | | 

Nor would theſe times allow further advantage to Kings in this work, they be- 
ing either fainted by the tickliſh Title of the Crown, hovering between the two 
Houſes of York and Lancaſter, or drawn off to foreign employments; as matters 
of great concernment for the preſent well-being of the Kingdom, or for the ſpread- 
1g of the fame of ſuch as deſired to — renowned for valiant men. N 


- the 
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Tt will be ſuperfluous to recount the particular atchievements formerly attained 
by thoſe Ecclesia lical Men; the former Treatiſe hath already ſaid what was 
thought needful concerning that. For the future, I ſhall even premiſe this, 
that the enſuing times being thus bleſſed with a Trace, or ſtrifter League between 
Kings aud Commons ; the errors in Government more readily do appear; the cor. 
ruptions in the natures of men more frequently diſcover themſelves; and thereby 
the body of the Statute-Laws begins to ſwell ſo big, that I muſt be enforced to 
contract my account of them into a narrower compaſs, and render the ſame unto 
the Reader, ſo far forth only as they ſhall concern the general ſtream of Govern. 
ment; leaving thoſe of privater regard unto every man's particular conſideration, 
as occaſion ſhall lead him. For whatever other men pleaſe to inſiſt upon, this I 
take for a Maxim, That though the Government of a King is declared by bis Afions ; 
yet the Government of a Kingdom is only manifeſted by ancient Cuſtoms, and public 
Ads of Parliament. 

And becauſe I have undertaken a general Survey of the Reigns of thirteen 
ſeveral Kings and Queens of this Nation, (for I ſhall not exceed the iſſue of Henry 
the Eighth) and to handle each of them apart, will leave the Reader in a Wilder- 
neſs of particulars, hard to comprehend in the general ſum; I ſhall therefore re- 
duce them all into three heads, viz. Intereſt of Title, Intereſt of Prerogative, 
and Intereſt of Religion; the laſt of which ſwayed much the three Children of 


Henry the Eighth ; the ſecond as much in their two Anceſtors, viz. Henry the 


Eighth, and Hen'y the Seventh; and the firſt in the three Henries of Lancaſter, 
and three ſucceeding Kings of the Houſe of York. And becauſe Edward the 
Third, and his Grand-child Richard the Second, do come under none of theſe In- 
tereſts, I ſhall conſider them jointly, as in way of Exordium to the reſt, although 
the courſe of the latter was as different from the fo:mer, as Luſt falls ſhort of 
a generous Spirit. h 


CHAP. 1. 


A Sum of the ſeveral Reigns of Edward the Third, and Richard 
tte Second. 


Everal I may well call them, becauſe they are the moſt different in their 

ways and ends of any two of that race that ever ſwayed their Scepter ; 
and yet the entrance of the firſt, gave countenance to the concluſion of the laſt. 
For the Scepter being caſt away or loſt by Edward the Second, it was the lot of his 
Son Edward the Third, a youth of fifteen years of age, to take it up: he knowing 
whoſe it was, and feeling it too heavy for him, was willing enough it ſhould re- 
turn; but being over-ſwayed by Counſels drawn from reaſon of State, and preſſed 
. thereto by thoſe that reſolved not to truſt his Father any more, he wiſely choſe 


to manage it himſelf, rather than to adventure it in another hand, But that is 


not all: for as it is never ſeen that the Crown doth thrive after its divorce from 
„but like a blaſted Bloſſom, falls off at the next gale of adverſity ; ſuch 
was the iſſuꝭ to Edward the Second, his power once gone, his Honour followeth 
ſoon after : he hadceaſed to be King, and within a ſmall time did ceaſe to be Edward, 


His Son, thus made compleat by his Father's Spoil, had the honour to be 
3 the 
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the Repairer of the ruines that his Father had made; and was a Prince which 
you might think by his Story to be ſeldom at home, and by his Laws ſeldom 
abroad. Nor can it be reconciled without wonder, that Providence ſhould at 
once beſtow upon England, a courageous People, brave Captains, wiſe Council, 
and a King that had the endowments of them all. Otherwiſe it had out-reached 
conceit it ſelf, that this ſmall Iſland, waſted by the Barons Wars, the people bea- 
ten out of heart by all Enemies jn the time of the Father, ſhould nevertheleſs, in 
the time of the Son, with honour wade through ſo many difficulties of mighty 
Wars on every fide abroad, and devouring Peſtilence at home; and yet lay a plat- 
form of an opulent, wiſe, and peaceable Government for future Generations. 
Vet he had his failings and misfortunes ; a great part whereof may be attribu- 
ted to infirmity of age, which in the firſt part of his Reign was too little, and in 
the latter part too much. True it is, that Governors of the perſons of Kings 
may in ſome meaſure ſupply defects of Non-age ; but ſeldom where the Goveino's 
are many, and never if they be ambitious. And it was this King's fate to miſ- 
carry in both; for he had in his Youth Twelve Governors by conſtitution ; and 
they, Two ſupreme by uſurpation, viz. the Queen and Mortimer, till they were 
both conſumed in the flame which themſelves had kindled. And this diſparity 
wrought ſomewhat unſucceſsfully in the King's firſt War : For the generofity of 
his ſpirit (himſelf being young and active) minded his Council to adviſe him em- 
ployment in a foreign War, rather than they would adventure its motion at home, 
leſt it might prove circular; which is moſt dangerous for Government, if the 
Prince be not under command of himſelf. - 3 
This firſt War was with Scotland, whoſe power was inferior to that of France; 
the King young and the danger nearer; and therefore though the laſt affront 
was from france, and that more freſh in memory, and more poinant, yet the 
King was adviſed to give place, and ſpeak fair, till he had tried maſteries with Scor- 
land, and thereby ſecured his Rear. This he wiſely hearkered unto, and met 
with ſuch a fucceſsful turn of Providence, that like an O Yes before a Proclama- 
tion, gives warning to Scat/and that the Wheel is turned upon them; and that 
there is ſomewhat more than humane motion in the matter, that exaſperates the 
Engliſh upon an enterprize ſo often crofſed by Providence hitherto; and the King 
alſo (being but a Soldier in hope as yet) to dare againſt thoſe that had fo ſhame- 
fully foiled his Father, and alſo put himſelf already once to the Retreat. 
And yet there did concur. a kind of neceſſity of ſecond Cauſes; for the King 
found the Crown engaged, and the minds of the Scots fo elate, as the Engliſb- men's 
caſe was not to live to fight, but to fight to live; and fo imbittered againſt one a- 
nother by the fierce Wars under the Barens, that nothing could quench the fire, 
but withdrawing of the Brands into Foreign Action like ſome angry ſpirits, that 
ſpoil their awn bodies unleſs they chide or fight it out with others. 
In the firſt brunt with Scotland, the King gained nothing, but the underſtand- 
ing of the humours of ſome of his great Lords, which once purged out, he re- 
news the War, preyails, and after ten years ſtir (wherein he became a trained 
Soldier againſt .the Scots) he wan the Crofs, and then goes to play his prize in 
France, to compleat his Crown with the Flower-de-Juce : Which was the great 
work of the rell of his Reign; in which four parts of five were victorious ; the 
: „ 'Gg 2 fifth 
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* fifth and laſt was declining, like ſome gameſters, that win at firſt, and for want 
of obſervation of the turning of the Dice, come off loſers at the end. | 
For the King being rather ſatiated than ſatisfied with Victory and Honour, returned 
home to enjoy what he had, leaving his Son, the Black Prince, to eg the War, 
and to actuate the Soldiers alone, who now began to honour his Valour above his 
Father's. But the Tide is ſpent, the Prince of Chivalry dies, the brave Command. 
ers waſted; and the French, too fickle to continue ſubject to the Engi/h longer 
than needs muſt, tack about for another adventure, and make it plain, France 
is too big to be Garriſon'd by England, and that it will c England more to bold 
it » than fo have | it. 
His Religion was more to the purpoſe, than any of his Predeceſſors ſince the 
Norman times: He reflected upon God in common events, more ordinarily than 
Antiq. Brit. the general ſtream of the Clergy did in thoſe days. He loved, if not adored, de- 
vout men and their prayers, and yet — diſclaimed all opinion of merits in 
the Creature. He ſaw the Pope through and through, loved him but little, fear- 
ed him lefs, and yet loſt neither honour nor poet thereby. 

His chief policy at home, was, to be much at home, great with his People, 
and they great with him : what the Parliament did, he accounted well done ; he 
never queſtioned their power, though he was over-reached in queſtioning their 
Wiſdom. - For he that ſhall prefer his own wiſdom above that of the Parliament, 
muſt needs think himfelf extreamly wiſe; and ſo much the more to know himſelf 
to be ſuch. But the worſt of his fate was, to live to his Winter-age, and after 
fifty years Reign, or more, to die in his minority under the rule of a woman of 

* 85 mn none of the fame , after he had enjoyed the honour of greateſt note in the 
3 Neice, Chriſtian world in his days. 6.x 
or e. and by Such was not Richard the Second, though the wy Son of that famous Chief. 
the King's Bo. £43, the Black Prince of Wales, a renowned Son of a renowned Father ; but (as 
'fo a Plant tranſplanted into a ſavage ſoil) in degree and > Peng N degenerate, 
retaining a tincture of the light inconſtancy of his Mother, and the luxuriouſneſs 
of his great Grandfather Edward the Second; and running his courſe, he came 
to his end. 

His entrance, however by colour of Inheritance, yet was a greater adventure 
dap than his Predecefſor's, that came in by Election; upon the deſignation of his 
Father + by bis laſt Will, fay ſome. For this man came in upon many diſ- 
advantages, both of time and perſon: The times were very troubleſome, the 
Kingdom new wrapped up in a double War abroad, (and which is worſe) flood- 
ed with diſtraction at home, contracted partly by his Predeceſſor's weakneſſes in 
his decrepit eſtate, partly by a new intereſt of Religion now ſprung up againſt the 
Papal Tyranny, from the Doctrine of Wickhf'; all which required a very wiſe 
Man, and a brave Commander ; in both which the King failed. 

Religion now began to dawn through the fogs of Romiſh Uſurpations and Super- 
ſtitions, aided thereto by a Schiſm in the Triple Crown, that continued forty years, 
with much virulency abroad, and with as bad influence upon our Mitres at home. 
Some of whom were called Clementines, others Urbanifts ; and yet none of them 
all worthy of either of the names, in their proper ſignification. The Laity, though 
lookers on, yet were not quiet: For though Liberty be a hopeful thing, yet it ig 


dangerous to them that are not a Law to themſelves, eſpecially in matter of 
| 8 ; Opinion; 
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opinion; for that arraigns the Rule, and lays the way open to licentiouſneſs. And 
now that the Liberty from the Keys began to be taught as a duty of Religion, the 
inferiour ſort meet with Doctrines of Ficentiouſnels, upon miſtake of the notion; 
and will acknowledge no rule, now they muſt be all at liberty: And thus fprang 
up the inſurrection of the Servants and Sdn againſt their Lords and Maſters n 
under Cade and Straw ; that might have brought the Commonwealth into a hideous a 
Chaos had not the Lords and Great Men betimes beſtirred themſelves ; and the 18 2 
King ſhewed an extraordinary ſpirit, or rather a kind of rage, that put itſelf forth be- | 
yond the ordinary temper of his mind. Much of this miſchief was imputed to- 

IWickliff's Doctrine; for it is an ordinary thing to proclaim all evils concurring with gn. rector; 

the very joint of Reformation, to be the proper fruits thereof: But I look upon it Aug. 

as a fruit of Corruption, that endeayours to ſtop the breath of Reformation in the 

birth. And there is ſomewhat of a hidden influence from above in the thing ; 

for it was not only the Cup of England to be thus troubled, but France and other Anti. Brit. 

places had their portion ſuitable, | 28562. 
The King's minority rendred him unequal unto theſe contrary motions; he was 

in his Eleventh year, when he entered the Throne; and (which was worſe) his years 

came on faſter than his parts, but his work poſted before them all. The com- 

mon help of Protectors left him yet more unhappy ; for they were prepoſſeſſed with 

ſtrong engagements of particular Intereſts; and ſo were either not wiſe enough, or 

not good enough for all. This brought forth a third inconvenience, the pi bal 

of Proteforſhip ; and that a change of Affairs and Intereſt, an uncertain good 

that brings forth a certain evil; * variety of Inſtruments and Intereſts move 

ſeveral ways, and though the end be one, the difference concerning the way many 

times doth as much hinder the Journey, as ſo many blocks in the way. 

The Proteforſhip was thrice changed; the King's uncles had the firſt effay ; 
any one of then was big enough for one Kingdom, but all of them together were 
too great to make one Pratectar. The Duke of Lancaſter would have done well , p. 
alone, if he had been alone, and minded that work alone; but he being ſome- 36. 
what engaged with the Wicki:;fafts ; and fo entangled with the Clergy, and other 
reſtleſs ſpirits; and drawn off by his private aim at the Crown of Caſlile, ſaw this 
work too much; and ſo he warily withdrew himſelf, leaving the Directory to a 
Committee of Lords: a ſovereign Plaiſter, queſtionleſs, where the times are whole; 
but not for theſe diſtractions, wherein even the Committee itſelf ſuffered its ſhare. 

Thus the breach is made the wider; and for a cure of all, the Government is 
committed into one hand, wherein the Earl of Warwick. acquitted himſelf well, 
for he was wiſe enough to obſerve ſuch as the people moſt honoured. And thus 
paſſed over the two firſt years of the King's Reign. 

The remainder of the King's minority, was rather in common repute than in 
true account. For the King, however young, took little more from the Protector 
than he ſaw meet, to colour his own commands with opinion of Regularity ; 
and fo his Will came to full ſtrength before his Wiſdom budded. Thus lifted up, 
he ſets himſelf above all intereſts of Parliaments, Protectors, Councellors, Uncles, 
Wiſe men, and Laws; leaving them all to be rules for thoſe below. And fo 
long as the King's deſire is thus ſerved, he is content to be reputed a Minor, and 
be as it were under protection of others, though not under their direction; and 


| IF 4 18 
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is content to continue thus until his Two and twentieth year. Some might think 
him very moderate, had he been moderate; but he forbears ſuing out his Livery, 
fo long as he might live without care, and ſpend without controul. For by this 
time the humour of his great Grandfather budded in him ; he pawned his Heart to 


* (und they to FOUNS men of vaſt defires, and fone ſay fo inordinately, as he proſtituted his Chaſ. 
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tity unto them ®. And it is no wonder if the Revenues of the Crown are inſuf- 
ficient for ſuch Maſters. This the people ſoon felt, and feared their own Free. 
Feldt for they are bound, ſaith he, not to fee the Crown deflowered for want 
of maintenance; it is very true, nor to ſee the C en deflowered of its maintenanc-, 
A Parliament therefore is called; in which divers Lords aſſociate, and prepare 
Phyſick for the King's laviſh humour; which being adminiſt ed, wrought for ten 
rs after, till it had purged him of his Life, and the Kingdom of their King. 

It was an Act of Parliament that gave power to fourteen Lords and others to 
regulate the Profits and Revenues of the Crown, and to do Juſtice to the people; 
this was to continue for one whole year. The Paraſites no ſooner found the effect 
hereof to their coſt, but the King grows fick of it, and finds an Antidote to over- 
rule Acts of Parliament, by Acts of Privy Council; declares this ill-favoured Com- 
miſſion void, and the Contrivers, Adviſers and Enforcers, Traytors. To make it 
more Majeſtical, he cauſeth the Judges to ſubſcribe this Order, and ſo it becomes 
Law in repute. This foundation thus laid, he buildeth in haſte an Impeachment 
of theſe Commiffioners of High Treaſon ; and ſuppoſing that they would not 
readily ſtoop, himſelf ſtoops lower; for he would put his Right to trial by 
Battle, which was already his own by the judgment of the Maſters of the Law + : 
For ſo they may be well called, ſeeing they had thus maſtered it. In this the 
King had the worſt, for he loſt his honour and himſelf: God hath a care of 
common Right, even amongſt Idolaters. Then comes the Parliament of Mon- 
ders, wherein the King's party are declared Traytors, and the chief Judges with 
their Law judged by another Law. "The King not meddled with, thinks it high 
time to come out of his Minority, and aſſumes the government of the Kingdom, 
and himſelf, to him elf, being now Three and twenty years of Age; old enough 
to have done well, if he had cared for it. But reſolving to follow the way of 
his own will, at length it led him to his own ruine. Only for the preſent two 
things delayed it, viz. the Authority, Wiſdom, and Moderation of his Uncles, 
eſpecia ly of the Duke of Lencaffer, now come out of Spain; and the great af- 
fection which the King pretended to the Queen, who had alſo gained a good opi- 
nion amongſt the people. The benevolent aſpect of the people, not for their own 
advantage, but fr the publick quiet, procured many Parleys and Interviews be- 
tween the King and People, and many Laws for the upholding of the Court and 
Governme t; although both War, Laws, Juſtice, and Councils, all are faint, as all 
is faint in that man that hath once diſmann'd himſelf. This he perceives well enough, 
and therefore Peace he muſt have by any means. The Queen dies ; himſelf be- 
ing nigh Eight and twenty years old; takes a Creature like a Wife, but in truth 
a Child of Eight years old, and this is to get peace with France. It is no 
wonder if now he hunts after unlawful game, and that being ill taken, brings 
all things out of order; For abuſed Mirriage never wants wie. Civil men are 
now looked upon as ſevere Cato's; and his Uncles, eſpecially the Duke of 
Glaucg ler, with a jea'ous eye; whica accompliſhed his death in the * 
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| The Government of Edw. III. and Rich, Il. 7 
The Dukes of Lancafter and Nori forſake the Court, Favourites ſtep into their 

rooms, The old way of the eleventh year is reafſumed ; Belknap and others 

are pardoned; and made of the Cabinet. The pardon of the Earl of Arun- 

del is annulled, contrary to the advice of the major part; and the Archbiſhop, 

the Earl's Brother, is baniſhed, The Lords forſake the wilful King; ſtill the _. J 2 
King's Jealouſy ſwells. The Duke of Hertford baniſhed, or rather by a hidden Fc Coir dq A 
Providence ſe:it_out of the way for a further work. The Duke of Lancafter dies, 
and with him all hope of moderation is gone; for he was a wiſe Prince, and 
the only Cement that held the joints of the Kingdom in correſpondency : yet he 
was ill requited, for all his Eſtate is ſeized upon. The Duke of Hertford and 
his party are looked upon by the people as Martyrs in the Common Cauſe, and o- 
thers as Royaliſts. Extremitjes haſten on; and Prerogative, now upon the wing, 
is towering above reach, In full Parliament, down goes all the work of the tenth 
and eleventh years Parliament: which had never been, if that Parliamen' ha | con- 
tinued by adjournment, The King raiſeth a power, which he calleth bis Guard, 
of Cheſhire-men ; under the terror of this diſplaying Rod, the Parliament an King- 
dom are brought to Confeſſion. Cheſhire for this ſervice is made a Trincipality; Reh. 
and thus goes Counties up, and Kingdoms down. The King's Conſcience whiſ- cap. 9. 8 

pers a ſad meſſage of dethroning ; and well it might be, for be knew he had de- 

ſerved it. Againſt this danger he entrenches himſelf ip an Act of Parliament, 

that made it Treaſon To purpoſe and endeavour to depoſe the King, or levy War againſt 21 Rich. 2. 

him, or to withdraw bis Homage, hereof being attai ted in Parliament. And now cap. 3. 

he thought he was well guarded by engagement from the Parliament ; but he 

miffed the right concluſion, for want of Logick : For if the Parliament tſelf (hall 

depoſe him, it cannot be made a Traitor, or attaint it ſelf : and then hath the Kin 

gained no more than a falſe birth. | , 

But the King was not thus quiet, the ſting of guilt ſtill ſticks within, and for 

remedy he will unlaw the Law; and get it enacted, That all procurers of the Sta- 

tute of 10 Richard the Second, and the Commiſſion and procurers of the King's 

aſſent thereto, and hinderers of the King's proceedings, are adjudged Traitors. All 

thete reach only the Branches, the Root remains yet, and may ſpring again; and 

therefore in the laſt place have at the Parliament itſelf. For by the ſame it is fur- 

ther declared, That the King is the ſole Maſter of the Propyfitions for matters to be 

treated in Parliament, and all gainſayers are Traitors. 

Secondly, That the King may diſſolve the Parliament at his pleaſure, and all gain- 

fayers are Traitors. | 

Thirdly, That the Parliament may not proceed againſt the King's Juſtices, for of= 

fences by them committed in Parliament, without the King's conſent ; and all gainſay- 

er: are Traitors. Theſe and the like Aphoriſms once voted by the Cheſbire-men, 

aſſe nted unto by the Parliament, with the King's Frat, muſt paſs for current to 

the Judges; and if by them confirmed or allowed, will in the King's opinion make 

it a Law for ever, That the King in all Parliaments is Dominus fac primum, and þ. 
Dominus fac tatum. But the Judges remembred the Tenth' year, and Beltnap's 

entertainment, and ſo dealt warily ; their opinion is thus fet down: 1 belongeth to 

the Parliament to declare 7 reaſon ; yet if I were a Peer, and were commanded, I 


Should agree. So did Thirning under-write ; and thereunto alſo conſented Rickill, 
and Sir Malter Clapton; the laſt being Chief Juſtice of the King's Bench, 2 
R | | e- 


., Bench. The ſum in plainer ſenſe is, that if th 


"* State of the King and Parliament, 
-Chief-Juſtice of the Common-Pleas, and the ſecond another Judge of the ſame 
were Peers, they would agree, 
but as Judges, they would be ſilent, And thus the Parliament of England by the 
firſt of theſe four laſt-mentioned concluſions attainted themſelves ; by the ſecong 
yielded up their Liberties . the third their Lives; and by the laſt, would have 
done more, or been leſs: to fill up the meaſure” of all, they aſſigned over 3 
right of Legiſlative Power to fix Lords, and three Commons ; and yet the King, 
not content, ſupperadded, that it ſhould be treaſon for any man to endeavour to 
repeal any of their determmations. | 
The Commonyealth thus underneath, the King tramples upon all at once ; for 
Having eſpied the ſhadow of a Crown fleeting from him in Feland, he purſues it, 
leaves the noble Crown of England in the baſe condition of a Farm, ſubject to ſtrip 
and waſte by mean men, and croſſes the Iriſh Seas with an Army. This was one 
of England's Climacterical Years, under a Diſeaſe ſo deſperate, that no hope was 
| leſt but by a deſperate Cure, by ſudden bleeding in the Head, and cutting off that 
Member that is a principle of motion in the Body. For it was not many Months 
cer the wind of affairs changed; the King now in Ireland, another ſteps into the 
(Engliſh) Throne. The noiſe hereof makes him return, afar off enraged ; but 
the nigher he comes, the cooler he grows; his Conſcience revives, his Courage 
decays ; and leaving his Army, his Lordſhip, Kingdom, and Liberty behind, as 
a naked man, ſubmits himſelf to releaſe all Homage and Fealty ; to reſign his 
Crown and Dignity, his Titles and Authority ; to acknowledge himſelf unworthy 
and inſufficient to reign ; to ſwear never to repent of his reſignation : And thus, if 
he will have any quiet, this wilful man muſt be content for the future, neither to 
will nor deſire. And poor England muſt for a time be contented with a doleful 
condition in which the King cannot rule, and the Parliament will not, and the 


whole Body like a Chaos capable of any form that the next daring ſpirit ſhall brood 
upon it. 


C HAP. II. 
Of the State of the King and Parliament, in relation of it to him, 


and lim to it. 


King in Parliament is like the firſt-born of Jacob, The Excellency of Dign ty, 
| and the Excellency of Power ; but alone, unſtable as water. Examples of 
both theſe we have in theſe two Kings; Whereof the firſt was Crowned by the Par- 
fiament, and Crowned it; the latter alſo Crewned it, but wih Thorns ; and yet the 
Parliament in all beld on that wiſe way, that it neither exceeded its own bounds, nor 
left its con right. 

I ſhall enter into the conſideration of particulars under theſe heads: Firſt, In 
relation more immediately to the intereſt of the King; Secondly, To the intereſt of ile 
Kingdom in general. The King, though higher than all the people by the head, 
and fo hath the Prerogative of Honour as the moſt worthy, yet his ſtrength 
and abilities originally do riſe from beneath; otherwiſe, he is but like a Ge- 
neral without an „the Title big, but airy ; and many times his perſon 
ſubject to ſo much danger, that inſtead of drawing the Eyes of all the peop'e 
to look upon him with admiration, they are drawn to look. to him 55 ob- 
| vation; 


during the Reighs of Edward III. and Richard II. - $i 
ſervation 3 and in this reſpeQ he may be ſaid to be leſs his om man, and more the : 

Kingdom's; than any of the inferiour ſort. . This befel in both theſe Kings in a 

ſpecial manner: each entring upon the grand Government of a Kingdom, before Em, 
they were able to underſtand the Work, or govern themſelves; and therefore were n 
under power of Protectors for N of their Perſons and their Education, and ; 

of the Parliament for Counſel-and Direction in - Caſes, relating to the Kingdom. 
The Child of a mean man, when its Parents are dead, is Filius Amici; but a 
King is Filius Populi, to be by them trained up in ſuch manner, that he may be 
Pater Popul: when he is come to age. In the mean time, though he be a King, 
yet his Perſon like a precious Gem muſt not out of the Ring, but muſt be directed 
by Council, and though under ſome kind of reſtraint, and the Counſellors all the 
while no Offenders in ſuch, caſes ay vaſe wr Prerogative Royal. And therefore, E. 3. Stat. 1. 
though it be true that Kings grow faſter than other men, and ſooner. come to full 

age than they; yet Edward the Third, now in hs ſixteenth year, might not 

paſs over Sea into France, though it were for reſtoring of Peace, but by direction 

of the Parliament: nor is it meet in ſuch, caſes, that Kings ſhould ſtand, upon the 
Prerogative of a Negative. Secondly, it may likewiſe, be ſaid, That bis 'Family is 

leſs his own. as be is a man, than other mens: For private Families are no further 

under the publick Law, than in relation to the publick Peace, to puniſh after breach 

made; but the Families of Kings are looked upon by all in relation to the honour 

and profit of the Publick; not only becauſe. the King's ſervants, have, by their 

nigh attendance upon his perſon, a more powerful influence into his actions, which 

may reflect a malevolent Aſpect upon the whole courſe of affairs, if they be not 

better ordered that are ſo nigh him: but more eſpecially in regard that the govern- 

ment and order of the Royal Family trencheth deep upon the Honour of the King- 

dom, and Purſes of the People, who are concerned to ſee. the fame accommodated : 
ſuitable to the State and Port which the Nation would bear forth to the World. 

And therefore for the Parliament to inter meddle in the King's Family, is not | foreign 
nor new. Alice Piers was à Familiar, if not of the Family of 'Edward the Third; | 
yet both herſelf, and others of that Family, were complained of as a. grievance. b 
Richard the Second was once a young man, and ever a young King; and what LY 
Edward the Third wanted only in his Youth, and in his infirm old Age, this man 

ever wanted: for he that knew not how to govern himſelf, how much leſs could 

he govern his Family? And if in this condition the Parliament become his Stewards, 

to ſet a yearly Survey and Check upon his Servants and Family, in order to the 

good- order of the ſame and Kingdom, otherwiſe men muſt conclude, it did that 
which was juſt; though Richard the Second, and thoſe of his mind, think not ſo. 9 Rich. 2. 

But this is not all; Kings have not only ſuch as ſerve the outward man, but ſome ? Rich. — 
that ſerve their Conſciences, of old time called Cunfeſſars; in theſe days without 23. 

the name, for fear of Superſtition; yet the thing remaineth ſtill in ſome well- 

favoured Chaplain, [or Biſhop] whoſe work is to lead the King's Conſcience in dark 

ways, or rather into them. Commonly he hath. a devout outfide,. and that is the 
King s- Idol: but if while his eye be towards Feruſalem, his mind be towards the 
dead Sea, the King is his; and then the blind leads the blind: Like ſome Ignis 
fatuus, to ſuch as know it not. No man is ſo well known by his company, as 
Kings are by theſe men, and theſe men by their actions. Although ſome have 
been ſo witty as to cheat the whole Generation of Mankind, by entertaining holy 
men to be their Chaplains; themſelves _ mean time without any ſpark of that 
H boly 
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| by to his own heart, who was complained _ ah yn and the 
5 Rick, . e removed him... So nigh they ventured, even to invade the King's own 


"7, 1% Cnſetenes, e e een that en acknowledge no Law but that 
of its own mind. RUS n 301 7 "00 
"Thirdly, the Kin 's Revenge was undder the check and comrout of the bara 
ment; for it befals ſome Princes, as other men, to be ſometimes poor in abundance, 
by riotous flooding treaſure out in the leſſer currents, and leaving the — — 
nels dry. This is an inſu evil, becauſe it * 
of affairs, whether for War or Peace. For the King's Treaſure is of a — — 
nuch of it being intended for publick ſervice, as hinifelf is @ publick perſon. And for 
this cauſe he hath Officers of ſeveral natares attending his Treafury : Some 
for Land, fone for Sea, fome for the general Treaſure of the Kingdom, ſome for © 
that of the Hoaſhold, and ſome for the Privy Purſe : The common end of all 
being to maintain State in time of Peace, and ſtrength againſt time of War. Be- 
cauſe it is no cafy matter to maintain the juſt p or each of the faid ends, 
it is the leſs wonder that ſuch a brave Prince as Edward the Third ſhould labour 
; under warit for maintenance of the Wars; and fo laviſh a Spendthrift as Richard 
the Second, ſhould labour under more want, to maintain his and countenance 
in And therefore, though it be true that the publick Treaſure is committed 
to the King as the chief Steward of the Realm; yer it is as true, that be is but a 
Steward, and that the ſupreme Survey of the Treaſure refleth in the Parliament, who 
are to ſee that the Treaſure be not irregularly waſted, to reduce the ſame into 
otder ; and for that end to call the Treafurers and Receivers to account, to ſee to 
the puniſhing of ſuch as are unfaithful, and encouraging of others that are faith- 


ful. For when * courſes the Treaſute is waſted, by extraordinary 
courſes it muſt be ed; which ever is out of the Sabjeffy Purſes. And in ſuch 
caſes it is t teaſes dy dhgeig obſerve which Way" 20 00 Hes of ſuch Ex- 


pences. If then in ſuch cafes ſometimes the Parliament hath ſtayed the iſſuing o 
of the King's Revenue for ſome time, or otherwiſe viewed and examined the , 
W n. charged it with conditiods, 22 E. 3. u. 29. —— n. 15. limited it to certain 
9 Rick. 2. 2. Uſes, and in caſe of miſuſer, refuſed to levy or make payments; the caſe will be 
4- or 41. without drſpate, that the Parfament oidercd the — Treaſure as they ſaw moſt 
14 *- 3-3-* need. But much more, if we  confider how t —— 
9 2 was raiſed, VS. abt Noll n MF Robins ee One, * dy new Impoſittons, 
15 E. 3. 8. 16. Levies, and Aſſeſſments laid upon the People, even what hey pleaſed, and in what 
manner they thought meet, and not otherwiſe. Aids are lawful, if they be legally 

given by common conſent of Parliament. Taxes, if legally given by Parliament, 

14 E. 3. c z. are no leſs lawful; yet they muſt be collected in ſuch manner, and by ſuch means 
as the Parlaments order doth direct. Loans of moneys to the King may be made 
by them that will; but the King muſt not demand them, becauſe the Subjet# hath no 
25 E. 3. n. 16. means 10 recover the debr. This trick had been lately by Edward the Second, 

4 much money he got, and it was repayed by the Order of the Parliament, not to 
y it. But of al the reſt, nothin . more abſolute Authority in the publick 
ue, than the care that was of the D of the Crown; for whereas 
- the Expences of Kings grew fo vaſt, that neither the yearly Revenue could ſuffice, 


n Aﬀeſnents, and u rr _” however anner — 
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during the Reigns e Bdward 1, ood Richard 11. 12 
times were become; rather than Kinga would contain themſelves, they would in- 
vade their own Demeſnes, by pawning, ſelling, and giving tem away, either for 
love or money: and thus was poverty treaſured up againſt | the future, both for 
King and Crown. | The Parliament ing this leak that was like to undo all, 
applied « fpoody_rectody, undaing what Wa dons, and unipin ſome by an A 
of Reſumption; and thereby taught Kings to look to. their Hogour heter for th 
future, and People alſo' to take meddling with ſuch fieklich matters, pd . 
— — CF foo, bath them by s crack'd Tale, ® : 
that cannot be amended but by AR of Parliament. 

Founhly, an Zaghb King ® uo geen e. can_he do gap, wrong *, though erg 
the Man may. He hath. a double relation, ane as 4 King 
and the uniting of both: in one perſon, hath cheated meby amen —ͤ—ͤ—ͤ— nd, 
in the caſe of Prerogative. He hath a double Will, and theſe many times con- 
trary, equally as in other Relations; and in this contrariety, ſometimes the King 
overcomes the Man; but oftner the Man the King; ſo as if any man, the King 
hath much more cauſe to cry out, O miſerable man! Theſe divers Wills are gene- 
rally led by divers Rules: One of a man, which many times reacheth no higher 
than the AﬀeRions ; and if the man be weak, they deſerve little better name than 
Luſts. The rule of a King is Law, or Councils (of theſe in their place ;) and unto 
theſe in all prudentials, he muſt ſubmit his Judgment and Will, as he is a King. 
Nor can he do otherwiſe, unleſs he will preſume to be wiſer than his Council. 
Suitable hereunto doth that clauſe in — the Statutes of theſe times conclude, 
ui. That the King is bound by his Oath, to paſs all Laws that are for the gend of the 25 E. 3. Pro- 
Kingdom . For were the power of Election, or determination af the paint, e 
in the King, then were the Oath in vain; nor is the Parliament at all (in caſe of gw cvgerie. 
the King's diſſent) to judge of m of Propoſals made 
for the good of the whole body, according to that power which is exerciſed in 21 E. 3. n.64. 
theſe times, Nor is it irrational to infer here from that, if Law and Council be the c. 2: a. 
Rule of a King, then the Obedience of the People unto: this King mult be in 2 Rich. 2. n. 
order to Law and Council, otherwiſe the Diſobedience cannot be determined to be 38. 
againſt the King, but againſt the Man; and though againſt the private Will of the 
Commander, yet not againft the Law ; nor therefore can it be ſaid illegal or unjuſt. 
The Parliament in theſe times held forth this Doctrine plainly to the World, That TY 
it 1s their proper work, in Caſes needful, to do right to ſuch as are wronged a u. 6, 
King ; bis Command is no Warrant in ſuch Caſes. If a man be wrongfully im- 
priſoned by him, he ſhall be releaſed and ſet at liberty by them. Let his Act be, E 3. Ver. f. 
never ſo — under the Broad Seal, it can take no man's Right away. F K. 4. © 3- 
Richard the Second did his utwaſt to ſatisfy and quiet the tumultuous Rabble under 11h. 2,5 
Cadt and Straw, and-granted Rare of 'Manumiſions t0-the Bond-wen by Decle- 
ration, and: by his Letters-Patent ; but not one of them was tl, enough to de- 1 
prive any one of the meaneſt-of the -Areemen of their hts in. thoſe Bond-men. . Rich. 2. «. 
The privilege of ſhewing mercy, and granting been anciently -be-8, 12, 13. 
truſted to the Ki er te eden a os q 
Prerogative, To xs Hog mercy en whom be will have merry. Ever ſince this Nation 
had learned to read the Bible, "Murther hath been excepted from mercy.; nor did | 
the Law ever allow any King that Prerogative to pardon-that. Edward the Third 
did not 2 any ſuch, w mor och bound thereto by his ee ** 0. 

5 2 
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1E. 3. e. ig. by publick A= of State declaring the ſume : yet becauſe the Parliament was not 

a R. 3. © . ways fitting, and Kings were ever ſubject to this Temptation, to favour Servant: 

by granting metey to MalefaQtors; a general Rule of Inhibition is made againſt all 
pordon, to be granted by the King in caſe of 'Felony, but only in caſes allowed 

advice of the Council. It is true, that in the firſt times of Richard the Second, he 

liked not to be thus girt in his power, ' which he pretended was more at liberty in 

his Predeceſſors; . meaned King Jobn, and Edward the Second, who 


many times did what liſted : yet under his favour, no Law was ſo ſhameleſs, 
as to hold forth ſuch a power, till Richard the Second's Law  countenanced it. 

_ __ But why do I call it a Law, which is only a Declaration by conſent of the Lordi, 

* 3: 2 ſuch as then were; the Commons would never own ſuch an Opinion: And there- 
n-35- fote it ſoon proved abortive; for within three or four years, by publick Act of Par- 
liament, it is peremptorily declared, That the King's Pardon ſhall not extend to 
Murther. So as upon the whole matter it is plain, That it is not the King's Will, 
though Jupported by the Council of Lords, backed by the Opinion of the Judges, 
that muſt be a Rule for the Government of this Kingdom ; nor doth any ance bind 
Obedience thereunto, in Caſes where Fuſtice or the Liberty of the People is concerned. 
Three things yet remain which Kings have claimed to be their own, viz. Con- 
ferring Titles of Honour, and Places of Truft, and the Legiſlative Power. The 
firſt is but a Feather, and not worthy of regard; yet it is plain that theſe times 
produce many precedents of Dukes, Marquiſſes, and Earls, made in Parliament; 
and poflibly it may 9 — that the firſt motion of any ſuch Title of Honour, 
did firſt force its original thence, if not in the Field: but it is not worthy of the 
labour to inquire. The ſecond is more conſiderable ; viz. The Power of conferring 
Places of Publick Truſt : This, Kings have pretended unto, although in courſe of 
congruity it will be thought more meet, that it belongeth rather to that chief and 
grand Truſt of the whole Kingdom committed to the Parliament: And the practice 
of theſe times is not much diſcrepant, whether we regard ſuch as are for advice or 
execution. Of the firſt of theſe, are thoſe whom we commonly call the Privy 
Corncil, whoſe advice in courſe toucheth firſt upon the King's Perſon, but by re- 
flection worketh ſtrong impreflions upon the People, ſo far as the influence of the 
King's power extends. And therefore it is not beyond the Sphere of the Parlia- 
ment to interpoſe and qualify that influence, ſo as it may be for the general good of 
the whole Ki . For many times Kings are either above or beneath themſelves ; 
and in ſuch cafes, if the Council be of the King's ſuit, he is of the deeper dye, 
and proves more Malignant to the People. Edward the Third, growing into great 
opinion in the World, his proportion exceeds his own portion, and the People's 
n.55- good- wills to boot; they think the fault is in the Pravy Council, and an Inquiſition 
e 21s ſet upon it. 80 alſo they doin his fiftieth year, when he grows downward. And 
51. the like in the beginning of Richard the Second's Reign, he being now a Youth, 
and therefore unſtable in his Reſolutions, and unable to make Election. So as upon 
the whole matter, if the King fall ſhort in point of Judgment or Reſolution, or 
3 Rich. 2. n. jnordinate in his Affections; but more eſpecially where they obſerve the major, or 
5 ch 2. a. more conſiderable part of the Council to draw towards ill deſigns; in ſuch caſes at 
17, 18, 28. theſe, the Parliament, as its own duty, undertook to ſettle a Council about 
6 Rich. 2. ®-the King's perſon, that might adviſe him during their rereſs. For the Privy Council 
La is never more itſelf, than When it is an Epitome of the Commer — 
| | 1 | ng Om. 
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Kingdom. In like manner ſueh Officers as concern execution of Law and Counſel, | 
| are as narrowly to be enquired into: for if their motion be i lar, it is leſs ma- 
terial what the rule be. The Parliament therefore held it their duty to interpoſe in 
the Election of grand Officers of the Kingdom, ſuch as are the ellors, Trea- 
furers, Judges, and Juſtices; or to confirm or diſplace them, or bind them by - 
"Oath. The Rolls of the eighth, fourteenth, fifteenth, and thirty-ſixth years of 
Edward the Third; and the ſixth, tenth, and eleventh years of Richard the Second, 
do manifeſt _ ſufficiently : [and the like does Hiſtory, in the Times of King 
2 2 . the Subject- matter or work of the Parliament, in the mutual 
relation of the King and it; the manner of proceeding was either jointly with the 
King, or without him; and either jointly with the two Houſes, or ſeverally ; and. 
either immediately by themſelves, or their Committees. As touching the firſt, /it 
is evident, that in all matters wherein gain ariſeth to the Crown from the prople,. 
by Subſidy, or otherwiſe, the ſtrength of the Grant by Act of Parliament reſteth in 
the two Houſes ; and that the King's Aſent is but pro forma, as touching that 
matter; and therefore ſuch Grants have been made as tended in ſome meaſure to 
derogate either from the King's wiſdom, care, or fidelity; yet even theſe have 
paſſed with the Royal Aſent, h the full Aſent or good-will of the perſon of 
the King was not correfpondent thereto; as in theſe Caſes formerly noted, where 
Subſidies were given with Limitations and Conditions, and upon rendring account 
to the people. And it is as evident, that where the King's perſon is diſabled to un- 
derſtand, (as in caſe of Infancy) there the Royal Afent can bear little weight with z x... 3. 
it; but moſt of all in the King's abſence, where either the 4fert is put thereto hy i R ch. 2. n. 
Commiſſioners, that know not the King's particular mind, or the Act is done only * Rich. "4M 
by the Houſes, in nature of Ordinances ; and yet theſe are of force to bind all parties 75, 
but the King. But nothing more debaſed the Roya! Aſent in theſe times, than a 
trick that Edward the Third plaid in the midſt of the fulleſt ſtrength of his Govern- 
ment. It was in time of War, which never is time of good Huſbandry and laying 
up, nor of ſober advice in laying out, nor of equity in levying and collecting 
moneys for the Nerves of War, This forward Warrior, in the heat of his Atchieve- 
ments, finds his ſtrength benumbed for want of money; he leaves off, comes 
home, rages againſt his Archbiſhop, to whom. he had committed the care of pro- 
viſion for his War ; and the Archbiſhop as hotly falls upon ſome of the Treaſury 
in the Army on the one fide, and upon others in the Country; whoſe oppreſſions, ; E. 3. c ;. 
faith he, inſtead of bringing in money, made the people to give a ſtop thereto. 

A conteſt hereupon thus had, it was concluded by the power of the Parliament, 
that ſuch men ſhould be queſtioned, and that the Parliament from time to time 
ſhould call all Officers of State to account; and thereupon enſues a calm. After Anti. Brit, 
the Parliament ended, the King repeats the matter; it makes his heart fick ; he Fedde. 
diſgorgeth himſelf by a Proclamation, made by advice of Nobles, and Wiſe men, 
as he ſaith; and tells all the World he diſſembled with bis Parliament; and what he 

did was done by dureſs of mind, to pleaſe for the time, and to gain his ends ; 
which being now had, he by his Proclamation revokes what he had done in Par- er | 
liament, or endeavoured it. And thus is England put to School to learn to diſſolve 5 
three hard knots : Firſt, Whether a King can diſſemble with bis Parliament ? Second- 

ly, Whether Edward the Third bis diſſembling aſſent makes a Law? Laſtly, Whet 4 
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14 dea of the King and Parliament. 
n Proclamation, by advice of Nobles and i- mem, he can declare that be di 
with bis Parliament, and therein not difſemble the Royal Aſſent, jo as to bring all the 
| Laws made in any King's time into queſtion, at leaſt during bis Life ? However the 
reſult may be, it is evident, the Royal Afent gets no honour hereby, and the Statute 
* King's Pro- às little, that hath ſufftred this * Proclamat3on all this time to paſs among the num. 
clamatio9, Her of the Statutes in Print as a Law, whenas many Statutes that are Lats of nate, 
2 are left out as uſeleſs. \ i ID 
Law, by con- k , N 
nivavce of = Although in the general, the two Houſes joined in every AR Ad extra, yet 4d 
be. Ae. intra, and in relation one to another, they had their ſeveral operations 3 the Houſe 
of Commons intermeddled more in the matter of Fa#, the Houſe of Lords in 
matter of Right ; although in either of theſe there is 2 mutual aſpeR from both, 
Ia matters of Judicature, much refted with the Lords, and therefore it is ordained, 
that The Hue of Lo ds ſhall all offences contrary to the Law of Magna Charta. 
k. 3. c. 1. And in caſes where no remedy is nor Judgment by the Law, the matter ſhall 
E. 3. © » be determined in Parliament, and the King ſhall command execution to be done accord- 
ang to the Tudgement of the Peers. Which Laws feem to be but declarative of the 
former Law, and in the nature of reviving that power into At which was former- 
ty laid afleep ; and doth ſtrongly imply that the ultimate act in Judicature reſted 
with the Lords, in relation not only to the Houſe of Commons, but alſo in rela. 
tion 'to the 1 above or with the Peers, 
but to execute their ſentence. And that carries with it a Liſt, whereby the power 
of a King may appear not to be ſo Supreme in making of the Law, as (ome would 
Have it; for if his PIO IRS bound by the Votes of the Peers 
in giving a Law, in caſe of a particular perſon where the Law was not former! 
— Yo others judge of the value of this Negative Vote, in giving Law > ibs 
whole Ki It is true, that this Parliament was quarrelled by the King, and 
he kept it at a bay by a Proclamation that Revocation, as far as a Procla- 
mation could revoke an Act of Parliament; but it effected nothing, nor did the 
conteſt laſt long. Now though this Juriſdiction thus reſted in the Houſe of Lords, 
in ſuch caſes, as well as in others; yet is it not fo originally in them, as to be wholly 
theirs, and only as they ſhall order it. For the Commons of England have a right 
in the courſe and order of Juriſdiction, which (as the known Law) is part of their 
Liberty ; and in the ſpeedy execution of Juſtice, as well as they have right to have 
14 E. 3. c. g. Juſtice done. And therefore, whereas in Caſes of Error, and Delays, the Appeal 
was from the inferiour Court to the Parliament ; which immediately determined the 
matter, and now the trouble grew too great by the increaſe of Pleas : for remedy 
hereof, a kind of Committee is made, of one Biſhop, two Earls, and two Barons, 
who by the advice of the Chancellor, Treaſurer, and the Judges, ſhall make good 
judgment in all Caſes of Complaint of delay in Judgment: which Committee is 
not made by Order of the Lords alone, which they might have done, in caſe Juriſ- 
dition had been wholly and only ſhut up in their cuſtody ; but by Act of Parlia- 
ment, and joint concurrence of the Commons with the Lords. For as the Com- 
mons challenge ſpeedy Execution of Juſtice, as one of their Liberties: ſo alſo to be 
under the Juriſdiction of ſuch Judges, and Courts, as the Laws (in the making 
whereof, themſelves challenge a vote) do eſtabliſh and appoint. | 
I Will conclude this Chapter with the Conſtitution of the Parliament in theſe 
times. For, the difficulties that befel between the Kings and their people, 4 
(3 8 HFouſes 
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Houſes of Parliament, wrought two ſad effects, viz. A propenſity to decline calling 
a Parliament ſo often as was uſed and expected; and when it nbi, as great a 

ty in the Members to aecline nleir attendance by means whereof, as the waigng. 

Hiſtorian tells us, the Parliament was ſometimes enforced to adjourn itſelf for want An. 1315- 
of number ſufficient. The fictt of theſe aroſe from want of 'good-will in the Kings; 
the other, from want of Courage and Zeal in the people. The firſt of theſ# was 
fatal and deſtrufive to good Government: for though in_diſterapered Parliaments it 
is good to withdraw, yet in diſtempered times it is to meet, and gain a 
right underſtanding of all parties; and therefore theſe times were ſo happy as to 
bind themſelves by publick Acts of State to tre- continue the aflembling of Parlia- 
ments. For the face of the Times repreſented unto all, that agitations were like to 
be quick, violent, and to continue for ſome ſucceſſion of time, It is therefore ſafe, 
if not neceſſary, that every eye ſhould be open, and Councils ready for every oc- 
cation. A Law at length is agreed upon, that A Parliamen ſhall be holden ence 4 E. 3. c. 14- 
every year, or more, if need be. But in Thirty years the power of this Law is + 
waſted out of mind; and the evil reviving, revives alſo the Statute ; and yet they 36 E. 3. c.10. 
had Thirteen or Fourteen Parliaments in Thirty years ſpace, and not above Three, or 
but once Four years diſtance of time between any Two of them in Succeſſion. 
This was the ſenſe of the Members of the Houſes in their meeting; but at home, 
they had homely conceits; and it is found no leſs difficult to bring them to the 


meeting, than to continue the meeting according to the Law ; being either loth to: 


in 
adventure their thoughts into the troubleſome fairs of the Publick, or their 2 
to expence and hazard. But the publick muſt be ſerved; and therefore an Act 
Parliament is made, That all ſuch Members as decline their appearance at the Parlia- 1 Rich. 2. e. 
ment, after Summons made, ſhall be amerced, and the Sheriffs kkewiſe that ſhall neglett + 
return of Summens. And the Statute implyeth that it was no introduction of a new 
Law, but a reviving of former Law now or lately difuſed, or a Cuſtom now out 
of cuſtom, And to take away all objection in point of charges and expences, an- 
other Law was made toeſtabliſh the Aſſeſſments, and levying of their wages, up- 12 Rich. 2. 
2 Lands that anciently were chargeable therewith, in hee hands . "_ 
ſhall come. | | 


I ſhall conclude with this, That the Parliament, though like a Garment, it ſome - 
times covers the goodly feature and proportion of a well-compoſed body, yet it 
keeps the ſame warm, and as a Shield is firſt in all dangers, and meets with many 
a knock which the body feels not; this is their work and reward. It is true, that 
in the wearing it is felt heavy; but it is the caſter born, if it be duly confidered, 


. ſo cloathed, than to be naked [te the Inſults of arbitrary 
ower. . 2 
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Of the Privy-Council, and Condition of the Lords. 


HE latter muſt make way for the former ; for according to their perſonal 
eſteem in their own Countries, ſuch is their Authority at the Board in joint 
Councils. And it was one point of happineſs in a ſad time of War, that all men 
looked one way. The Lords were ol addicted to the Field, and could do much 
with Edward the Third, who was a hrave Leader ; and more with the people, who 
had been fo long time uſed to the rough Trade of Soldiery, that they loved not to 
be at home about matters of Huſbandry, wherein they had ſo little experience. 
And having fo fair a Garland in their eye as France, it is no wonder if doineſtick 
deſigns ſeemed meaner, or more dangerous. Thus did God do England a good 
turn, although it was made for the preſent thereby, neither ſo rich or populous as 
it might have been in a time of Peace. This French heat waſted many a tumultuous 
Spirit, and ennobled the Fame of the King and Lords ; not only abroad, but won 
them much Honour and Repute of thoſe that remained at home; and fo by con- 
gregating Homogeneals, and ſevering He cals, rendred the body of the 

le more Univocal; which tended much to the ſettling of the Joints of this 
NE eacted Nation. A timely birth hereof, doubtleſs, was the peaceable entry of 
Richard the Second upon the Throne, and quiet fitting there ; whilſt as yet he was 
but a Child, the Princes of the blood many; and they of generous, active, and 
daring reed yet do we not meet with a whiſper in ſtory of any turbulent or 
aſpiring humour in them or the people, during thoſe tenderer times of that King's 
Reign. But after that he came to know more in himſelf than was to be found; 
and to outreach his abilities, having ſome of the Lords ready at his Elbow to help 
him, theſe changed the King's courſe, although the general part of that noble 
Band kept ſtill their Array; and retaining the body of the people in due compoſure, 
thereby declared themſelves to be the King's Friends, though the others were 
Richard's Favourites ; ſo as he was fain to ſtoop to occaſion, and ſubmit to be a 
King, that would have otherwiſe been more or leſs. And thus the Lords were 
become Su to the Throne, Studds to the Crown, and a Reſerve to the 
People, againſt rhe violent motions of an unbridled mind in their King ; who ſeeing 
them ſo united, and endeavouring to break them into parties to obtain his deſire, 
loſt both it and himſelf. It is a degree of cleanly modeſty, to impute the miſ- 
carriages of unruly Kings, to their Council. For however during their minority, 
Counſeliors are more rightly Officers of State; yet when Kings will be their own men, 
their Counſellors are no other than the breath of the King's own breaſt ; and by which 
a King may be more truly diſcerned, than any man by his Boſom-friends. Edward 
the Third was a man of a publick Spirit, and had a Council ſuitable to his aim. 
Richard the Second, a man that defired what him pleaſed, would have what he 
defired ; and a Council he had that ſerved him in all. For God anſwers the deſires 
of mens hearts in Judgment as well as in Mercy ; And a fore Judgment it is, both 
to King and People, when the corrupt Defires of the King are backed by a flattering 


It muſt be granted, that the Privy Council of Kings hath been an os 
| | un 
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ſent eſtate of publick Aﬀairs. - Nevertheleſs, through the Riot of Kings, theit de- 
figns generally tended to make more work for the Parliament, \than'ts'diſpatchy 
to do. much, Lie than well; like works for ſale,” rather than for Maſter- piece, 
and ſometimes to undermine, yea to out · ſace the Parliament itſelf, like ſome, un 
culy Setvants that will put away their own Maſters. Nor cap it otherwiſe be ex- 
| retted, unleſs the King's elected ones be turned into the \Partiament's mmittee ; 
or that conſtant oy 1 1 by Parliament be made into their actions: for 
"allen inquiries breed ill blood, though no attainder be; nor are they eaſily 
undertaken; whereas conſtancy in ſuch cafes. eee be reſolved ut 
into a matter of common. coutſe. 
The natural and original power of the Privy- Council b vety vtched," becauſe 
there are ſeveral GEE of them that 8 have been uſed; all of whom 
may deſerve the name of 1, in regard of the Parliament; which is the 
a_ 7 —.— Cauncil of all the reſt, and PRINTER a general intereſt in all NA 
in t ngdom 
The firſt of theſe, is chat which was called The OT CW if he 1g) 
which, as I think, was not the Houſe of Lords, who! ate called by Sughmons, —4 


body framed, that were ſworn to that Service; for ſome in theſe times were ſworn 
both of the Grand Council and the Privy Council, and ſo entered upon Record. | 
The fecond of theſe Councils was 200 a great Council, and probably greater 

than the other; but this was called only upon occaſion, and confiice. of all ſorts, 
like a Parliament, yet was none. An example whereof we have in the Ordinances 
concerning the Staple, which at the firſt were made by the King, Prelates, _ 
Earls, Lords, and Great Men of the Kingdom, one out of every County, City, and 
Burrough, called together for that end; their reſults were but as in of trial 
for fix Months ſpace, and then were turned into a Statute- law by the Parliament. 


eil remaineth more private than the other, of more continual uſe, though not ſo 
legally founded; and this is called the King's Privy Council, not taking up a Whole 
Houle, but only a Chamber, or'a Table; fipnifying rather communication of Ad- 
vice, ge power of Judicature, which more properly is in Ban. And yet the! 

wer of this grew as virile and Royal, as it would acknowledge no Peer but the 
arliament, and uſurped (to be) the repreſentative of it, as that had been of the 
whole Kingdom. The ambition thereof hath ever been great, and in this moſt, 
notorioully evident, that as it had ſwallowed up the Gram Comncl' of Lords, fo it 
ſeldom can endure the mention of a Parliament, but when Kings or Affairs are 
too rugged for their own touch. The Platform of their power you wy behold f in 


this their Oath. 
« That well and. ae they 2. onto tbe 2 . 10 Vas 
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Ginn, v of State, chat at a. ſudden lift could. do much to the furthering of the pre-» rogue. | 


were only to attend during the Parliament; but a body made up of them, and o-. 6 ew. ;. 
ther wiſe men of his on Retinue: And of this, it ſeems, there was a» conſtantMemb. 5.in 


Theſe two are Magna Concilia, yet without power, fiirther than 46 for advice 5+ f. . . 
becauſe they had no ee foundation, nor conſtant continuance: Another Coun- * E. 3. C13. 
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. ud that their lawful Power, | Aid,” and "Counſel; +hey" foul 
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2 their utmoſt. diligence apply to the King's Rights. 


| 4. And the Crown to guard, and maintain, Laut, . kur 1 
from it, where they cam wit bout doing wrong. 

* 5 And where they ſhall know of the thin 5 belongin 6 a Grown, 
er the Rights. o 57 King, to be concealed,. intrudes "i or” ub 
firaded, Fon reveal the ſame. to the King. benz Anga 

6. And they bull enlarge the Crown, fo far as they. may, 


and ſhall not accounſel the King in decreafing the: Rights of the Www 


lawfully 
AN 22 3 Man (neither for love nor hate, nor has 


peace nor firife) to do their utmoſt (as far as they can, or do under. 
fland) unto every man, in every Eftate, Right, and. Reaſon; and in 
Judgment, and doing right, ſhall ſpare none. neither for Riches nor Po- 


N And gal tale of no Man without the King's leave, . Meat 
or r Dro in their Tourney. 

9. And if they be bound by Oath formerly talen, fas they can- 
not perform this without breaking that, they ſhall inform the King; 
and hereafter ſhall rake no fuch Oaths without the Ki ng 5: conſent firſt! 


had. 
All which-in. a ſhorter ſum, ſounds in effect, that they muſt be faithful” Coun- 


=. ai ſellors to- the King's Perſon, and alſo to bis un nor to decreaſe: the true 


— ' Rights, but to cnlarge 


chem; yet all muſt be done lawfully. And ſecondly, that 
uy ſhall do Right. in Jadgment, to take no , nor any other Oath in prejudice. 


of this, 
The firſt of theſe concerns the. publick only at a diſtance ;. and yet the. point of 


incresüng and diminiſhing of. the (EIS: in the ſixth Section is captious, and may. 


ſound as if there is a legal enlarging of the Crown, whereof he that takes the 
Oath is to judge. A matter which only and properly concerns the Patliament to 
order and determine; or elſe farewell all liberty of the people of England. 

The ſecond concerneth immediately the King in his politick capacity, but trench- 
eth upon all Laws of the Kingdom, in the executive power; and all the motions. 
in the whole Kingdom, either of Peace or War, following i in the Rear, either im- 


_  mediately, or mediately, are under this notion intereſted into the tranſaQion of the 


Privy-Council, to debate and determine the Jydgment therein, unleſs it will de- 
termine alone. And how eaſy a thing it is for ſuch as have power of determining 
the Action by the Law, to lip into the determining of a Law upon the Action, 
and ſo to rule by Proclamation, experience has taught ſucceeding times ſuffici- 
ently. Nevertheleſs, in theſe times Parliaments were every moment upon the wing, 
and kept this Noble Band in awe, by taking them into their Cognizance, placing 
any pacing ſome of of them, drefting —_ T_T 'Oath, as they 
ſaw 


as well of thoſe of the Chancery 


the pow 
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Common-Law had the precedency 
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faw Occaſion; of 'which the Records are full aud plentiful. 1 fGy,. theſe times 
further encoura 


matters of State. Now the influence of Society in 0 
longing to the Crown: although even 
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25 thereupon iſſued forth Attachments 
whereof, and other courſes, (for they” 
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elſe no power of Trial. "The fir was concluded- 
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, ie Chancery | 21 
ture, or in regard of the perſons whom they concerned, were determined by the | 
— 2 Vote of the whole Council, in a prudential, or rather arbritrary * But 
this was, Trufta Minerva, and uſed fo rarely, as the path is grown out of view, 
ſaving ſome few footſteps here and there remaining, which ſhew that the Grand 
Council of Laras had been there. EF 
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T is the birth of the King's power in Judicature, and may deſerve the name of 


he 
firſt born. For though it had no better Title in theſe later times than Of- 


. 


* 
7 
1 


fictum, 'becauſe amongſt other of the King's Eſcripts, it formed Writs Remedial, Mirror. e. 4. 
for ſuch as had received wrong; yet even by that work, it was in for ſo Sea. 2. 


2 
much ſkill in the Law ef the Land, that by the conſent of all, it was as-well 75%: + 
able to adviſe a remedy, as to adviſe the Complainants where to have it. And yet 
it had one advantage further, that it was an of remembrance to the King, by 
his Chantello» (Who is a perſon of great truſt in the Law, and gave ſuch credit to 
all acts done before him) as being entered into the remembrance, became of the 
higheſt nature of Record,” againſt which no Phe did lie. Amongſt theſe, mat- 
ters of debt and contract coming into the account, this Office taking notice of 
the Record; took cognizance of the thing, and for the executing thereof: and 
thus in theſe, and ſuch-like Cafes, granted Judicial Writs, and ſo found out a 
way of Judicature, to as many Cauſes as the State would truſt it with. And be- Piet, Bb. 2. 
cauſe it pretended cognizance only of matters of Record before them, they found c. 13. Sed. 8. 
out a way of examining of Witneſſes by Commiffion and returning their Depoſi- 
tions in writing ; which being become a Record before them, they gave their Sen- 
tence upon the whole matter, without the antient ordinary Trial per pares, It 
ſoon becomes a kind of Pecuſiar, exempting it ſelf from the ordinary courſe in 
manner of Trial, and from the ordinary rules of Law, in giving of Sentence; and 
is as a Back-door for the King's Arbitry, in caſe of Judicature in matters of 
Common Pleas; as the Council-Table was in Crown-Pleas. They both are looked 
upon with a very pleaſing eye of Majeſty, which loves not to be ſtrait - laced; 
yet all is embattled under the Colours of Equity, Honour, Conveniency, and Con- 
Kience; lie a Monopoly; that is bred under the wings of the publict, but feeds it 
ſelf upon it. SHES nns 11 20 | oft Cl? 1H. i . 
That this had 
(as the Honourable Reporter noteth) I much queſtion, by 
gives it in later times; nor, under his favour, will that Teſtimony cited out of 
the Hiſtory of warrant it, but upon a miſtaken of miſplacing the note 
of diſtinction. For I take the words to be thus, tranſlated: King Etheldred deter- 
mined an granted; that the” Church of Ely ſhould for euer in the | King's Curt 
bold the dignity of "the Chancery, and not bold the dignity of the King's Court of Chan- 
cery. Nevertheleſe, it is clear that theſe times brought it to that condition; that it 
might well carry that name, if formerly it had not: For it grew very faſt both in 
honour” and power; and this not by Uſurpation, (though it did exceed) but by | 
expreſs donation from the Phrlament of 1 09 95 or! o0 © T3 103 k 
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attained the Title of a Court ſo anciently as in King Steven's time 
the Title that — 
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| Vet is this power much darkned in the limits and extent thereof, chiefly- in 
©, regard that the Chancellor is betruſted with. many things,. whereof there is no 
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- - evidence 
4 | 


6 of i "Chanciry, "during te 
evidence for the'Chiiittry to claim any cogtizance. ' For he was in theſe times \ 
erſon of many intereſts and relations, being one of the Qyorum_ in the Star-Cham- 
Senses, ber, of the King's Coundil, chief in the Chansery , moſt commonly a Clergy. 
de. man, and therewith Lepite à Larere and in theſe ſeveral Relations might aa 
directly, and yet in ſeveral Courts. And therefore, though he had power with 


E 3. 12,0thers, to puniſh neglects of Execution of the Statutes of Wines, by act of Par. 
7. Schament; and alſo of the Statute concerning Victrali, and to determine matters of 


5 controverſy between parties in Caſes depending before the Parliament, and in ſome 
matters that concern the King's Revenue; yet cannot theſe be ſaid to be the pro- 
per work belonging to the cognizance of the Chancery, but to the Chancellor by 
ial 'Commiſhon in another Relation. Albeit, I cannot deny but the Court it 
f had cognizance in matters of as ſtrange. a nature, . vis. To. puniſh diſturbance; 
3-69: of Merchants in their Trade, to ſee to the executing of the Statutes of Purvyeyors, and 
13. 
a to remedy Grievances contrary to other Statutes: Which | words let in a 
wild liberty to that Court to intermeddle in Laws which were never intended 
12R. 2.c.12,for their touch; {0 puniſh Nuſances according to diſcretion, to give remedy to Mer. 
. *g. 24" chants upon the Statute of Staple ; ſo that it is clear enough the Parliament intended 
h it ſhould be a Court, and gave their Seal to their power of Judicature. Nor as 
it ſeemeth, was this any regret to the Courts of Common-Law, but as a-thing 
taken for granted. For the tell us, That if te King grants Tythes, ari- 
ſing from without the bounds of any Pariſh, the Patentee ſhall ſue in the 
Chancery by Scire Facias, and ſhall there proceed to Iſſue or Demurret; and then 
2e Af pl.z;.t0'the Common Law; where, upon Trial, if the Defendant make default, the 
ö Plaintiff ſhall have Judgment and Execution. And if the Heir be in Hard to the 
—_— , the Mother ſhall ſue and recover her Dower in the And they tell 
24 E. 3- 73- os, that it had power to prohibit Spiritual Courts and Courts of Common-Law, yea, to 
over-rule or reverſe Judgments : and yet the Common-Law held its ground when 
2 37.40 was concerned; for neither were all ſuits there by Bill, as in caſes of Equity, nor 
39E. 3. fo. 1 determined according to ſuch rules; nor did the power of Judicatute reſt in the 
21 E. 3. ſo. hreaſt of one Chancellor, but in him jointiy with other Council of the King, 
#7" which were alſo learned Judges of the Law. For the Report informeth that Ed- 
ward the Second had granted a Rent in Tail to the Earl of Kent, who dying, his 
Son under age, and Hard to the King, Edward the Third ſeized, amongſt other 
Lands, the Rent, and granted it to Sir Job» Molins : Upon Petition, the King re- 
fers the matter to the Archbiſhop, and others of the Council, calling to them the 
Chancellor. A Scire Facias goes forth to Sir fobn Malins; he upon appearance 
pleaded to the juriſdiction, as a caſe belonging to the Common-Law ; but it would 
not be allowed, becauſe it was to repeal the King's Charter. 
And whereas it was objected, that, the reference -was to the Archbiſhop and 
others, and therefore the cauſe ought not to be determined in the Chancery; it 
was reſolved that it did properly to the Chancery, by the Law: And in the 
argument of the caſe, it appears clearly that the King's Council there, were learn- 
43A pl. 3. ed in the Law. And the ſame is yet more evident by the Title of Bills in thoſe 
days exhibited in the Chancery, which was directed, To the Chancellor and the 
King's Council; and the Rule given Per tout les Fuftices, Which I rather note, 
for the ſhortneſs of the form of Bills in thoſe days, far different from theſe times, 
wherein the ſubſtance of the complaint, however ſmall in it ſelf, is (oftentimes 
| + 1-4: blown 
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* | + For the Diakon of the Kingdom by Paridhes, was an invention of the Pope and Clergy. 
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ved true, the 
have done, in caſe he had been found Guilty. But afterwards this later Clauſez7E. 3. c. 17. 
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t a bubble, that it breaks to nothi 


vown out into {> 
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original the words are, Concerl en 

Having thus touched the matters und 
Judges in the ſame; in the next place, the manner of proceedings comes to con- 
ſideration. For it ſeems they had been formerly very irregular; and that contrary 


to the Grand Charter, upon a bare ſuggeſtion in the Chancery, the party complained 
of was im | 
it was 


againſt the 


without impriſoning him; and that if the Suggeſtions were not 


mplainant ſhould incur the like penalty that the Defendant ſhould 


was altered by another Statute, becauſe it was full of uncertainty ;:and it was or- 


: And the Statutes for- 
merly mentioned do aſſert the ſame thing, as touching the King's Council. For 
though they-ſpeak of the Council or Chancery in the Engliſo Tongue, yet in the 


8K + © | 1 
er the Judicatory of the Chancery, and 
ed, and no proceedings made thereupon. For remedy whereof, | 


ined, That upon ſuggeſtions ſo made, the Complainant was to find 
Sureties to purſue. the Suggeſtions; and that the Proceſs of Law ſhould iflue forth 


23 


dained, that in ſuch caſe the Complainant ſhall be impriſoned, until he ſhall ſatisfy 38 E. 3. c. 9. 


the Defendant of his Damages; and furthermore, ſhall make Fine and Ranſom 
to the King. But becauſe that the Defendant many times held his advantage, even 
to extremity, this courſe laſted not long; but a new Law was made, which put 


the. power of awarding Damages in ſuch caſes into the Chancellor, to do according, Rick. 2. c. 
to his diſcretion. And thus the Chancery obtained power to award Damages, whichs. 

they. never had formerly; and the Chancellor a Precedency both in the Chancery, 43 Af. pl. 
and of the Council in the Court of Star- Chamber, and in many caſes in the Ex- 32 


cheguer. By the firſt he had a power in matters of Meum and Tuum; by the laſt, 
in matters Mei and Regis; and by the other, in matters Mei and A con- 
fiderable man certainly he was in the motions of Government; but how much 
more, if he be made Archbiſhop of Cant „Cardinal, and Legate à Latere ; 


or Archbiſhop, Lord Treaſurer, and Legate 4 Latere ; as theſe days had divers 
times ſeen ? Extraordinary advancements beſtowed upon the Nobility, brings Ho- 


nour to the Throne; but if they be not Men of noted Worth and Uprightneſs, 


they make the Soeptes ſtoop, -by Rtrring of cu in the Nobility, and indignation 


from the people. For ſeldom it is ſeen, that Advancements are fed from the Crown; . 
though they be bred from thence ; but either maintained by new ſupplies 1 
files Purſes, or the ruin or decay of ſome Officers more ancient than themſelves, or both. 
And ſuch was the conditien of the Chancellor ; he ſucked Fat from beneath, and 


Blood-and Spirits from the Grand Chief Fufticiar of 


England, and ſo reduced that 
Honourable. Potentate unto the degree of Chief Juftice of the ' King's Bench, 


leaving ſcarcely unto him the Name or Title of Lord. One thing more remaineth, 
touching the election or nomination of this great Man. At the firſt; he was no 
better than-a Regiſter, or the King's Remembrancer, or Secretary, having alſo the 
Honour to adviſe the King in ſuch matters as came within the circuit of the Wri- 
tings in his cuſtody; and queſtionleſs, Eowſque, it is ſuitable to all the reaſon in 
the World, that he ſhould be of the King's ſole Nomination and Election. But 
when it befals, that inſtead of adviſing the King, his word is taken to be the Rule 


governing the Great Seal of the. Kingdom, wih the 
— 


able truſt of keeping 


and a. Judicatory E upon that; and unto this is ſupet added that honour- 


. 24 


i;E 3. n, put in for the Elecbion or allowance of this principal Officer amo others, 
10. 15. 


'5-£3-© the thing is left to the judgment of future ages, vis. a King" that can dh 


=. 16 10. #0 man wrong, can diſſemble the Royal Aſemt in Parliament; or declare bimfelf te. 
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wing power occaſionally conferred upon him by the Parliament 
He is now e no more the King's Remembrancer, but the Lord Chancellor of 
England, and Supreme Officer of State. And it ſeems but reaſonable that he ſhould 
hold his place by publick Election, as well as the Grand FJuſitciar (whoſe Plumes 
he borrowed) and other Grand Officers of State did before him. For he that will 
have his Servant to work for another, muſt give the other that Honour'of|EleQing 
him thereto ; nor was this laid aſide nor forgotten in theſe times; but a claim waz 


continual 


the Parliament obtaining a Judgment in the caſe by the King's Confeſfipn ; and ſo 


galh un that manner by Proclamation? 
—_— 1 855 
Of the Admiral's Court p. 


H1S.is a third Court that maintained the King's Judicatory power in a dif- 

| r 3 
many is therefore ſu to advance ing's i t miſ- 
— It is very true, that the way is different 8 
Road, both in its original, and in the courſe of proceedings; nor could it other - 
wiſe be, confidering the condition of the Nations, and the people of the fame, 
5 in common Traffique. The thus intereſted, as much differed 
the other ſort of (if they may be fo called) as Sea from Land, 
in nature but as March-men of ſeveral Nations, that muſt concentre in 
way fur the maintenance of Commerce for peacc-ſake, and to the end 


the times when civilized Government began to ſettle amongſt them, 
to be under the Roman Emperors, 


was who having ſettled one Law in the gene- 
ral grounds hout all Nations, made the Sea likewiſe to ſerve under one rule, 
which ſhould float down with it, that men might know upon what 
terms they held their whereſoever they went; and upon what terms to 
part with it for their beſt advantage. In its original therefore, this Law may be 
called Imperial, and likewiſe in the Proceſs, becauſe it was directed in one way 
of Trial, and by one Law, way omg dion rye bolts 1!) e 

to have been 


not been the common benefit of 
time, er 


chandiſe) it is but ſuitable to its ſelf: and it did ſo 
„ by voluntary entertaining thoſe Laws 
by ial power. For the Saxons came into this 

f | | - 04 Kingdom 
Note, it appears from hogs Julian, Ac. That both the Chancellor asd other Gren 


or by other directories formed. Nevertheleſs, this be- 
came ative to the Enghſb Crown; for if England did comply 
with its own t (it being an Iſland full of the Sea, and 
in the from the moſt parts of Europe that border upon the 


State were originally eligible by the Parliament. 
This Court ſeems to have been founded on the King's Prerogative of Maritime Dominion, excluſive of tbe 
common Law, which extended its cognizance only to matters traaſacted on Land. 


the Reign of. Edw. III. and Richard II. | 25 


Kingdom a free people, and ſo (for. aught yet appeareth to me) continueth to 
this day: I ay, that in thoſe firſt times, they did take into the conſideration of Par- 
liament the regulating of the fluctuating motions of Sea-Laws : nor were th 
then, or after, properly. impoſed by the King's Edit. For though 'it were granted, 
that Richard the Firſt reduced the Sea-Laws in the Ifle of Oleron, yet that the 
fame ſhould be done without advice of Parliament in his return from the Holy 
Land, is to. me a Riddle, conſidering what Hiſtories do hold forth concerning his 
return through Germany; nor can that be good evidence to entitle the Kings 
of England to a power to make and alter Laws according to their private pleaſure 
and intereſt. Nor doth that Record mentioned in the Inſtitutes, warrant any ſucht:w:. 4. cop. 
matter, but rather on the contrary groundeth the complaint upon Laws, Statutes, ** fol. 142. 
Franchiſes, and Cuſtoms, eſtabliſhed ; and that this Eſtabliſhment was by the King 
and the Council. | | 
This Law was of a double nature, according to the Law of the Land; one part 
concerning the Pleas of the Crown, and the other between party and party; for 
properly the King's Authority in the Admiralty is but an Authority of Judicature, 
according to Laws : eſtabliſhed, which both for proceſs and ſentence are different 
from the Common-Law, as much as the two Elements do differ, yet not different 
in the power that made them, I ſhall leave the particulars to be enquired 
into, by them that ſhall mind it elſewhere, and only touch ſo much as ſhall reflect 
upon the main Government. This power was executed by Deputies diverſly, ac- 
cording as the times and opportunities were, for War or Peace, and either tranſitu 
or portu. What was done in time of War, or whilſt the Ship is out of the 
Engliſh Seas, comes not to our purpoſe; and therefore I ſhall not meddle with- 
that, further than this, that in the firſt times Kings were wont to divide the work 
of Judicature and of War into ſeveral hands. The power of War and Peace 
they committed unto men of approved Courage and Skill in that ſervice ; and 
therefore generally, not to the men of higheſt rank, who had neither Mind 
nor {kill 2 a work of ſuch labour, diet and danger. This power paſſed under 
divers names; ſometimes by grant of the cody of the Sea-coaſts, ſometimes of 
the ports and Sea-coafis, ſometimes by being made Captain of the Sea-men and Ma- 
riners, and ſometimes Admiral of the Ships. It was a great power, and had 
been much greater, but that it ſuffered @ double diminution ; the one in the time, for 
three or four years commonly made an end of the command of one man, and at Got. fol 15. 
the beſt it was, quam diu Regi placuerit : the tber diminution was in circuit of the 
power, for all the Maritime Coaſts were not ordinarily under the power of 
one man, but of many; each having his proper precinct upon the South or 
Nerib, Eaſt or Weſtern ſhores ; and under the Title of Admiral in the times 
of Edward the Firſt, and forwards, who brought that Title from the Holy . 
Land*. Nevertheleſs, about the end of the times whereof we now treat, the: A nee 
the cuſtody of the whole Sea began to ſettle in one hand, under the Title of Ad. Arab c, Emir- 
miral of the Engliſh Seas; and the place was conferred upon men of the greateſt® % ©<=* 
rank, and ſo continued ever afterward. The power of Juriſdiction or Judicature 
all this while remained diſtinct, and it ſeems was ſettled in part in the power of 
the Sheriff and Juſtices. For by the Law the Sheriff and Juſtices had cognizance 
of matters between the high-water and the /ow-wwater mark; and what was done 
ſuper altum mare, was within the directory of the Admiral; theſe were but few 
things, and of ſmall conſideration : * principal of them being concerning War 
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or High Lord. 
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or. Peace, and thoſe only within the Engk/5 Seas, But after Eduard the Third 
had beaten both the French and Spaniards at Sea, the People grew mach more 
towards the Sca, and became ſo famous, that the greateſt Lords thought the Re- 
giment of Seca - affairs worthy of the beſt of their Rank, and were pleafed with 
the Title of Admiral, whilſt they left the work to others; and ſo the Adniral 
became a perſon. of more honour and leſs work than he had been formerly.” The 
greatneſs of the honour of this place thus growing, ſoon alfo began to contract 
gteatneſs of power beyond what it had formerly; and this was principally in mat- 
ter of Juriſdiction. For not contented with the power of a Chief Fuftice of War 
14 Rick, z. and Peace within the Seas, which was his proper dominion, the Lord Admiral 
gained the ſame within the Ih- water mark, and in the main ſtreams below the 
— * next Bridge to the Sea, and in all places where Krddels were fet ; and yet theſe 
EI mic. pl. a. places were within the body of the County. Nor did he endeavour lefs to gain in 
5 +. 3- Oo. matters of diſtributive Juſtice : for although he had a legal Juriſdiction in things. 
dane upon the Sea, ſo far as to defend, order, determine, and cauſe reſtitatior to! 

be made, in caſes of damage done unjuſtly ; yet was it no leſs difficult to keep 
this power within its own bounds, than the watery Element upon which it floated; 
but it made continual waves upon the Franchiſe of the Land; and for this cauſe, 

no ſooner had theſe great men favoured of the Honour and Authority of that 
Dignity, but comes a Statute to reſtrain their Authority in the Cognizance of Ca- 

ns Rich. 2. fes, only unto ſuch matters as ate done upon the main Sea, as formerly was wont 
* to be. And within two years after, that Act of Parliament is backed by another 
1: Rich. >. Act to the ſame purpoſe, in more full expreſſions, ſaving that for Manſlaughter,” 
$- the Admirals power extended even to the high-water mark, and into the main fireams.. 
And this leadeth on the next conſideration, v/z. What is the ſubject matter of 
this Juriſdiction and Authority. I ſhall not enter into the depth of particulars, 


but ſhall reduce all to the two heads of Peace and Juſtice. 
The Lord Admiral is, as 1 formerly ſaid, a Juſtice of Peace at Sea, maintaining 
the Peace by power, and reſtoring the Peace by ſetting an Order unto matters of 
Difference, as well between Foreigners, as between the Engliſh and Foreigners; as 
may appear by that Plea in the fourth Inſtitutes formerly mentioned. 
Secondly, That point of Fuftice principally concerneth matters of Contract, and 
Complaints for breach of Contract; of theſe the Admiral is the Judge, to deter- 
mine according to Law and Cuſtom, Now as ſubſervient unto both theſe, he hath: 
Authority of command over Sea-men, and Ships that belong to the State, and 
25 Rich 2. c. over all Seamen and Ships, in order to the ſervice of the State, to arreſt and: 
* order them for the great voyages of the King and Realm, and during the ſaid voy- 
age; but this he cannot do without expreſs Order, becauſe the determining of a 
Voyage Royal, is not wholly in his power. | 1 
Laſtly, the Lord Admiral hath power, not only over the Seamen ſerving in the 
2 Rich. . c. Ships of State; but over all other Seamen, to arreſt them for the ſervice of the 
| State ; and if any of them run away without leave from the Admiral, or power 
deputed from him, he hath power by enquiry to make a Record thereof, 
and certify the ſame to the Sheriffs, Mayors, Bailiffs, Cc. who ſhall cauſe 
them to be apprehended and impriſoned. By all which, and divers- other Laws, 


not only the power of the Admiral is declared, but the original from whence it 
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is derived, namely from the Legiſſative Poser of the Parliament, and not from 
the fmgle Perſon of the King, or any other Council whatſoever. But enough hath 
been already ſaid of theſe Courts of State, in their particular precincts. One gene- 
ral intereſt befalls them all : That as they are led by a Law much different from 
the Courts of Common-Law, ſo are they Pg the more endeared to King's, 
as being ſubſervient to their Prerogavive, no leſs than the Common-Law is to 
the People's liberty. In which condition being looked upon as Corrivals, this prin- 
cipal maxim of Government will thence ariſe, That the bounds of theſe ſeveral 
Laws are ſo to be regarded, that not the leaſt gap of intrenchment be laid open each 
to other ; leſt the Fence once broken, Prerogative or Liberty ſhould become bound- 
leſs, and bring in Confuſion inſtead of Law. | 


CHAP. VMI. 
Of the Church mens * Intereff. | 2 
30. 


U the Church- men's + intereſt — rower] was yet more tart, ſtanding in 
need of no leſs allay, than that of the King's Authority, for that the King 
is no leſs concerned therein, than the People; and the rather, becauſe it was now 

rown to that pitch, that it is become the Darling of King's ; and continually 
— courted by them; either to gain them from the Papal Furi/di#:on, to 
be more engaged to the Crown; or by their means to gain the Papal Juriſdiction 
to be more favourable and complying. with the Preregati ve Royal. The former 
times were tumultuous, and the Pore is, gained to join with the Crown to keep 
the people under; though by that means, «what the Crown ſaved [gain d] to it 
ſelf from the People, it loft to Reme. Henceforth the courſe of Affairs grew more 
civil, or (if you will) graced with a bluſh of Religion: and it was the policy of 
theſe times whereof we now treat, to carry a benign Aſpect to the Pope, ſo far 
only as to ſtave him off from being an enemy, whilſt King's drove on a new deſign 
to ingratiate and engage the Church- men of their own Nation unto its own-Crown. 
This they did by diſtinguiſhing the Office or Dignity of Epiicopacy, into the Mi- 
niſterial and honourable Parts; the latter they called Prelacy, and was ſuperadded 
for encouragement of the former, and to make their work more acceptable to 
men for their Hoſpitalities ſake; for the maintenance whereof, they had large 
Endowments and Advancements. And then they reduced them to a right under- 
ſtanding of their Original, which, they ſay, is neither Jus Divinum, nor Romanum, 25 E. 3. Stu. 
but that their Lordſhips Power, and great poſſeſſions, were given them by the® 
Kings, and others of this Realm. And that by virtue thereof, the Patronage and 
cuſtody of the Poſſeſſions in the vacancy ought to belong to the Kings, and other 
the Founders; and that unto them the right of Election into ſuch advancements 
doth belong, and not unto the Pope; nor could he gain other Title unto ſuch 
power, but by uſurpation, and eneroachment upon the right of others. But theſe 
great men were not to be won by Syllogiſms; Ordinarily they are begotten be- 
tween Ambition and Covetouſneſs, nouriſhed by Riches, and Honour; and like 
the Needle in the Compaſs, turn ever after that way. Eduard the Third there- 
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+ Who had now by various Artifices eſtabliſhed their Carex Late, the Grand Engine of Hierarchy or Spirias - 
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fore labours to win theſe men, hea Honour and Privileges upon them, that 
they might ſee the gleanings of the Crown of England, to be better than the 
vintage of the Triple Crown. Doubtleſs he was a Prince that knew how to ſet 
a full value upon Church men, eſpecially ſuch as were devout ; and. it may be, did 
ſomewhat outreach in that courſe : For though he ſaw God in ontward events, 
mo.e than any of his Predeceſſors; and diſclaiming all human merits, refſected 
much upon God's mercy, even in ſmaller bleſſings: yet we find his Letters reflect 
very much upon the Prayers of his Clergy; he loved to have their Perſons nigh 
unto him, put them into places of greateſt Truſt, for Honour and Power, in Ju- 
dicature; and not altogether without cauſe ; he had thereby purchaſed unto his 
Kingdom the name and repute of being a Kingdom of Priefis. But all this is 

* perhaps P-- but Perſonal ®, and may give ſome liking to the preſent Incumbents, but not to the 

_ . ts: and therefore the Royal Favour extended ſo far in theſe times, as to 

bring on the Parliament to give countenance to the Courts and Judicatory Power 

of the Ordinaries, by the politive Law of the Kingdom, although formerly the 

Canons had already long ſince made way thereto by practice. I ſhall hereof note 

theſe few particulars enſuing. | 


«E 5 Ordinaries ſpall nat be queſtioned in the King's Court for Commu- 
tation, Tefiamentary Matters, or Matrimonial Cauſes, nor other things 
touching Furifdiftion of Holy Church. | 


Things formerly bred by the Canon, nouriſhed by continual practice, allowed 
by Ordinance of Parliament, or grant from Kings in Parliament, are now con- 
firmed by folemn concurrence of the whole Repreſentative Body of the Kingdom, 
ro have and to hold with Warranty. And yet the ſenſe is not ſo general as the 
words, nor doth it ſeem much other, than a Confection made for the Arch-biſhop's 

=: At-pl-70.appetite, to cure a diſtemper between him and the King: for the Civil Judge loſt 

2 conſuls; nothing hereby, nor would the Crown, as may appear by a Law of equal Au- 

Fo thority with the former; for though an Executor or Adminiſtrator may cheat, 

— 2 4 yet it tells us, that Ordinaries only can oppreſs, and extort from dead men; and 

3: cap. g. therefore in ſuch caſes doth provide remedy by enquiry, and Indictment before 


the King's Juſtices. 


E 53-<.5- They fhall have Cognizance of Uſury during the Delinquent's life, 
and the King after the Delinquent's death. + 


Mirror. Joſt. The difference ariſeth from the different end; the firſt being to reform the 
— 1 _ deut Perſon by Church-cenſures, and to urge him to reſtitution ; the latter is for the 
deri Arüc. King's Fine or Forfeiture. For as touching the Uſurer's eſtate, the offence was 
36.  . in the nature of Felony, forſeiting both Lands and Goods to the King, after the 
2% E Delinquent's death: and it ſcemeth the manner was to indict the Delinquent du- 
6 Rick. 2- v. ring his life; and that ſtuck to him as a deadly Arrow in his fide, till he died. 
© Rich. 2.o Nor did it lie in the power of the Ordinary, by Eccleſiaſtical cenſure, ſo to re- 
24. form the Offender, as to clear him to the, King, unleſs the party offending made 
1 peace with the King by Compoſition. And thus the Law continued, for 
Bege, Roc. aught appeareth to me, till the time of Henry the Eighth. 

430. Park. 3 - They 


- 
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Dey ſhall have Cognizance of, avoidance of Benefices of Right z 5: 3: e. * 
They ſhall certify Bigamy ; and Baſtardy bad beyond the Fl ry 


ea ; 18 4 3 8 2. 
3 : . 
whether a Privy be perpetual, or dative. E Bras 


in * 9 Rich. 2. c. 

The firſt of theſe concerning avoidance of Churches, it ſeemeth was ſomewhat © 
doubtful in point of practice, for that the Civil Judge uſed to determine all man- 
ner of avoidances, as well in Fact, as of Right; but by this Statute they are re- 
ſtrained only unto avoidances in Fact, ſo as after this Statute it is holden, that 
avoidances by death ſhall be tryed by the Country; but if the avordance be 
Deprivation, Reſignation, Creation, or otherwiſe, it ſhall be tryed by the Ordi-z,, dus. 
nary: becauſe by common intendment he is more conuſant of the thing, than imp. 55. 
Country-people, But as touching the point of Brigamy, the matter is more doubt- 
ful, in regard that commonly the Marriage of a ſecond Wife, or Widow, is a 
matter in Fact, done in the face of the people; and of which they take notice, 
eſpecially where the life of man is concerned, which rather requireth the Judg- 
ment of his Peers, than where the outward maintenance only is engaged. Never- 
theleſs, becauſe the main point is, whether the party be a Clerk or not, and the 
ſame anciently reſted upon the Certificate of the Ordinary ; it is by this Law again 
allowed to him to try and certify this point of Bigamy alſo, although the Statute 
of Bigamiſis might ſeem to entitle the Civil Magiſtrate thereto, as the Law was 1 
holden to be before this Statute was made. In the next place, although it can-—- 8 
not be denied but the Trial of Baffardy, beyond the Sea might as well lie 
in the cognizance of the Lay-Magiſtrate, as in that of the Eccleſiaſtical ; yet ſee- 
ing the Clergy had already attained the cognizance of the thing, the place proved 
but a matter of circumſtance; eſpecially they having the advantage of the Civil 
Magiſtrate in this, in regard that the Eccleſiaſtical Perſons beyond the Sea, had 
alſo obtained the cognizance of that matter amongſt themſelves, Their Teſtimony ' 
or Certificate would come with more credit to the Clergy in this Kingdom, than 
to the civil Magiſtrate, whoſe cognizance in ſuch caſes they did diſallow. 


3 Laſtly, concerning Priories, whereas ſome were preſentative, and filled by In- 
] duction from the Ordinary; and others were Danati ve, having their Priors meer- 
- ly at the will of the Abort, to be placed and diſplaced as he thought moſt expedi- 
ent: If then the point in iſſue depends upon this knot, this Law referreth the 
Trial unto the Ordinary, who by common preſumption beſt knows whether any 
k Inſtitution and Induction had paſſed his Regiſtry and Seal, or not. And thus, 


though a kind of Judicial Power ſeemeth to be carried along herewith, yet it is 
all in a miniſterial and ſubſervient way unto the Civil Magiſtrate ; and. neverthe- 
leſs, with ſuch credit and authority, that the main hinge of the Judicatory, in 
ſuch caſes, depends upon the daſh of their pen. 


No Biſhop, nor Arch-biſhop, ſhall Be impeached before the Croll re 
. Magiſtrate, without the King's expreſs Warrant. wm Ne 


The former particulars concerned matter of Authority; this and others enſuing, 
concern matter of immunity, which, or moſt of which were formerly for a long 
time within the fancy of the Canon, but never came to the height of Parlia- 

| mentaty 
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» mentary Approbation or Authority ti now, that it comes in as a peace-offir; 
wol the quarrel between the Arch-biſhop Stratford and the King. For he 


being en in the French Wars, ſo reſolved to continue ; and therefore to 
maintain diſtempers at home, he held neither honourable nor ſafe. | 


„ Temporalities not be waſted, during the vacancy : Nor 
ſhall they be ſeized, by Judgment of the Court. 


The firſt of theſe was an ancient Law, grounded upon great reaſon ; although 
dulled by time, and by covetouſneſs of the needy Patrons,” next to laid aſide, if 
nor quite put out of countenance. So as a new Law muſt be made to revive it, and 
to aboliſh that corrupt cuſtom or practice of depredating thoſe poſſeſſions given 
to a boly uſe in common ſuppoſal, contrary to the truſt by them undertaken, and 
the uſe ſtill continuing. But the ſecond Branch is in nature of a Law of Reftraint 
| ſet upon the Common-Law: for the perſons of theſe ſpiritualized men were of ſo 
airy a conſtitution, as they could not be -holden by hands made out of the Clay, 
ſach as the rude Laity were ; and therefore the Civil Magiſtrate upon all occaſions 
uſed to lay hold upon that, whereof there was ſome feeling, which were called 
Temporalities, and thereby drew them to appearance at the Lay-Courts , for how- 
ever Spiritual the were, they would not eaſily part with their Zay-Fres. 
But now by this Law, the times are ſo attenuated, that the very Temporalities are 
made fo ſpiritual, as not to be meddled with by the Lay-Magiſtrate, unleſs upon 
judgment firſt obtained againſt them. And ſuitably thereunto, within twelve years 
following, another Law was made more punctual, That their Temporalities ſhould 
not be ſeized upon for contempts but that their perſons ſhould be ſeized: yet 
within twenty years after that, this Law begins to be out of countenance, and 
the Opinions of the Judges began to grow bold upon the ancient rule, that 
their Temporalitizs were Temporal, though their Perſons were Spiritual; and 
r.; that it was more dangerous to impriſon the perſon of a Clergy-man, than to 
fol. 35. 26. attach his poſſeſſions. And therefore they held, That if the Ordinary remove not 
the Incumbent when the King's Writ commands him ſo to do, his Temporalitie; 
41. ſhould be ſeized. And if the Ordinary ſhould certify one to be a Clerk which is 
Per Gaſcoigr. none, the like courſe is to be taken. . 


41B. 3.6.11. They ſhall depure the next and moſt lawful Friends of the Intefats 
10 adminiſter his Goods. | 


The Statute at Veſiminſſer the ſecond, having” given formerly a kind of allow- 

Wel. 2. cap ance that the O. dinary ſhould be Adminiſtrator to the Tnte/tate, ſo far as to anſwer 
90 the Inteftate's Debts, lent him thereby. an opportunity to poſſeſs himſelf of the 
whole, to all intents and purpoſes. Which'being obſerved by the Parliament, by 

this Law they made way for Adminiftration to fall through the hands of the Or- 
dinary into the Lap of Adminiſtrators made by the Authority of the Parliament; 
bat of the Ordinary's nomination, according to the Authority hereby to him given. 
Theſe Adminiſtrators thus made, had a greater power than ever the Ordinary had, 
or could give; For though the Ordinary by the Statute at Weſhminſler was bound 
A 4 to 
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do pay the Debts of the Teſtator, yet could he never bring Action, as the Admini- 
ſtrator to all intents by this Law is enabled to do. And though it be true that 
the Adminiſtrator is this Law ordered to account to the Ordinary, yet doth 
not that entitle the Ordinary to any intereſt in the perſonal Eſtate ; but only gives 
kim a bare Authority to take the account, without any compulſory Power by 
Eccleſiaſtical Cenſures to enforce him thereto. | 
Secondly, it is ſuch an account as is no Evidence in any Court of Record. And 
laſtly, if upon the foot of the account, any arrear remained, or furpluſage of Eſ- 
tate; the Ordinary could neither recover, nor order the ſame; becauſe by the Law 
anciently, the next friends had the ſole intereſt therein: and being by this Statute 
made Adminiſtrators, the whole power of ordering the Eſtate is veſted in them. 
To conclude, thrs Statute was made in favour, and for the eaſe of the Ordinary; 
if they would pleafe ſo to take it, for they could get no benefat by executing 
Adminiſtration in their own perſons, if they intended to adminiſter according to 
the Law. g 


De Perſons of the Clergy are privileged from Arreſts, durings © . 
the Holy Aftions of their Officiating. 


This was plotted ever fince Auſelm's time; he and his Succefſors endeavoured 
by Conſtitution and Canon, continually to mind the Civil Magiſtrate thereof, hut 
could never nurſe it up to the degree of a Law till now; they gained the advan-- 
tages of the times, growing into a more tender apprehenſion of Devotion than 
formerly. The penalty of tranſgreſſing this Law is left in general, and therefore 
did the leſs ſcare ; but within three years after, it was confirmed with a certain 
penalty of. Fine and Impriſonment, as to the King's ſuit ; and damages to the party. 
offended ; and the Privilege was enlarged, for, and during their continuance in 
the Conſecrated Ground, in order to ſuch ſervices, and not upon Fraud or Collu-- 
fion to avoid Arreſts. But by neither of theſe Laws was the Arre (although cont-- 
rary to them) made void, as touching the Proceſs. | 


The Goods of the Clergy are diſcharged. from Puroeyance; and their 1453 5225 
Houſes from Quarter. EN 


The latter of theſe was an Encroachment upon the greater Clergymen. For 

under the Title of Hoſpitality, which the Prelates were obliged to by their great 
Foſſeſſions and revenues conferred upon them to that end, Kings uſed to quarter 
Meſſengers to and from Scotland; the King's Horſes, Dogs, and Hawks, &c. 

But the point of Purveyance was an ancient Prerogative belonging to Kings; 

and by no Cuſtom were the s of any man diſcharged therefrom, till it was 

by Act of Grace firſt confirmed by Edward the Firſt, and afterwards by grant of 

Edward the Second ; yet by reaſon of the rudeneſs of the times, did not thoſe * — | 
Acts prevail to that ſettlement that was promiſed, till now Edward the Third 
renewed the Law. Nevertheleſs, could not this Law of Edward the Third per- 
fect that work, becauſe it was but a bare command till Richard the tecond made: 
a remedial Law, giving thereby the Clergy that were wronged a right of Action wr * 
of Treſpaſs againſt the Pur veyors, and to recover treble damages; whereas for- 

merly they were liable only to a Fine to the King, which many times was as ſoon, 

pardoned as aſked. | Theſe. 


Rich. 2. c. 
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Theſe condeſcenfions might have wedded the Exgliſb Clergy to the Engl; 
Crown, but that it was coy, and expected further gratuities. ſides, they be. 
held their old Step-dame Rome now-in' its full Splendor and Power, and deeply 
intereſted in the ſway of affairs in this Kingdom ; and above all the reſt, the nigh, 
affinity between the Prelate and the Pope was ſuch that they ſucked one Milk, 
breathed one Air, and like the Philoſophers Twins, lived in each other. Ihe 
latter of theſe was not diſcerned by thoſe dim-ſighted times, and therefore they 
could do nothing towards the diſſolution of that — but left it to future times, 
who found no other way tha to cut it aſunder. But Edward the Third and his 
Succeſſor eſpied the firſt, felt the inconvenience thereof, and applied themſelves 
to ſuch remedy as they ſound moſt ready at hand. All ra that are ſubject to 
time, are alſo ſubject to change; which comes commonly flower upon Govern. 
ments that are leſs Eccleſiaſtical: for Churches continue longer in a growing 
© tle means, condition, than in their complete eſtate ; like a Chri/tian *, that ſeldom endures 
7 Pear, (olong . after his full ripeneſs. Thus in England it is hitherto above a thouſand 
— years ſince the Goſpel came to the Saxons, and well nigh a thouſand years ſince 
the Pope ſet his foot amongſt us; ever approaching nigher the Throne, and 
aſcending thereunto ; but finding it full of a King that would pot remove, he 
fits down in his Lap; a heavy burthen queſtionleſs he was, conſidering his 


claim of ſdiftion, his ans, penſions, exemptions, imp ſitions, and ſuch like 

22 2 — 4 — if the King feeling the incumbrance, 
gives a lift at the Pope's power, by ſtopping the current of Money from England, 
Reme-wards. To this end, the Statute made at Carliſie is revived, whereby the 
Clergy are inhibited from conveying Treaſure beyond the Seas; but the Pope 
knew how to ride, and will not ſo eaſily ſorgo his ſaddle. * * 

The Roman Eccleſiaſtical Eagle had made many a fair flight in England, and 
had not yet fully gorged himſelf; he grants ten thouſand Marks yearly out of 
Taxes laid upon the Church-livings in England unto two Cardinals, neither of 
which did, nor by the Canon could live in England; the Treaſuretſhip of York 
alſo to another Cardinal, after that the King had conferred the ſame elſewhere. He 

s alſo further to invade the undoubted rights of the Crown, by making an 
Election of the B. of Norwich, and cauſing him to be inveſted Rege renitente. 
The King ſpent eight Years in the recovery of his right, and was deluded in the 
concluſion : he now ſees it bootleſs to ſtand always upon his defence, and receives 
affronts; he reſolves therefore to enter the lifts, and maketh ſeizure of the Deane- 
ry of Terk, which formerly by uſurpation the Pope had conferred upon a Cardinal; 
Rot. Par! 10. and of all Church livings given by the Pope to Aliens. Then a Law is made more 
E- 3. Arch. ſharp than thoſe in the eighteenth year, wherein Provi/ors of Abbeys and Priories arc 
_ ;. tit. Made liable to a Præmuniri, and Proviſors of other Eccleſiaſtical Lvinigs and Digni- 
ties {whereby the preſentation of the rightful Patron is diſtutbed) to be fined and 
or, 4 impriſoned until the fine, and damages to the party wronged be paid. And all ſuch 
| i cap. 22. as draw men to plead out of England,” in caſes that belong to the cognizance of the 

Fox. Sea. 1. King's Court, and all obtainers of provi/ions in the Court at Rome, theſe were alſo ſub- 
ject to a Premuniri. For whillt theſe things were thus in action, the Pope be- 

ſtirred himſelf notably with Citations, Excommunications, Interdictions, and ſuch o- 
ther birds of prey, not only againſt mean men, but 22 Biſhops, and the King's 


n+ 
a 
— 


9 
= 


Council; as amongſt others, the caſe of the Biſhop of Eh, at the ſolicitation of fom: 
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of ſome infetiour ' regard; as I remember, a Clerk or ſome ſuch thing. Yet as 
theſe Bull- drivers or Summoners to the Romiſh Court, were no late upſtarts, n 
were not theſe times the firſt that took them to taſk: for before the Statutes of "on" 
præmuniri, we find proviſion was made againſt Proviſors, and that ſome Statute. 
did precede thoſe in Print, which puniſhed a diſturber of the King's Incumbent by 
a Bull from Rome, with perpetual Imptiſonment, or at the King's will. Beſides, 
the party wronged was allowed an Action for his damages, Ni tam pro Domino 21 E. 3. fol. 
Rege quam pro ſeipſo ſeguitur. And before that time alſo, bringers of Bulls from 4 
Nome were impriſoned; although in all theſe caſes aforeſaid, the liberty of the 
Perſons, both of Lords and Prelates, was ſaved. And thus all the while King 
Edward the Third kept the Field, he gave the Pope cuff for cuff; but retiring 38 k. 3. 6. 1. 
himſelf to take his caſe, he waxing wanton, waxed weak, and more flowly pur- * 
ſued the vindication of his own Right, and his ſubjects Liberty. The Laws are 
laid aſide, and Rome had further day given to plead; and in the mean time Execu- 
tion is ſtaid : the double mind is double dyed, and advantage is foon eſpied; above 
ſixty Church- livings more are ſuddenly: catched and given to the Favourites at Rome, 
The Parliament rings herewith, yet the King delays theremedy ; and in this Eddy Rot. Parl. 51. 
of affairs Edward the Third dies, and Richard the Second takes up the place, who © 3 ** 35: 
had wit enough to obſerve what concerned his own intereſt, and courage enough to 
purſue it: but neither wit nor- courage' to over-rule his Luſts, which in the con- 
cluſion over-ruled all rule, and brought himſelf to deſtruction. He found the 
People at his entrance into the Throne irritated with the Pope's oppreſſions, and 
vexed at his Grandfather's defidiouſnefs ; his ſpirit is alſo ſtirred within him, and 3 Rich. 2. e. 
himſelf thereby preſſed to tread in his Grandfather's former ways, and to out-run 
him in his latter. He made the penalty of Præmuniri to extend to all Farmers, 5 Rich. 2. e. 
or others, in nature of Bailiffs, that held any Church-maintenance to the uſe of: . 
any Alien; and unto all Aliens that are Purchaſers of ſuch Proviſions to any uſe 3c. * 44 
and unto all Lirges, that ſhall in like manner purchaſe ſuch Provefons. 

But as touching ſuch as ſhall accept ſuch Prouiſons, he ordained: Baniſhment 
for their Perſons, and Forfeiture of their Eſtates: Notwithſtanding all this, the 13 Nich. . 
Roman Horſe-leech would nat ſo give over. The King grew into diſpleaſure with OP: 
his Subjects, and they with him, and with one another; they fee the Pope ſtill 
on horſeback, and fear that the Engliſh Clergy, their own Country-men, if not 
Friends and Abettors, yet are but faint and feigned Enemies to the Pope's Cauſe. 
Nor was it without cauſe that their fear was ſuch ; for as the Pope had two hands 
to receive, ſo they had two hearts, making ſhew of forming blows at the Pope, 
but then always at a diſtance, or when without the Pope's Guard; and thus the 
Laws begin to ſtammer, and cannot ſpeak ſo plain Enghifb as they were wont. 
The people hereat offended, reſolve to put the Clergy into the Van, and to try 
their mettle to the full. | * Sig | 
At the laſt Parliament that Richard the Second did hold, both the Lords Tem- 
poral and Spiritual are oppoſed one by one. The Lords Temporal (like themſelves) 16 Rid. 2. 
reſolve and enter their Reſolutions to defend the Right of the Crown in the Caſes 5: 
of Proviſers ; although even amongſt theſe great men, all were not equally reſolute : 
For Sir William Brian had purchaſed the Pope's Excommunication againſt ſome 2 
that had committed Burglary, and he was committed to the Tower for his labour. Antiq. Brie 
But the Prelates anfwer was ambiguous, __ with modifications, which was all one 
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to ery (as men ule to ſay) Craven : was the Statute made peremptory, accord. 
ag 6 * was e enected. Aud though the Prelates — nol way of 
proceeding might be a principal reaſon why the Pope's power held fo long in Eng. 
land, im an uſurping way; yet Kings alſo much conduced thereto, by ſeeking too 
much their perſonal eaſe above the honour of their place ; and the Pope's bleſtin = 
and opinion of his favour, more than their own good, or the people's Liberty: 2 
there was no other balm for a diſtracted mind, than that which dropped from the 
Pope's Lips. In like manner, Richard the Second being already, at leaſt in purpoſe, 
eſtranged from his people, ſought to get friends at Rome, to hold by the Sprritual 
Sword, what he was in danger to loſe by laying aſide the Sword of Fuftice, which 
is the ſureſt Tenure for Kings to hold by. And though the Popedom was now 
under a Schiſm between two Popes, Clement and Urban, yet he was ſo far won for 
Urban, that he not only engaged himſelf, and the Parliament, to determine his 
Election, and uphold the ſame ; but alſo, Ex abundante, did by Implication allow 
to him an Indefinite Power to grant prouiſions; and ſo at once he Joſt the Die, and 
gained a Stake, that like a bubble looked fair, but ſoon vaniſhed away. 
Nevertheleſs, theſe two Comrades, whilſt they were together, reſolved to make 
the moſt of each other that they could; and therefore though the Popedom liked 
not the King, yet the Pope had his love fo far, as he could deny himſelf; for he 
had already denied his Kingdom. And (if the Articles exhibited againſt the King 
Henry the Fourth be true) the Pope his Faith alſo; For (that he might be 
rid of his reputed Enemy, Archbiſhop Arundel) he truſted the Pope with that 


Y 

Compliment of —_ Archbiſhop of Canterbury in ArungePs ſtead; 
which the Pope took ſo kindly, as he made it a Precedent for Proviſors for the fu- 
ture. Nor did the King ſtick in this one Singular, but made it his cuſtom in 
paſſing of Laws (eſpecially ſuch as the King was moſt devoted unto) to put more 
confidence in the Pope's Amen, than in all the Prayers of his Commons, with his 
own Sat fait to boot. The ſum then will be, that the Prize was now well begun 
concerning the Pope's power in England. Edward the Third made a fair blow, 
and drew blood: Richard the Second ſeconded him, but both retired. The for- 
mer left the Pope to lick himſelf whole; the latter gave him a Salve, and yet it 
proved a Gangrene in the concluſion, | 

The ſecond means uſed to bring down the Power of the Pope in this Nation, 
was to abate the Power or height of the Enghſo Clergy. For though the times 
were not ſo clear as to eſpy the root of a Pope in Prelacy, yet experience had 
taught them that they were ſo nigh engaged that they would not part. And there- 
fore, firſt, they let theſe men know that Prelacy was no efſentzal Member to the 
Government of the Kingdom ; but as there was a Government eſtabliſhed before that 
rank was known, ſo there may be the like when it is gone: For Edward the 
Third being troubled with a quarrel between the two Archbiſhops of Canterbury 
and York, concerning Superiority in. bearing the Croſs, and the important affairs of 
Scotland ſo urging, ſummoned a Parliament at Vir, which was fain to be delayed 
and adjourned for want of appearance, and more effectual Summons iflued forth. 
But at the day of adjournment none of the Clergy of the Pravince of Canterbury 
would be there: and upon this occaſion the Parliament was not only interrupted 
in their proceedings, but an ill Precedent was made, for men to be bold with the 
King's Summons, in ſuch Caſes as liked not them; and thereupon a W 
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made to enforce Obedience upon Citizens and Bu and ſuch Ecclefiaſticks as 15 E. 3. Stat 
held per Baroniam. Nevertheleſs, when the matters concerning Provifers began - . © 
to come upon the Stage, which was within two years after that Law was made, 
the Clergy found that matter too warm for them, and either did not obey the Sum- 
mons, or come to the Parliament; or if they came, kept aloof; or if not ſo, 
would not Vote; or if that, yet order their Tongues fo, as nothing was certainly 
to be gathered, but their doubtful or rather double mind. Theſe Prelates thus 
diſcovered, the Parliament depended no more upon them, further than they ſaw 
meet. And at fix or ſeven Parliaments determined matters without their Advice | 
and ſuch matters as croſſed the principles of theſe men, and therefore in a rational 5 
way might require theit ſenſe above all the reſt, had they not been prepoſſeſſed 
with prejudice, and been parties in the matter. Nor did Edward the Third evet 
after hold their preſence at ſo high Repute at ſuch Mertings; and therefore ſum- 
moned them, or ſo many of them, as he thought meet for the occaſion, ſometimes 
more, ſometimes fewer; and at a Parliament in his forty and ſeventh year, he 
ſummoned only four Biſhops, and five Abbots. And thus the matter in fact paſſed 
in theſe times, albeit the Clergy ſtill made their claim of Yote, and deſired the fame 
to be entred upon Record, . 
And thus the Parliament of England tells all the World, that they bold themſelves Antiq. Brit. 
compleat without the Clergy, and to all intents and purpoſes ſufficient to conclude matter; 5· Co. 
concerning the Church, without their Concurrence. Thus began the Mewing time of 
Prelacy, and the principal Feather of their wings to fall away, having now flouriſh- 
ed in England nigh eight hundred years. And future Ages purſued the flight 
as it was begun, theſe Lordlings might have beaten the air, without making any 
ſpeedy way, or great work, ſaving the noiſe. | 
A third ſtep yet was made further, in order to the reducing of the power of the 
Popedom in England, but which ſtumbled moſt immediately upon the greatneſs of 
the Prelates. For it was the condition of the Spiritual Powers beſides their height 
of Calling, to be ſet in high places, ſo. as their Title was from Heaven; but their 
poſſeſſions were from Men, whereby they gained Lordſhip, Authority, and Power, 
by way of Appendix to their Spiritual Dignities. 'This addition, however it might 
pleaſe them, yet for a long time before now, it had been occafion of ſuch mur- 
mur and in the Commons againſt the Clergy, as though it advanced the 
Clergy for the preſent, it treaſured up a back-reckoning for theſe men, and 
made them liable to the diſpleaſure of the Laity, by ſeizure of their great places; 
whenas otherwiſe their Eccleſiaſtical Dignities had been beyond their reach. And 
of this, theſe times begin now to ſpeak louder than ever, not only by complaints 
made in Parliament by the people, but alſo by the Lords and Commons in Parliament 23 E. 3. Rot. 
to the King, That the Kingdom had N 4 7 re by the **-22. a. 15. 
Clergy, to the diſheriſon of the Crown ; and therefore prayed, the principal Offices 
of the Ada 22 henceforth be executed by the Laity. And thus the ſtir — 
between the Lords Temporal and Spiritual, each prevailing or lofing ground, as 
they had occaſion to lay the way open for them: The Duke of Lancaſter being 
>. upon the upper ground, that as little regarded the Pope's Curſe, as the Clergy 
oved him. 

But the worſt, or rather the beſt, is yet behind: outward power, and honour- 
able places, are but under-ſetters, or props to this Gourd of Prelacy, that might 

| 2 


prove 
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"Of the Churchmin's | Intereff, during. 
no leſs prejudicial by ing upon the ground, than by perking upward. 
For fo lon er abideth in the 3 Truth can have little ſecurity —— 
Princes; 9 it cannot be denied, but it is a good fign of a clear morning, 
when the Sun-rifing glorieth upon the top of the Mountains. God gives com- 
miſſion therefore to a Worm, to ſmite this Gourd in the Root; and fo at once 
both Prelate and Pope do wither by undermining. This was Wick/iff, that had the 
double honour of Learning in Human and Divine Myſteries. The latter of which 
had for many years paſſed obſcurely, as it were in a twilight amongſt the meaner 
fort, who had no Endowments to hold it forth amongſt the throng of Learned or 
great men of the world. | 
And though the news thereof did ſound much of Holineſs and Devotion, Themes 
unmeet to be propounded to an age ſcarce civiliz d: yet becauſe divers of them 
were more immediately reflecting upon the policy of the Church, wherein all the 
greater (ſort of the Churchmen were much concerned, but the Pope above all the 
reſt ; the acceſs of all the matter was made thereby more eaſy to the conſideration 
of the great Lords and Princes in the Kingdom, who out of principles of State, 
were more deeply engaged againſt the Pope, than others of their Rank formerly 
Vile ante, had been. Duke Jabn of Gant led the way in this AR, and had a party amongſt 
N $+ the Nobility, that had never read the Canon-Law. 

Theſe held forth Wrickl;f and his Learning to the world; and Edward the Third 
himſelf favourcd it well enough, but in his old Age deſiring his eaſe, was contented 
to look on, whilſt his Lords Temporal and Spiritual played their prize; yet giving 
his plaudite rather to his Son, than his Spiritual Fathers, as if led by principles of 
Nature, rather than Religion. This was the. bloſſoming part of the Wickl:filts; 
but the principal ſtrength was from beneath, where the roots ſpread and faſtned 
exceedingly, eſpecially in the South and Eaſtern parts of this Kingdom. To ell 
of the Uſur patrons of the Clergy, the Idolatry of therr coſtly Worſhip, the Vanity of their 
curſes, &c. was exceeding welcome news to an oppreſſed multitude ; eſpecially 

- where theſe things were rightly underſtood. The iſſue ſoon manifeſted itſelf to the 
world; no Parliament paſſed without reflections at Prelates, Rame, or ſome ſuch 
thing; and not only the perſons and practices of theſe men, but even their Laws 

and Canons were begun to be had in contempt, and their M:fves lighted. And 
thus theſe men pretending patronage, both from a Right drawn from Heaven, and 
derived from men, muſt fail in their Evidence, unleſs the people do ſtill believe 
more than they are able to underſtand, in 

No marvel if Rome be now rouſed, and that ſort of men that formerly were 

Wolves in Sheeps cloathing, become now red and fiery Dragons, taking up a new 
courſe of eſtabliſhing their power by perſecution. This was a way of power in- 
deed ; but it is a touchy thing to have to do with fire, leſt it get too high. It is 
therefore holden a point of diſcretion by the Prelates, not to meddle with the 
Lords or the common People; the former were too great, the latter too many; 
| the one ſort would not hear, the other would not underſtand :. the Teachery, there- 
| fore being the Yelites, at them they give fire. Wickhiff their Leader comes on 
bravely, and notwithſtanding they all made at him, he routs them, and in deſpite 

Aatiq, Brit. of them all comes off fairly, and dies in his bed by the courſe of nature. Then 

an Ordinance is levelled: at the reſt of the Teachers: this was made of an old 
Canon, the nature whereof was to this purpoſe. 22366 
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Dat upon complaint of the Biſhop, the K. ing's Writ foal bo, ris. «. 


ranted to apprehend Preachers of Herefies, Errors, and matters of ** = 
Slander, tending io Diſcord and Diſſenfion between the States of this 
Realm, with their Fatlors and Abettors; and to impriſon them till 
they be acquitted according to the Law of the Church. 


* 


This Law (for ſuch it yet appears) gives occaſion to conſider of theſe particu · 
lars, viz. The Crime, the Delinquents, the Manner of Inquifition, and the Penalty: 
For the firſt, (not to trouble my way with Debate about the right of liberty of 
preaching) the matter in fact was, that men did publickly preach without Autho- 
rity, matters of Theology, tending (as it is ſaid) to / diſcord and diſſention ; ſo as 
they are under conſideration and cenſure of the-Chureh-men and Canon-Law, in 
one regard; and of the Laws of the Kingdom and Civil Magiſtrates as diſturbers 
of the peace, on the other fide. And thus the Subjects Liberty is caft into a 
myſterious, cloudy, and doubtful poſture, by matters of Opinion. 

Secondly, the Perſons Delinquent are alſo left to an indefinite Conſtruction; for 
they are not only Preachers in publick, which might be an Order of Men within 
the Church-cognizance, as things then ſtood, in regard it was permitted to the 
Church to authorize men to preach ; but alſo their Factors and Abettors, words: 
that might comprehend any other perſon. whatſoever, according, to the paſſion or 
diſcretion of the Church-men, 1 5 0 | 
Thirdly, the manner of this Inquiſition muſt be according to the Canon, and then 
the people are at the Churchmen's mercy, to return complaints againſt whom they 
pleaſe, upon ſuch grounds as they ſhall think meet. The perſons that muſt. make 
this Inquiſition by this Law, are the Ordinaries, or any one of them; and for aught 
appears, the ſame might be done by Pope, Council General, National, Provincia, 
Dioceſan, or their Delegates, according to the Canan: although. the laſt precedent 
that I met with, was executed by a Grand Council of Lords and Prelates, in the 
time of Henry. the Second. But now the Clergy finding the Laity began to ſwell 
againſt the Canon, they thought it high time to get the Civil Sword to join in the 
work, to be as their Hands to apprehend, and Gaolers to hold in cuſtody, ſuch as 
they ſhould complain of, without any other- Legal Conviction. Although hereby 
they not only difclaimed the exercifing of their own power of Impriſoning, which 
they by the Canon formerly claimed to have in fuch caſes, but alſo-acknowledged: 
to receive ther Power Judicatory in ſuch caſes from the Parliament. 


Thus was this. Ordinance levelled, as- I ſaid, but the ſhot fell ſhort ; for this . 
Law attained no further perfection than a meer ſhape, and was- complained of by. - 
the Parliament, with n few months after its firſt noiſe ; That it was made and pub- 6 Rich. 2: 
liſhed without the Comment conſent or knowledge, and that the natu e thereof vas 
directly contrary to the Liberties of the People, and therefore they prayed that it might 
be repealed ; and the ſame was done accordingly ; alchough the times have been 
ſuch as would not ſuffer the ſame to come into the publick Book. of. Statutes in 

| | | print. 


* Note, This ed Stat. ſeems to bave been ſorni'd by the artifice of Biſhop Wickham (then Chancellos)» 
and by him ſhuffled in- an: ongſt the Rolls of Parliament. See the Complaint of the Commons %a. 
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print. But whether Statute, or no Statute, they tell the King plainly, That tbey 
eoill not further i bound or juſtified by the Prelates, than they or their Anceſtors were 
anciently uſed to be ; and beſides that, they thought ſomewhat more, which they 
did up againſt future times; nor was it long ere they diſcovered it. For a Subſid 
being offered to the King by the Laity, under a Proviſo, That the Clergy — 
grant a Tenth; the Clergy took this Articulating of the Commons in ſnuff, and 
roteſted that the Laity ſhould not charge them. The Commons hereat begin to 
bid battle to the Temporaltics of the Clergy, and had not the King been a faſt 
Friend in good earneſt unto the Clergy, the Laity had won the Field. Thus were 
theſe times like the motion of the Ballance unto the Church-men, ſometimes up, 
ſometimes down; getting ſomewhat which they formerly had not, but with le 
aſſurance in what they had. | 


G H A P. VII. 
Concerning Trade. 


J 


INGS hitherto had lived upon the main ſtock, Improving the ſame to the 
utmoſt penny ; few of them laid up for the future, much leſs endeavoured 
to advance the principal for their Succeſſors. 
There had now been Ten Kings of this Nation ſince the Conqueſt, all of them 
ſpending what they had, or could get from the people, in the maintenance of their 
Patrimony, or their own Luſts; if any over- plus was either gained by, or ſaved 
from the game, their Executors might be the better for it, their Heirs were not. 
But Edward the Third had a new game to play, he muſt gain his right by his 
Sword, or he muſt loſe it: his Spirit was too big to fit ſtill and bear blows; and yet 
viſing himſelf about the poverty of the people, and that their patience would 
ſpent ſoon after their ſupplies, if they continually ſaw much going out, and 
nothing coming in; he had a rule upon his private expences, a good gloſs upon 
the publick, and a platform for the augmenting of the Treaſure of the Kingdom, 
as well for the benefit of the People as of the Crown. In order to the firſt, it is 
conſiderable, that the Royal Family was great and numerous above all his Prede- 
ceſſors; that beſides the King and n, who were of a gallant and accompliſh'd 
deportment, they had a Son, a Prince of as great renown as ever Prince had, and 
he alſo a Family ſuitable to his generoſity ; that they had other Children, every 
one like their Father, both for War and Peace; and that for the maintenance of 
all theſe, the expences muſt be in reaſon larger than formerly they were wont to 
be. Nevertheleſs, becauſe ance for the King had already ſwelled ſo big, 
4E. 3. e. 4. that all other oppreſſions ſeemed to be ſwallowed up into that one, the King to 
14 E. 3 c.:g9- moderate the rigor thereof made nigh twenty Statutes, firſt excluding all ſervants 
| OPS at wages, and Horſes and Dogs which were put to board with the Sheriffs ; then 
5. 6. reducing the purveyance only to the Families of himſelf, his Wife and Children, 
then to the Families of himſelf, the Queen, and Prince; and in the levy hereof, 
14E. g. e. ſome mens Eſtates were abſolutely privileged, and ſome kind of Goods, as Sheep 
34 3 © © before ſhearing, and Trees about the dwelling-houſe. Nor is the ſettling of the 
4 E. 3. c. . manner leſs conſiderable. It muſt be levied by Authority in writing under the 
4 S Seal; and it muſt not be taken againſt the owners will, or upon malice ; nor muſt 
* e; de ſpared for reward; the price muſt be the ſame with the true Market price, the 
1E. 3.4.12. mealuse 
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meaſure according to the common meaſure ſtricked, and the payment muſt be im- 
mediately, if the price be under twenty ſhillings ; if above, it muſt be made in a 
quarter of a year; and no man muſt charge more carriage than is neceſſary. And 36 E x. « 2 
thus was this wild Ivy of Purveyance, that like ſome kinds of Plants ſpreads over 
all, by rooting up and cutting down, brought into ſome kind of faſhion. ; that if it 
did no good, it might do the leſs hurt unto the people. 4 
Secondly, although it be true that Edward the Third was a King of many Taxes- 
above all bis Predeceſſors, yet cannot this be imputed as a blot to the honour of 
the Law, or Liberty of the People; for the King was not ſo unwiſe, as either to- 
deſire it without evident cauſe, or to ſpend it in ſecret, or upon his own private: 
intereſts ; nor ſo weak and irreſolved, as not to employ himſelf and his Soldiers to- 
the utmoſt to bring to paſs his pretenſions; nor ſo unhappy, as to fail of the de- 
firable iſſue of what he took in hand. So as though the People parted with much» 
money, yet the Kingdom gained much honour and renown, and becoming a ter- 
rour to their Neighbours, enjoyed what they had in fuller ſecutity, and ſo were no · 
loſers by the bargain in the concluſion. Secondly, although they parted with much, 
yet nothing to Prerogative, but in a Parliamentary way; and ſo it was not talen, 
but given. Thirdly, though the Taxes were frequent, yet but light: for frequent 
light Taxes ſteal inſenſibly without regret ; and as they grow into matters of courſe, 
ſo they meet with acceptance of courſe. Two things made them of light account.. 
Firſt, they were not Taxes altogether of Money in kind, but of Goods, ſuch as 
the Sheaf and Fleece, and ſuch-like things, whereof the ownerſhip is viſible; ; E. 3. c. G 
whereas many are ſuppoſed to have Money which have it not, but muſt borrow it, 
or ſell their goods at an under rate many times to accompliſh it for the payment of 
their Taxes. Secondly, theſe Taxes are aſſeſſed by the Neighbourhood, and not 
upon extremity of Survey by Commiſſioners, who many times are ſubje& to miſ- 
carry upon grounds of private Intereſt, or for want of due information, os by- 
making more haſte than good ſpeed. 
Theſe Taxes likewiſe were reduced to the ancient rule, according to the Statute | 
of Weſtminſter the firſt. And thus did this King ſhew himſelf. 7ruly Royal in de- 25 E. 3. c. 111 
manding his Taxes upon evident grounds of State, levying them with a tender hand, 
and employing them to their right end.. | 
Thirdly, that which digeſted all, and bred good blood, was, in that the People 
had quid pro quo, by the of Trade, wherein the King ſhewed himſelf the 
Cape- Merchant of the world, Certainly, mens parts in. theſe times were of vaſt 
reach, that could ſuch Wars, ſettle ſuch a Government, and lay ſuch a 
foundation of a Treaſury by Trade; a thing neceſſary to this Iſland, next unto its 
own being, as may appear, not only in regard of the Riches of this Nation, but 
in regard of the Strength thereof, and in regard of the maintenance of the Crown; 
the two latter of which being no other than a natural effluence of the former, it 
will be ſufficient to-touch the ſame in order to the thing in band. Now as touching 
* it is evident that the Riches of any Nation are ſupported by the Conjuncture 
three regards. | 
- irſt, 2 Ly natural 72 mw — be improved. 
condly, the poorer People be ſet. a | | 
Thirdly, That the value of money be rightly balance. 
For as on the one part, though the People. be never ſo laborious, if the natural 
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s E. 3. c. 2, Staples beyond the Sea were now taken away, he now inhibiteth the Importation 
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rich, unleſs by Intercourſe and Traffick there be an emptying out of the ſuper. 


God hath fo attempered the whole Regiment of the earth, in ſuch manner, that 


_ 
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Commodities of the Iſland be not improved by their labour, the people can never 
graw much richer, than barely for ſubſiſtence during their labour; ſo neither can 
the improvement of the natural Commodity inrich the Kingdom, ſo long as many 
mouths are fed upon the main ſtock, and waſte the ſame by idleneſs and prodigality. 
Nor though both theſe ſhould concur, yet cannot the Kingdom be ſaid truely to be 


fluity of ſuch Commodities by way of Barter, or otherwife, for ſuch Foreign Com- 
modities whereof this Nation ſtandeth in moſt need for ſupply of all occafions. For 


no one Nation under Heaven can well and comfortably ſubſiſt in and by itſe!f, but 
all muſt give and receive mutual Commodity from each other: otherwiſe ſuperfluity 
would make any Commodity (though in itſelf never ſo precious) vile; and little 
conducible to the inriching of the Nation. 
Now for the compaſſing of all theſe, the wiſe men of theſe times firſt took 
into their confideration the principal Commodities of this Kingdom; and becauſe 
they found them impounded in the Stapi-, they ſet all at liberty to buy and ell the 
ſame as they pleaſed. And thus began a Free Trade of Wool throughout the Realm, 
and matter for — — every man that would: but this continued not long. 
The people ſoon had Commedity enough for work; and Kings liked too well of the 
reſtraining of that liberty in order to their own benefit; and ſoon found out occa- 
fions to reconcile the reaſon of State with their own Intereſts, and at length ſettled 
the Staple in certain places in ſeveral parts of the Kingdom. But this extended only 
unto the Commodities of ol, Leather, and Lead; for as yet the Manufa#ure; 
were not come to maturity. 
Secondly, the endeavour was to advance ManufaFure, and principally ſuch of 
them as are made of the S aple Commodities, amongſt all which Moo had the pre- 
cedency, as being the moſt principal and ancient Commodity of the Kingdom ; 
and the Manufacture of Wool of long uſe, but had received little encourage- 
ment before theſe times, for that it formerly had been the principal flower in the 
Flemiſh Garden, and nouriſhed from this Nation, by the continual ſupply of Wool 
that it received from hence, which was the principal cauſe of the ancient League 
between the Houſe of Burgundy and this Crown. But Edward the Third was 
now too well acquainted with the Flemings affairs, by a joint engagement with 
them in the Wars of France; and therein had gained ſo good an opinion amongſt 
them, that he might adventure to change a Compliment for a Courteſy. The 


of foreign Cloaths ; and having gained theſe two ſteps onward of his way, he re- 
preſents to the Flemings their unſettled condition by theſe bordering Wars with 
France, the peaceable condition of England, and Freedom of the people ; then 
nds to them an invitation to come over into England, promiſeth them ſhare 
and ſhare-like with his own people, with ſuch other Immunities, as they take his 
offer, come over, and brought their Manufacture with them, which could never 
after be recalled. So as now the Woo! and Manufacture dwell together; and, like 
to Man and Wife, fo long as they care for one another, both will thrive ; but if 
come to play their Games a both will be lofers in the concluſion. 
The third ſtep to the advance of Trade, was the Exportation. of the 
Surpluſage of the Staple Commodities that remained over and _ 
1 at 
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that proportion/that ſhould ſuffice for the ManufaQuures 4 to which end it was * | 
ordered, that no Wool ſhould be expor/ed till it had remained at the Staple by the 
ſpace of Fifteen days. That time was neeeſſary, and longer time might have been 3. x, J e. 8, 
convenient, but that the Markets beyond the Sea could not be delayed longer time, 
without much damage to the Merchant and Owner: for as much as Winter- time 
is no time to prepare Wool for the Manufacture; and by over-long continuance of 
the Commodity upon the hand of the Merchant or Owner, both the Commodity 
and the Manufacture might ſurfeit, lie in deſpair, and Trade choaked thereby, 
For it is a neceſſary preparative to Trade, to keep the Nation in ſome kind of hunger 
after the Staple · Commodities, ſo as the main Stock be not too great to occupy, and 
yet to leave enough to uſe. But becauſe this Nation formerly had been, and / as 
yet were, uſed too much to foreign Manufafures, the importing of which dd 
debaſe the home-made ManufaQures, and diſcouraged that work; therefore the 
Law was made to reduce the vanity of Apparel (which infected theſe times) to 
more Sobriety.  _ | | 
Some delight in foreign Commodities and Manufactures, is, doubtleſs, profi: able 
both for Trade and Shipping ; ſo as what is imported exceeds not what is exported, 
For too much of that, makes the Domeſtick Commodity contemptible, the Nation 
r, and the People want work ; becauſe it is a noted vanity of this Nation, That 
they love things far fetcht, and dear bought. As a cure therefore to this diſeaſe, 43 E. 3. e. 1, 
Engliſh Cloth by Law is enjoined to be worn by all perſons under the degree of a 
Lord; and ſo the former Inhibition of Importation of foreign Cloaths was ſtrength- 11 E. 3. c. 2, 
ned thereby. And becauſe the Engliſb Clothiers ſhould not take advantage hereby 3 
to raiſe the price of their Cloaths to their own covetous pin; therefore the Law alſo _ 
ſettled a certain Price and Meaſure, and the ſame before ſale was to be allowed upon 7 Re * 
view: and for the goodneſs of the Cloaths, and perfect working thereof, Laws 9. 
were likewiſe made againſt Exportation of all ſuch as were not perfectly made. $7 Rich. 2. 
A fourth ſtep to the advancement of Trade, was the compelling men to work z 50 E.; c.,, - 
for when publick employment calls men forth for ſervice in to Field, their minds 
once in commotion, or upon the Wing, can hardly ſettle any where, or ſtoop to 
Perk again, unleſs upon hope of prey or gain to be gotten thereby. Such were the 
times of Edward the Third, wherein partly for that cauſe, and partly for the 
ſcarcity of men left for the Sword and Peſtilence, not only Workmen were ſcarce 
and dear, but even the Maſs itſelf was grown ſtately, the private delights of Kings 
and Great Men, and ſcarce vouchſafing to be ſeen by common gaze, but at a great 
diſtance. The Prieſts had little Charity, and the Poor had as little Money ; fo as 
no Penny no Pater Nofter. A ſick and very crazy time queſtionleſs was it, when 
the Clergy were ſtately, and the Poor idle. The Prieſts Wages for this cauſe are ;6E. 3. c. 4, 
now ſettled ;/ and they that would get much, muſt get many littles, and do much. 
But the greater ſore was amongſt the poorer ſort ; either they would not ſerve, or 
at ſuch wages as could not conſiſt with the price of the Cloaths, and the ſubſiſtence 
of the Clothier. Laws therefore are made to compel them to work, and to ſettle 2; & 2; K. 
their Wages ; ſo as now it is as beneficial to them to ſerve the meaner fort of : Rich. 2 8. 
Clothiers as the richer ſort : for the Maſter muſt give no more, nor the Servant 
take more ; and thus became labour current in all places. [ 
A fifth means to advance Trade, was the ſettling of a Rule upon Exportation 
and Importation ; this wrought a 1-4 vis. The enrichipg of this King- 
| . Mm Om 
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dom with foreign Commodities, and the maintaining of Shipping: which was and 
is a principal means, not only of ſtrength unto all Sea-bordering Countries, eſpe. 
cially regard being had to theſe three Conſiderations : 10 
Firſt, That Imjortation does bring in more profit than Exportation — rity: 
Secondly, That both tation and Importation be made by Shipping belonging 10 
this Nation, ſo far as may conſiſt with the benefit of this Nation, 01 Fo 
— That Expertation be regulated to the Overplus, ſaving the main Stock at 
The truth of the fir will be evident from this ground; That no Nation can be 
rich, that receiveth more dead Commodities from abroad than it can ſpend at home, 
or vend into foreign parts, eſpecially if it be vended in its proper kind, and not in 
27 E.3. Money. And therefore the Laws provided, that no Merchant ſhould Export more 
Money than he Importeth ; and what he doth Export muſt be of the new ſtamp, 
which it ſeemeth was inferiour in value to the old: yet the times may prove ſo 
penurious, that this rule may be waved for a ſeaſon. | og iu 
The ſecond is no leſs beneficial ; for as it is in War, ſo in all Trades; the greater 
the number is that is employed, the more effectual the iſſue will be: And therefore 
though it in the general be more beneficial, that all Exportation and | Importation 
might be by our own Shipping; yet in regard times may be ſuch as now they 
were, that the Shipping of this Nation is more than ordinarily employed for the 
ſervice of the State: And that every Nation ſtriveth to have the benefit of | Expor- 
tation by Veſſels of their own. Redd | 
And Laſtly, in regard the caſe may be ſuch, as Importation may be at a cheaper 
rate by foreign Veſſels, and Exportation likewiſe: may for the time be more pre- 
judicial to this Nation, if done by our own Shipping, than thoſe of other Nations : 
Therefore the courſe muſt be changed, ſo fat forth as will ſtand with the occaſions 
of the State, and common profit of this Nation. And for theſe cauſes, and ſuch- 
like, in the times whereof we now treat, the Laws often varied. Sometimes no 
27 E. 3. Staple- Commodity muſt be Exported in Engliſbh bottoms; ſometimes all muſt be 
. done by them; and within a year again that liberty was reſtrained; and after that, 
3. liberty given to Foreigners to Export as formerly. | 
Fes The third and laſt Conſideration is as neceſſary as any of the former : for if Trade 
©';5. | be maintained out of the main Stock, the Kingdom in time muſt needs be brought 
to penury, becauſe it is their Magazine. And for this cauſe it was provided, That 
41 E. 3. e. 8, all Wool ſhould remain at the Staple 15 days, to the end it might be for the King- 
dom's uſe: if any one would buy they muſt do it withia that time, otherwile it 
might be exported. N e | 
The fixth means of advancement of Trade, was the ſettling of the Szaple ; for 
as it was an e ement to the firſt cftabliſhing of the Manufacture, that the 
Staples were let looſe; ſo when the Manufactures had taken root, the Staple! eſpe- 
cially now fixed to places within this Kingdam, -brought much more encourage- 
ment thereto. 
Firſt, For preſerving a full Market. For whilſt the Commodity lies ſcattered 
in all places, the Market muſt needs be the leaner ;; partly in regard the Commodity 
lies in obſcurity, and partly becauſe when it is known where, yet it is not.cafily 
diſcovered whether it be vendible or not; and beſides, ſmall parcels are not for 
* every man's labour, and the greater are not for every man's money. 
| (2 6 ' Secondly, 


man, but not as an Engh/b-m | 
hath an intereſt in his Commodity for its ſafety and welfare, as in his own perſon. 


— UT. avid Racking 11. 
 Srrondly, Stap'es' are 'convenient for the Rating .of the general 


| | prics of the com. 
modities, in regard the . the Commodity is thereby the more cafily dif. 
covered, which commonly makes the price. And the quantity of the Commodity 
thus diſcovered will not only ſettle the price to itſelf,” but alſo ballance the price of 


Thirdly, The Staple having thus diſcovered the quantity of the Commodity, ill 
quamtity of the main Stock that muſt be preſerved, 

and regulate Exportation as touching the overplus. But it cannot be denied that 
pal mover-of the making of the Staple, was the benefit of the 


nd the Sea, it importeth not to 
place, or more, or in 
grown to ſome ſtature ; 


xportation, pretended much 
intereſt in the ſettling thereof beyond the Sea; but in truth it was another matter 


of State. For when it was beyond Sea, it was a moveable Engine to convey the 


g pleaſed; for it was a great benefit to the 
Country or place where - ever it ſettled ; or elſe it moved or ſtayed according to the 


be a ready way to ſettle the 


the firſt and princi 
Crown: For when the Commodity was gone 
the Subjects in England, whether the ſame be fold at one 
what place the ſame be ſettled, until the Manufacture was 


and then the place became litigious. The benefit of E 


King's pleaſure or diſpleaſure, as the Kin 


inclination of the People where it was, either for War or Peace. But on the con- 
trary, the Intereſt of the people began to interpoſe ſtrongly. And for theſe cauſes 
the Parliament likewiſe intermeddled in the place; and thus the Scene is altered: 


Sometimes it is beyond the Seas, in one place or in another: ſometimes in England. 


43 


In Edward the Third's time, we find it ſometimes at Calvis, ſometimes in England. 43 E z. e. 1. 


In Richard the Second's time, we find it again 


thence removed to Calais; and after into England. Where at 


beyond the Seas at Middleburgh  ** 


Rich.” 3. 
6 


ength-the people 1, K a cn. 
underſtood themſelves ſo well, that the Parliament ſettled the ſame ; it bei 


ng found 
too burthenſome for the ManufaRures to travel to the Staple beyond the Seas, for 
the Commodity that grew at their own doors; beſides the enhancing of the price, 


tend to the damage of the whole Kingdom. T5 


This was 
if a 


Computation had been made of the main Stock, and a Staple ſettled within the 
Kingdom for that, and the overplus exported to a Staple beyond the Sea, it might 
have proved no leſs commodious, and more complying. It is very true, that there 
are many that call for the Liberty of the people, that every man may ſell his own 
Commodity as he pleaſes ; and it were well that men would conſider themſelves as 
well in their Relations, as in their own Perſonal Reſpects. For if every man were 
independent, his liberty would be in like manner independent; but ſo long as any 
man is a Member of a Commonwealth, his liberty muſt likewiſe depend upon the 

good of the Commonwealth; and if it be not good for the Nation that every man 

ſhould ſell his own Commodity as he pleaſeth, he may claim the liberty as a Free- 


an. Nor is that liberty juſt, ſo long as his Country 


I do not afſert the manner of buying the Staple-Commodities by Merchants of the. 
Staple, to ſell the ſame again in kind for their private advantage. Divers limita- 


tions muſt concur, to ſave it from an unlawful ingroſſing; nor doth it appear to 


me that the Staplers in theſe times uſed ſuch a courſe, or were other than mere 
Officers for the regulating of the Staple, in nature of a Court of Pzepowwders 
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way indeed, and yet poſſibly another might have been found. For 


] " Concerning Trade, during the 
delonging to ſome Fair or Market, Nevertheleſs, I eonjecture that it may well be 
made evident from principles of State, that Marts, Markets, and Staples of Com- 
modities, that are of the proper Off-ſpring of this Nation, are as neceſſary to 
Trade, as Conduits are to places that want Water. 1 
The ſeventh and laſt means that was ſet on foot in theſe times for the advance of 
Trade, was the regulating of the Mint, and the current of Money. This is the 
life and ſoul of Trade: for though exchange of Commodities may do much, yet 
it cannot be for all, becauſe it is not the lot of all to have exchangeable Commodities, 
nor to work for Apparel and Victual. Now in the managing of this trick of 
Money, two things are principally to be looked unto: Hi, That the Money be 
and current. Se That it ſhould be plentiful. As touching the excel- 


£ . ſtat. 
1 a of the Money, ſeveral Rules were made, as againſt embafing of Money, againſt 
; 4 e foreign Money not made current, againſt counterfeit and falſe Money. For according 


to the goodneſs of the Money, ſo will the Trade be more or leſs: For the Mer- 
chant will rather loſe in the price of his Commodity in Money, than in exchange 
for other Commodity ; becauſe the value thereof is leſs certain, and the Tranſpor- 
tation more chargeable. | | 

Secondly, as touching the plenty of Money, that is as neceſſary to the advance of 
the Trade, as the eſs of it. For according to the plenty thereof will be the 
plenty of the ManufaQtures, becauſe Handicrafts-men having no Commodities but 
their labour, cannot work for exchange, nor can exchange ſupply Rents and main- 
CE 3. c. a. 3- tenance to the greater ſort of people. To this end therefore it is provided againſt 
N .. melting of Money, and Exportation of Silver and Gold. And yet, to encourage 
or not diſcourage Importation of Silver and Gold, liberty was given to every man 
to Export ſo much as they did Import, provided that what they carry away muſt 
be of the new ſtamp, or minted in. this Nation. By this means Bullion came in 
with probability that much thereof would remain in the Nation in lieu of Com- 
modities exported ; or if not the greater part, yet at leaſt the Mint gained, and 
that was ſome benefit to the Nation: 

Thirdly, ſor the fuller currence of the Money, the Iſſue was eſtabliſhed in ſeveral 
parts of this Kingdom, according to the ancient cuſtom ; and this was advantageous 
is k. ;. c. . both to the Mint, and to the Sack of Money in the Kingdom. This eſtabliſh- 

ment was with this difference, that though the Mint was ſettled by the Parliament, 

18 E. 3. c. 6. yet the Exchange was left to the Directory of the King and his Council. Becauſe 
1 fat. the Exchange is an uncertain thing, ſubject to ſudden alteration in other Nations, 
$ and it is nece ſſary that in this Country it be as ſuddenly- ballanced with the Ex- 
change in other Countries, or in a ſhort time the Nation may receive extreme 

damage, In regard whereof, and many other ſudden exigencies in Trade, it 

ſeemeth to me convenient, that a particular Council were eſtabliſhed for continual 

influence into all parts of theſe Dominions, to take into conficeration/ the guantity 

of the Staple-Commodities neceſſary to be retained as a Stock at home, for the uſe of 
the People, and the Manufactures; and accordingly to ballance the Trade of Ex- 
rtation and Importation, by opening and enlarging, or ſhutting and ſtraining the 


m, as occaſion doth require. Wo 
And laſtly, to watch the Courſe of the Exchange in foreign parts, and to parallel 
the courſe thereof in this Land thereto, For otherwiſe: the publick ad 4 
ö Ya 9 Ne e cCebſſariiy 
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ſſarily ſuffer, ſo long as private men ſeek their own particular intereſts only in 


O HAP. VII. 


0 ＋ Legiance, and Treaſon, with ſome Confiderations upon 
25 Calvin' Caſe. ok 


KS Times change Manners, ſo do Manners change Laws. For it is the 
wiſdom of a State, when it cannot over-rule Occafion, to purſue and turn 
it to the beſt ifſue it can. Multitude of Laws therefore are not ſo much a ſore to the 
people, as-a ſymptom of a fore people. Yet many times Laws are faid to be many, 
whenas they are but one, branched into many particulars, for the clearing of the 
ople's underſtanding, (who uſually are not excellent in diſtinguiſhing) and ſo 
come as new Plaiſters made of an old Salve, for Sores that never brake out 
before, - Such ſore times were theſe whereof we now treat, wherein every touch 
made a Wound, and every Wound went to the Heart, and made the Category 
of Treaſon ſwell to that bigneſs, that it became an individuum vagum, beyond all 
rule, but the preſent ſenſe of timorous Judges, and a touchy King. Thus were 
many of the ignorant and well-meaning people in an hideous danger of the gulf 
of forfeiture, before they found themſelves nigh the brim. 

All men do agree that Treaſon is à wound of Majefly ; but all the doubt is, where 
this Majeſty reſteth originally, and what is that Legrance which is due thereto, the 
breach whereof amounteth to ſo high a cenſure : for ſome men place all Majefty in 
one man, whom they call an abſolute Monarch : Others, in the Great men : And 
others, in the People ; and ſome in the concurrence of the King and Body of 
the People, And it is a wild way to determine all in one Concluſion, whenas the 
fame dependeth wholly upon the conſtitution of the Body. Look then upon 
England in the laſt poſture, as the rigider fort of Monarchical Politicians do, and 
Majeſty will never be in glory, but in the concurrence of- the King and Parliament, 
or Convention of Eſtates ; and ſo upon the whole account, it will be upon the 
People, whoſe welfare is the ſupreme Law. Rome had Kings, Conſuls, Diftators, 
Decemviri, and Tribunes, long before the Orator's time; and he ſaw the foundation 
of an Empire, or pepetual Dictatorſhip, in the perſon of the firſt of the Czſars - 
any of all which might have challenged the ſupremacy of Majeffy above the . n 
And yet the often 2 2m of Government ſhewed plainly that it reſted upon another 
pin; and the Orator in expreſs words no leſs; when ſpeaking of the Mayjzffy of 
that Government, he allotteth it not to thoſe in chief command, but defineth it 
to be magnitudo populi Romani. Afterwards, when the pride of the Emperors Cic. partie. 
was come to its full pitch in the times of Auguſtus and Tiberius, an Hiftorian of Ora. 
thoſe times, in the Life of Tiberius, tells us, That be declared the bounds of Treafon he al 
bo be determined in Three particular inflances ; of Treachery againft the Army; Sedi- 2 che, * 
tion amongſt the People; and violating the Majeſty 4 the People of Rome: In all ex * 
which, men were not puniſhable for words, but for actions and endeavours. IA .. 
do not herein propound the Government of the Reman Empire as a model for 


England, 
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England, but d majeyi may conclude, that if the proper ſeat of Majefly was in the 

ple of Rome when Emperors were in their fulſeſt glory, it is no defacing of 
Majeſty in England to ſeat it upon the wb’ bedy, from whom the ſame is con- 
tracted in the Repreſentative, and ſo much thereof divided unto the perſon of the 
King, as any one Member is capable of, according to the work allotted unto him. 
Theſe ſeveral ſeats of Majefly making alſo ſo many degrees, do alſo imply as many 
degrees of wounding: for it is written in Nature, That che offence tending to the in. 
mediate deſtruction of the whole body, it greater than that which deſifeyeth any cne 
Member only; and when the written Law maketh it Treaſon to compaſs the de- 
ſtryQion of the King's perſon, it leaveth it obvious to common. ſenſe, that it is a 
higher degree of Treaſon to coinpaſs the deſtruction of the Repriſentative ; and 
above all, to deſtroy the whole body of the peop 


| | le : Crimes that never entred into 

the conceit of wickednels itſelf in thoſe more innocent times; much leſs faw they 

any cauſe to mention the pehalty dy any written Law. Nevertheleſs, 'becauſe 

many ſad examples had occurred Within the memoty of this preſent Age, of the 

danger of the ren and honour of Kings ; and yet on the other ſide they ſaw that 

in ſuch caſes of Treaſon the King's honour was made of reaching Leather, and 

might eaſily be ſtrained within the compaſs of a wound of Majeſty : therefore 

Edward the Third, imitating Tiberius, reduced the crime of wound of Majeſty in 

the Perſon of the King, into certain particalar inſtances, out of the compaſs where- 

of the Judges of the Law in ordinary courfe muſt not determine Treaſon. Theſe 

25 E. 3. flat. concern either the ſafety of the Perſon of the King, or of the Succeſſion in the 

5-&2- Royal Throne: Oc laſtly, the ſafeguard of the publick * by the Broad and 

Privy. ſcal, the value of Money, and by petſons in matters of Fudicature judicially 

ding ; all of them reflecting upon the Xing, conſidered in his politic capacity. 

or otherwiſe many crimes might have been mentioned, more fatally reflecting 

upon the King in his natural capacity, which nevertheleſs are omitted, as not 

17 R. 2. U. 20, worthy of ſo high a cenſure. Other Treaſons are left to the determination of the 

pe, a Parliament as occaſion ſhould offer itſelf, whereof divers examples of a new ſtamp 

= ol. — occurred within forty years next enſuing, vieh were of a temporary regard, and 
Stat. 11 R. 2. Aped and died witb the times. 

To theſe two notions of Majeſty and Treaſon, I muſt add a third, called Legiance, 
for it is that which maketh Maje/fy to be ſuch indeed, and lifteth it into the 
Throne, and whereof the higheſt breach makes Treaſon. And becauſe that 
which hath been already ſaid reflecteth upon an Opinion, or rather a knot of Opi- 
nions (for I find them not punctually adjudged) in Calvin's Caſe, I muſt a little 
demur to them, becauſe as their ſenſe is commonly taken, it alters the fundamental 
nature of the Government of this Nation from a Comtmonwealth to a pure Monarchy. 
In handling of this Caſe, the honourable Reporter took leave to range into a 
encral Diſcourſe of Legiance, although not directly within the concluſion of the 

ſe; and therein firſt ſets down the general nature thereof, That it is @ mutual 
bond between an Engliſh King and bis people; and then more particularly ſets forth 
the nature of this bond in the ſeveral duties of 'obedience and fealty, fol. 5. a. and 
_ thoſe alſo in their ſeveral properties, viz. Natural, Abſolute, fo. 7. a. due to the 
King omni, ſoli, & ſemper, fo. 12. a. in his natural and not publick capacity, fo. 10. 
4. 5 — he faith, this bond is natural, he meaneth that it is due by birth, 

"OM | 4 = fol. 7. 
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fol, 7. g. By abſalute (if j miſtake him not) he meaneth that it is indefinite, fol. 
5. &. vig. net gincumſeribed by Law, but above Law, and before Law, fol. 13. a. 
and that Laws were ufler ta enforce the ſame by 
fore he concludeth that abrs Legrance is immutable, | 
Abus having ſtated the point as truly as I can, bo! r the nature of Legiance, 
and the object thereof, viz, the King ; and not the People, otherwiſe than in order 
to the ſafety and honour of the King's perſon, conſidered in his natural capacity 
as he is a ven: I ſhall in the next place examine the grounds as they are ſeverally 
ſet down, and therein, ſhall lead the Reader no further than the Reporter's own 
conceſſions. Not troubling the Reader with any doubt, whether this Bond con- 
ſiſts in ence only, or in that fealty : and in all, ſhall ever be mindful of the 
honour of that Pen with which 1 have to deal. | 

Firſt, whereas it is ſaid, that Englih Legiance is natural, and grounded upon 
the birth of each party within the King's Dominions and Protection, it needeth no 
debate, ſa as the fame be taken {ano ſenſu, viz., for a qualified. Legiance, without 
thoſe ſublimities of  abjolute, indefinite, immutable, Sc. 2 otherwiſe if ſuch a high 
ſtraig of Legrance be due from every Engh/bman by birth ; then all the Magne 
Charta, or Laws concerning the Liberties of the people, come too late to qualify 
the ſame, becauſe they cannot take away the Law of Ba fol. 14. 4. And thus 


alties, fol. 13. 6, and there- 
J. Ly L. and fol, 14. 2. 
th 


England, although haply he lives not two Months under his protection all his 
enſuing life-time. - | | . | 
Secondly, the Legiance of an Engliſ-man to his King, ariſeth from that civil 
Relation between the two Callings of King and Sable, and therefore jt is not a 
natural bond which cannot be taken away. The firſt is true, by the Reporter's 
own conceſſions; Proteetio trabit ſubjeftionem, & ſubjectio protectionem; ſo he faith, 
fel. 5. a. fol. g. b. and therefore though it be granted that Magiſtracy in general is 
from Nature, as he faith, fel. 13. a. yet of weak birth is that inference which he 
maketh, viz. That Engliſh Allegiance is a principle in Nature. Unleſs it be alſo 
admitted, that all men on Earth that ſubmit not to Enghi/b Legiance do fin againſt 
Nature. The difference then will ſtand thus; Magiſtracy is founded in Nature, 
therefore Legiance alſo. But Engliſh Magiſtracy is from Civil Conſittution, therefore 
is Engliſþ Legiance of the like nature. In the next place the Reporter faith, that 
before any Municipal Law was made, Kings did dare jura; and he mounts as hi b 
for an example as the Trgans Age, by the Teſtimony of Virgil. But I believe 5 
intended not much ſtrength in this, ſeeing it is well known by any that knows the 
Scriptures, that there were Municipal Laws given, and that concerning the Office 
of a King, by Meſes, which were more ancient than thoſe of Trey, and long before 
the time of Virgil, who neither tells us in what manner thoſe Trojan Laus were 
made, though the Kings gave them ; nor if all were according to the Reporter's 
ſenſe, is the teſtimony of a Poet (who ſometimes uſeth his Poetica Licentra) to be 
taken in fer minis. bs 

In the next place, the Reporter voucheth the Teſtimony of Ferteſcue, c.-12, & 
13. which is as abſolutely te to the main paint io hand, as any Pen can 
declare: For he tells us of — ſorts of Kingdoms, ſome gotten by Conqueſt, as 


thoſe of Nimrod and Belus, &c. But, faith he, There is a. Kingdom palitich, wwhich 
is mace for 


cefence 


is by the affectation f men by conſent of Low, making one chief, % 


the party once born Engliſh, muſt for ever remain abſelutely obliged to the King of 
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I aw, and of his Subjects Bedies and Eftates, and be cannot govern 
other cer and of this nature, ſaith he, the Kingdom of England 18, fol. 30, 3 rt 
ſecond piece of the foundation of this opinion of the Reporter is taken ab inani; it 
is @ vain thing, faith he, to preſcribe Laws, but where by Legiance foregoing, 7e:p/; 
are bound to obey. But this compared with the words of Forteſcue, formerly men- 
tioned, falls of itſelf to duſt ; and therefore I ſhall not further enlarge concerning it. 
Thirdly, the Reporter brings in, to help the matter, the conſent of the Law in 
elder times, by certain Caſes vouched to that purpoſe ; the firſt concerning the 
Legiance of Children to Parents; which cometh not to this caſe, becauſe it is a 
"Legiance of Nature; and this Legiance whereof we ſpeak, is yet under a litigious 
Title: And I ſuppoſe will in the concluſion be found to reſt only upon a Civ} 
- Conſtitution ; therefore 1 leave that. The ſecond is, That @ man attainted and out- 
lawed, is n:vertbeleſs within the King's protection; for this (ſaith the Reporter) ji; 4 
Law of Nature, indelebilis & immutabilis, and neither Parliament nor Statute can 
take this power away, fol. 13. 6. 14. a. And therefore the Reporter concludes, 
That as well the Legiance of the Subjef, as the Protection of him by the King, are 
both of them from the Law of Nature. An opinion that ſpeaks much mercy, yet it 
ſeems ſtrange, conſidering the Pen: for if it be a Law of Nature, and immutable, 
for the King to protect perſons attainted, then muſt no ſuch perſon ſuffer ; for if 
he be under the King's protection, that being by a Law of Nature, cannot be 
changed by any poſitive Law, as the Reporter faith ; nor can the King be fo bound 
by any ſuch Statute, but by a non-obſtante he can ſet himſelf at liberty when he 
pleaſeth : and then the iſſue will be this; The King hath a natural power to pro- 
tet the perſons of Law-breakers from the power of the Law, therefore much 
more their Eſtates ; and then farewel all Law, but this of the King's natural Pro- 
tection. I fay that theſe are of a high ſtrain, conſidering what the nen ſpeaketh 
11 Co. fo. 88. elſewhere. But to purſue his inſtance, he faith, That the King hath power to pro- 
8 Co. "0.20 fect an attainted perſon : That if any man kill him without warrant, he is a man- 
178 Jo. flayer ; and yet this perſon attainted hath loſt the legal protection. It is true, yet not 
to all intents ; for by the Sentence of the Law, his life is bound up under the Law 
35 H. 6. 63- of that Sentence, viz. That be muſt not ſuffer in other manner than the Sentence de- 
termineth, nor before Warrant of Execution iſſue forth to that end. And notwith- 
ſtanding the Sentence, yet the Law leaveth him a liberty of Purchaſe, or Inheri- 
tance, though to the uſe of the Crown; and therefore in ſome reſpects the Law 
his perſon ſo long as he lives, and the King's natural Protection is in vain 
in ſuch caſes. 
Laſtly, ſuppoſe the King hath a power of Non-obſtante, if the ſame be allowed 
to him in a limited way by the Law, it is no Argument to prove the King's natural 
, which is driven at under natural Legiance, much leſs if it cannot be made 
forth that the Law doth allow any ſuch power of Non-obſtante at all ; but by the 
iniquity of the times, itteth the ſame to ſubſiſt, only to avoid Contention, as 
it came into this Kingdom by way of Uſurpation. And thus I have only diſco- 
vered the Foundation of this firſt Qualification, which I ſhall only leave naked, 
ſuppoſing that no man ſeeing it, will build at all thereupon, 
The ſecond Property that cometh to be conſidered is, That Enghſh Le- 
giance is abſolute, fol. 5. 6. fol. 7. 4. which is a word of a vaſt extent, ſer- 
ving to amaze men's apprehenfions than to enlighten them. * 
| ere- 
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therefore the Reporter did well not to trouble himſelf or the Reader in the clearing, 


or proof thereof, but left the point rather to be believed than underſtood ; nor 
all I in the Negative. For God himſelf can have no other Legiance, from an 
Engliſhman, than abſolute Legiance; and Kings being (as other men) ſubject to err, 
eſpecially in this point of Prerogative, are much rather ſubje& thereto, being 


4 


miſled by ſuch Doctrines as theſe ate. The Scripture determines this point, and aa, 14 19. 


cuts the knot in ſunder. . 

The third property of Eng/i/h Legiance which the Reporter inſiſteth upon, is, 
that it is indefenite ; which he explained to be Proprium quarto modo, ſo as it is 
both Univerſal and Immutable, fol. 5. b. fol. 12. and neither defined by Time, Place, or 
Perſon. As touching the Time and Perſon, the Reporter enlarged not at all, there- 
fore I ſhall only leave the Reader to chew upon the point, ſuppoſing himſelf in the 
firſt times of Edward the Fourth, when Henry the Sixth was then alive; and let 
him reſolve to which of them his Legiance had been due, conſierding them both in 
their natural capacity, as the Reporter would have it. But as touching the place, it 


is reported that Engliſb Legiance is net only due from an Engliſh Man to an Engliſh 


King in England; but in all places of the King's Dominions, tho otherwiſe Foreign, 
as to the power of the Law of England. Vea, ſaith the Re 
power of protection doth extend. And yet this had not been enough, if the Premiſes be 
granted: For if this Legiance whereof we ſpeak be abſolute, and omni, ſoli, & ſemper, 
then it is due to the King from an Engh/b Man ubivis Gentium. Nevertheleſs, to 
take the Reporter in a moderate ſenſe, it is worth conſideration, whether Engliſſ 
Legtance in the days of Edward the Third extended as far as the King's power 
of Protection, whenas he had the Crown of France in a Foreign right to that of 


England. In this the Reporter is extremely poſitive, upon many grounds which 
he infiſteth upon. | 


Firſt, he ſaith, that Verus and Fidelis are qualities of the mind, and cannot be 


circumſcribed within the predicament of Ub; ; and upon this ground he might 
conclude, that this Legiance is due to the King from an Engliſhman all the world 


over, as well as in the King's Dominions. But concerning the ground, it may be 
denied: for though fimply in it ſelf conſidered as a notion, Verity or Fidelity are 
not circumſcribed in place ; yet being qualities of the Soul, and that being in the 


Body, in relation thereunto, it may be in the predicament of Ci: for where. ever 


that Body and Soul is, there is Faith and Truth according to its model; which 
though not abſolute and indefinite, yet if according to the Laws of the place where- 
in the Man is, he is truly ſaid to be Verus & Figelrs. ; 

Secondly, The Reporter argueth, that the King's Protection is not local, or inclu- 
ded within the bounds of England, therefore alſo is not the Legiance: for, Protectio 
trabit Legiantiam, & Legiantia Protectianem. Had this reaſon been formed into a 
Syllogiſm, it had appeared leſs valuable; for the Protection of an Engliſb King, qua 
talis, of an Engliſb Man, is local, and included within the bounds of the King- 
dom, But if the ſame King be alſo King of France, or Duke of Aguitane, and 
an Engli/bman ſhall travel into thoſe parts, he is ſtill under the ſame King's pro- 
tection, yet not as King of . but as King of France, or Duke of Aquitane. 

e of France, or Aquitane, or England, all is one, he 
muſt be (whether French or Engliſh) * an unlimited abſolute Pratection, with- 
| n out 


porter, as far as the King's. 
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out re had to the Cuſtoms or Laws of the place; yea, contrary to them, 
which I believe the Reporter never intended to affirm. 


Thirdy, The Reporter falleth upon the matter in fa, and tells us, that the 
King of Eng/and did many times, De facto, grant Protections to perſons in 
places out of the Engliſh Confines ; and it will not be denied. But never was any 
abſolute and r Protection ſo granted: for the Protection extends to defence 
from injury, and all injury is 40 be expounded and judged according to the Laws of 
the place. Nor do any of the Precedents vouched by the Reporter clear, that 
the King of England did grant as King of England, Protection to any Engliſhman 
in any parts of the King's Dominion beyond the Seas, which was not qualified 
according to the Laws and Cuſtoms of that place. Eſpecially it being apparent, 
that an Engl King may hold Dominion in Foreign parts in Legiance under a 
Foreign King; as Edward the Third held the Dutchy of Cen; and therefore 
cannot grant abſelute Protection in ſuch place, nor receive abſolute Legiance from 
any perſon there being. 

Furth, The Reporter faith, That the King of Exgland hath power to com- 
mand his Subjects of England, to go with him in his Wars, as well without the 
Realm of England as within the ſame; therefore the Legrance of an Engliſhman 
to his King, ic indefinite, and not local, or circumſcribed by place, or within the 
Kingdem of England. Although the firſt of theſe be granted, yet will not the 
inference hold; for poſſibly this may ariſe from the conſtitution of a poſitive Law, 
and not from natural or abſolute Legiance ; nor doth any Authority by him cited, 
Juſtify any ſuch Zegiance. But I cannot agree the firſt; for it is not true, that 
the King hath any ſuch power from his own perfonal intereſt ; nor doth the autho- 
rity of former Ages warrant any ſuch matter. For a fuller diſquiſition whereof, 
I ſhall refer the Reader to the eleventh Chapter enſuing, becauſe the whole matter 
concerning the Militia cometh there to be handled in courſe. 

Fifthly, To cloſe up all the reſt, the Reporter brings the Teſtimony of the Judges 
of the Common Law, out of the Tefti of Hengham ; wherein an Action was 
brought by a Frenchman againſt a Engliſhenan, who refuſed to anſwer, be- 
cauſe the Plantiff was a Frenchwoman, and not of the Legiance or Faith f 
England. This was diſallowed by the Judges, becauſe Legiance and Faith 
was referred to England, and not to the King. Thereupon the Defendant 
averred, that the Plaintiff is not of the Legiance of England, nor of the Faith of the 
King: And upon this Plea thus amended, the Plantiff gave over her Action. The 
Reporter from hence obſerveth, that Faith and Legiance is referred to the King in- 
definitely and generally, and therefore it is ſo due to him. The reaſon might have had 
more force, had the Object of Allegiance, or the nature thereof, been the point 
in queſtion ; but neither of them coming to debate, and Allegiance being ſubjected 
to England, and Faith to the King, I ſee not what more can be concluded from 
hence, but that Allegiance from an Engliſhman is due to England, and Farth to the 
King; which I ſuppoſe muſt be intended to be in order to that Allegiance ; be- 
cauſe by the former Plea England had them both, and the King was wholly left 
out in the Caſe. Nevertheleſs, I rather think that the preſent point in contro- 
verſy will receive little light herefrom on cither part. | ra 
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We are now come to the fourth property of Eugliſß Legiance, that it is due to 
the King's Natural Capacity, and not to his Politick Capacity, or due to the Of- 
fice of a King, in regard of the Perſon of the Man; and not to the Perſon in 
regard of the Office, fol, 20. And becauſe this is of no ſmall importance, neither 
eaſily underſtood, nor granted: Therefore he backeth his Opinion by many 
Reaſons. | 

Firſt, he faith, that the King ſweareth to his Subjects in his Natural Capacity, 
therefore the Subjects ſwear to him in his Natural Capacity. This reaſon was in- 
tended to be taken from Relatives, and then it ſhould have been thus: 4 King 
doth fuvear to his Subjects in their Natural Capacity, therefore Subjefls ſwear to a 
King in his Natural Capacity. But it being otherwiſe, it is miſtaken, and 
proves not the Point. Yet if we ſhould take the Reporter in ſano Senſu, there is 
no queſtion but the Oath is made to the Natural Capacity ; yet not Terminitive, 
more than the Oath of the Tenant to his Lord, which this Author pleaſeth to 
couple with the mutual dependence between King and Subject, fol. 4.6. 5. 4. 
Nor doth the Oath of an Engliſiman bind him to the Obedience of all, or any Com- 
mands, which the King ſhall give in relation only to his Natural Capacity, or 
in oppoſition to his Politic Capacity: Nor will the Reporter himſelf allow that the 


And yet it 1s evident that a King may in his Natural Capacity command that, of 
which his Politict Capacity cannot give Allowance. 


The ſecond reaſon of this 3 is taken from the nature of Treaſon, which 
faith the Sn is committed againſt the Natural Perſon of the King; and this 
is againſt due Legiance, according to the form of Indictments in that caſe pro- 
vided. This is not demonſtrative, becauſe that crime which is done againſt the 
Natural Perſon of a Man. may as well extend to it in relation to his Place or Office: 
and ſo may Treaſon be plotted againſt the Natural Perſon of a King, as he is a 
King; neither is there any other difference between the murder of a K:ng, and a 
private Man, but only in regard of the Place and Office of a King, which makes 
the murder of him Treaſon. For which cauſe all Inditments that do conclude, 
contra Legiantiæ debitum, do as well alſo conclude contra Coronam & Dignitatem, &c. 
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The third reaſon is this : A Body Politick can neither make nor take Homage, 33 
H. *. Bro. tit. Fealty : Therefore cannot the King in his Politick Capacity tale Legi- 
once, The firſt muſt be granted only /ub mode: for though it cannot take Homage 
immediately, yet by the means of the Natural Capacity, it may take ſuch ſervice. 
And therefore that Rule holds only where the Body Poiitick is not aggregate, and 
not one Perſon in ſeveral Capacities; for the Tenant that performs his ſervice to 
his Lord, - performs the ſame to his Lord in his Natural Capacity, but it is in re- 
lation to his Politick Capacity, as he is his Lord. For Lord and Tenant, King and 
Subject, are but Notions, and neither can give nor take ſervice ; but that Man that 
is Lord, or Tenant, or King, or Subject, may; even as the power of protection is 
in a King, not as he is a Man, but as a King. 
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The fourth reaſon is this: The King's Natural Perſon hath right in the Crown 
by Inheritance, therefore alſo in the Legiance of the Subject. This is the ſtrength 
(as nigh as J can collect) of that which is ſet down as a fixth reaſon; but I make 
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Politick Capacity of the King, can be ſeparate from his Natural Capacity, fol. 10. 
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nor due to the Natural Capacity, but qualified according unto Rules. 
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It the fourth: becauſe the third, as I conceive, is but an illuſtration of the ſecond ; 
and the fifth is upon a ſuppoſal of a Fides Fifta ; whereas that Faith of an Engli/h 
Subject, which is according to Law, is the truer of the twain. But to the ſub. 
ſtance of this fourth reaſon : If the firſt be granted, yet the Reporter cannot attain 
his conclufion; for the King may in his Natural Capacity have right to the Crown 
by Inheritance, and yet not right in the Legiance of his Subjects, otherwiſe than 
in the right of the Crown. As in the caſe of Lord and Tenant, the Lord may in- 
herit the Lordſhip in his Natural Capacity, but the ſervice is due to him as Lord, 
and not as by Inheritance in the ſervice in the abſtract. And though it be granted, 


that the Legiance to a King is of a higher ſtrain than that of a Tenant to his 


Lord, fel. 4. 6. 5. a yet doth the Reporter bring nothing to light, to prove them 
to be of a different Nature in this regard. | | 

The fifth and laſt reaſon that cometh to conſideration, is, from a Teſtimony of 
the Parliament: for it is ſaid, That this damnable Tenet of Legiance to the King in 
his Politick Capacity, is condemned by two Parliaments : But in truth I can find but 
one under that Title, that mentioneth this Opinion, and that is called Exilium 
Hugonis, which in ſum is nothing elſe, but Articles containing an enumeration of 
the particular offences of the two Spencers againſt the State, and the Sentence there- 
upon. The offences are, Fur compaſſing to draw the King by Rigour, to govern ac- 
cording to their Wills: for withdrawing bim from bear kning to the advice of bit Lordi: 


fer hindring of Juſtice, and Oppreſſion ; and (as a means hereunto) they cauſed 4 


Bill or Scbedule to be publiſhed, containing, That _ and Legiance is due 13 
the King, rather in relation to the Crown, than abſolutely to his Perſon ; becauſe no 
Legiance is due to him, before the Crown be veſted upon him : That if the King do not 
govern according to Law, the Lieges in ſuch caſe are bound by their Oath to the 
Crown, to remove bim either by Law or Rigour. 

This is the ſubſtance of the Charge; and upon this exhibited in the Houſe, the 
Lords, ſuper totam materiam, baniſh them before their Caſe is heard, or them- 
ſelves had made any appearance thereunto. So as to the matter of this Schedule 
{which contains an Opinion ſuitable to the point in hand, with ſome additional 
aggravations) the Parliament determineth nothing at all: but as to the publiſhing 
of the ſame, to the intent to gather a party, whereby they did get power to act 
other enormities mentioned in the Charge. And in relation to thoſe enormi 
ties, the Lords ed to ſentence of Baniſhment ; all which was done 
in the preſence of the King, and by his diſconſent, as may appear by his d:/- 
content thereat, as all Hiſtorians of thoſe Affairs witneſs. And it is not probable 
that the King would have been diſcontented with the proceedings of the Lords in 
aſſerting the Prerogative of a King, in that manner of the Schedule, if he had 
perceived any ſuch thing in their purpoſes. Add hereunto, that the Lords themſelves 
juſtified the matter of the Schedule in their own proceedings, all which tended 
to enforce the King to govern according to their Counſels, and otherwiſe than ſui- 
ted with his good pleaſure. By force they removed Gave//on from the King's pre- 
ſence formerly, and afterward the Spencers, in the ſame manner: So they removed 
the King from his Throne, and not long after out of the World. 

Laſt of all, I ſhall make uſe of one or two Conceſſions, which have paſſed 
the Reporter's own Pen (in this diſcourſe of his) for the maintaining, that 
the Legiance of an Engliſhman, is neither Natural, nor Abſelute, nor Indefinite, 


The 
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The firſt is this; Engli/bmen do owe to their Kings, Legiance according to their 
Laws ; therefore it is not Natural, or Abſolute, or Indefinite. The inference is ne- 
ceſſary: for the latter is boundleſs and natural; the former is limited, and by civil 
Conſtitution, If any breach therefore of Engliſb Legiance be bounded by Law, 
then the Legiance of an Engliſb man is circumſcribed, and not Abſolute or Natu- 
ral. The major propoſition is granted by the Reporter, who faith, that the Muni- 
cipal Laws of the Kingdom have preſcribed the order and form of Legal Legiance, 
fol. 5. 6. And therefore if by the Common Law, the Service of the King's Tenant, 
as of his Mannor, be limited, how can that conſiſt with the abſolute Legiance 
formerly ſpoken of, which bindeth the Tenant, being the King's Subject, to an 
Abſoluteand indefinite Service ? Or if the Statute-Laws have ſettled a Rule, accord- 
ing to which each Subject ought to go to War in the King's ſervice beyond the Sea, 
as the Reporter granteth, fol. 7, & 8. then cannot the Legiance be abſolute to bind 
the Subject to go to War according to the King's own pleaſure. 

Secondly, An Engliſh King's protection of his Subjects, is not natural, abſolute, 
indefinite, nor originally extendeth unte them in their Natural Capacity: there- 
fore is not the Legiance of an Engliſh Subject to his King, natural, abſolute, inde- 
finite, nor originally extendeth to the King, in his natural Capacity. 

The dependence of theſe two reſteth upon the Reporter's own words, who tells 
us, that Protectio trabit Subjectionem, & Subjectio Protectionem; Protection draws 
with it Subjection, and Subjection draws with it Protection, ſo as they are Relata, 
and do prove mutually one another's Nature, al. 5. a: And in the ſame Page (a 
few Lines preceding) he ſhews why this Bond between King and Subject is called 
Legiance, becauſe there is a reciprocal, and double Bond: for as the Subject is 
bound in Obedience to the King, ſo is the King bound to the Subject in Protection: 
But the King is not naturally bound to protect the people, becauſe this Bond begins 
not at his Birth, but when the Crown ſettles upon him. 

Thirdly, This Protection is not abſolute, becauſe the King muſt maintain the 
Laws, fol. 5.4. and the Laws do not protect abſolutely, any man that is a breaker 
of the Laws. 

Fourthly, This protection is nat indefinite, becauſe it can extend no further 
than his power, and his power no further than his Dominions, fol. 9. 6. The 
like alſo may be inſtanced in continuance of time. | | 

Laſtly, the King's protection extendeth not originally to the Natural Capacity, but 
to the Politic Capacity; therefore till a Foreigner cometh within the Kings Legiance be 
cometh not within his Protection: and the uſual words of a Writ of Protection ſhew, 
that the party protected muſt be in Chſequio naſtro fol. 8. a. The ſum then is, that as 
Pretefion of an Engliſh King, ſo neither is Legiance, or Subjettion of an Engliſhman, 
natural, abſolute, indefinite, or terminated in the natural Capacity of the King. And 
to make a full period to the point, and to make the ſame more clear, I ſhall in- 
ſtance in one Precedent that theſe times of Edward the Third 1 The 
former Engliſh Kings had Title to many Territories in France, but Edward the 
Third had Title to all the Kingdom. And being poſſibly not fo ſenfible of what 
be had in poſſeſſion, as of what he had not; be enters France in fuch a way, 
and with that ſucceſs, that in a little time he gains the higheſt {eat therein, _ 
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ſo brought much honour to the Exgliſb Nation; and more than ſtood with the ſafety 
of the Kingdom. Fer in the union of two Kingdoms, it is dangerous for the ſmaller, 


A it be ſwallowed by the greater. This was foreſeen by the Enghſh, who knew 


Ergland did bear but a ſmall proportion to France, and — of that 
in onvenience; and thereupon a Law was made, that the people of England ſhould 
14 E. 3. Star. not be ſubject to the King or bis Heirs, as Kings of France. Which manifeſtly 
4+ i nporteth, that an Engliſh King may put himſelf in ſuch a poſture, in which Le- 
giance is not due to him; and that this poſture in not only in Caſe of -Oppoſition, 
but of Diverfity, when he is King of another Nation, and doth not de fa#o, for 
that Time and Place, rule as an Engliſh King. Which if ſo, I ſuppoſe this no- 
tion of Natural. Abſolute, and Indefirite Legiance to the King in his Natural 
Capacity is out of this Kingdom, if not out of the World : and then the foot of 
the whole Account will be, that the Legiance of an Engliſhman, is originally ac- 


cording to the Laws ; the ſum of all, being comprehended in the joint ſafety of 
the people of England. 


CHAP. IX. 
| Of Courts for Cauſes criminal, with their Laws. 
1 5 HE great growth of Courts founded upon Prerogative, derogated much 


in theſe times from the Ancient Courts, that formerly had attained the 
Sovereignty over the people, and their Laws in the hearts of them all. This 


was a hard leſſon for them to learn, but eſpecially of the Krng's Bench, that was 


wont to learn of none; and yet muſt be content to part with many of their 
Plumes to deck the Gancellar, much of their work to buſy the Prerogative Courts 
holden coram Rege, and more to thoſe holden coram Populo ; I mean, The Courts 
of Oyer and Terminer, Goa'-delivery, and Tuſtices of Peace. Thoſe of Ojer and 
Terminer were now grown very common, but leſs eſteemed, as being by men of 

mean regard nominated for the moſt part by the party that ſued out the Com- 

miſſion, which for the moſt part was done in behalf of thoſe that were in danger, 

and meaned not to be juſtified by Works but by Grace. Theſe eſcapes, though 

ſmall in the particulars, yet in the full ſum made the matter fo foul, as it became 
2 E. 3. c. 2.2 common Grievance ; and a rule was thereupon ſet by the Parliament, for the 
& 7. regulating both of the Judges of ſuch Courts, and the Cauſes. The Commiſſions 
for Goal-delivery likewiſe, grew more mean and ordinary: The chief fort of 
Men in the ſeveral Counties had formerly the power, but were found to favour 
too much of Neighbourhood and Alliance. The leading of the work there- 
fore, is now committed to the Judges at Weſtminſter, and the other made only 
Aſſociates to them. But above all, the Courts of Sheriffs, Coroners, and Leets, 
were now grown ſour with Age, having attained courſes by common practice, dif- 
fering from Oppreſſion only in Name; and yet were the times ſo unhappy, as by 
theſe courſes they had obtained favour and reſpet amongſt the great men, and fo 
gained more power from above, to abuſe thoſe below. Theſe men loved to be 
Commiſſioners of Oyer and Terminer, and having learned how to make capital of- 
fences pecuniary, found ſuch ſweetneſs, as they uſed not to be weary of their 
places, though the Country grew weary of them; and therefore diſliking uncer- 


taintics, in ſuch matters of benefit, they cannot reſt till they obtain more cer- 
tain 
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certain ſettlement in their places; ſome for Years, others for Life and ſome , 
for ever. FE | 

The Diſeaſe thus contracted by degrees, the Cure muſt be accordingly : Firſt, 

the Sheriffwwicks, much diſmembred to pleaſe” the Court-favourites, and fill the 

King's privy Purſe, and all raiſed to the utmoſt penny of the full, and beyond the . 
juſt value: A Law is therefore made to reſtore the ſeveral Hundreds, and * = 

/akes, to the Sheriffs and their Counties and all of them are reduced to the old; * * 
Rent: And it is likewiſe provided, that none ſhall execute that place in any Coun- 
ty or Hundred, who ſhall not then have ſufficient Lands in that County to anſwer 
damages for injuſtice by them done. And that no Sheriff ſhall ſerve in that plate 
above one — and then not to be choſen again for that ſervice till three years? f 3 © + 
be paſt: which latter clauſe was only by a medium taken up for the preſent OC-1 Rich. 2. © 
caſion, in regard that men of ability became very rare in thoſe times, eſpecjally “l- 

in ſome of the Counties. 

The Election of the Sheriff is likewiſe not to be forgotten; for though the 

Counties had the election of Coroners in regard they looked that no man ſhould 

come nigh their blood but whom they truſted; yet the Sheriff came not now ſo a E. . c. 6. 
nigh their ſkin, nor yet ſo nigh their Freeholds as anciently they had done, for that 

their power in Judicature was much-abated, and ſo not worthy of fo high regard; 

yet in reſpect he was ſtill to be a Miniſter of Juſtice, and his place valuable more 

than formerly, it was holden convenient that ſuch as had the chief power of Ju- E. 3 c 5. 
dicature at Weſtminſter, viz. the Chancellor, Treaſurer, Chief Baron, and the two Chief 

Juſtices, ſhould nominate the man that ſhould be their Servant; and yet in the! E. 3. a. 
Parliament nevertheleſs they interpoſed in that Election as often as they ſaw cauſe.”” 

Secondly, as touching Cauſes criminal, which more ordinarily come within the 
cognizance of theſe Courts. They generally held the ſame regard in the eye of 
the Law in theſe times, that they had done formerly; nevertheleſs, in two crimes 
theſe times wrought diverſly, urging the edge of the Law againſt the one, and a- 
bating it as to the other. The latter of theſe is commonly called Petit Treaſon, 
which is a murther | Treaſon] deſtructive to the Commonwealth, in an inferior de- 
gree, and at a further diſtance, becauſe it is deſtructive to that Legiance by which 
Families do conſiſt, and of whom Kingdoms are derived. 

In former times it extended unto the Leg/ance between Lord and Tenant, and zune, Jug 
Parents and Children: But by this Law of 25 E. 3. it is reduced to the Legrancec. 2. ſect. 13. 
only of Man and Wife, Maſter and Servant, Clerk and his Ordinary : the laſt of?” 4 fol. 
which was now lately taken up, and might have been as well laid afide, as divers 
others were, but that in theſe times much is to be yielded to the power of the Pre- 
lacy, who loved to raiſe the power of the Ordinary to an extraordinary pitch, that 
themſelves might be the more conſiderable. 

This reducing of Treaſon into a narrower ground, made the Regiment of Felo- 
nies to ſwell, A hard thing it was in a Warring time, for men to conceit them- 
ſelves well dreſt, until they were compleatly armed. Some uſed it for a Com- 
plement, and amongſt others, honeſt men had as good cauſe to uſe it, as ſome 
that were ill-affeted had a bad; and of the laſt fort, ſome did aim at private re- 
venge, though many aimed againſt the publick quiet, But however the intentions 
of men thus harneſſed might be different, the looks of them all are ſo ſour, that 
it is hard to know a man for Peace, from a man for War. And therefore the peo- 
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Of the Courſe of Civil Juſtice, 
ple were now ſo y after Peace, as they are ready to magnify or multiply all 
poſtures of arm'd men into the worſt faſhion, being well aſſur d that the readieſt 
way to keep themſelves from the hurt of ſuch men, is to have none of them at all. 
But Edward the Third had more need of them than ſo, and will therefore allow 
25 E. 3; e. 2. men to ride armed, but not to troop together, to rob, kill, or impriſon any man; 
and if any perſon did otherwiſe, it ſhould be Felony, or Treſpaſs, but not High 
Treaſon. re 
All this was in favour to the people, and yet this was not all; for when Mer 
groweth profuſe, it becomes Cruelty. Murther is very incident to times of War, 
yet is an Enemy to the Peace, of ſo high a nature, that though the King's Par. 
don may do much, yet both King and People declare it an impardonable crime, 
by the Common Law, and that the King's Prerogative ſhall not extend ſo far as 10 
pardon the ſame. This Juſtice done to the party dead, was a mercy to them that 
were alive; a means to ſave blood by bloodſhed ; and not ſo much by the King's 
Grant, as by his Releaſe. One thing more in thefe caſes of blood the people 
obtained of the King, which they had not ſo much by Releaſe as by Grant, and 
that was the taking away of Engli/hire, an ancient Badge of the Imperial Power 
of the Danes over the Saxons ; and which had either continued through the deſi- 
diouſneſs of the Saxons in the times of Edward the Confeſſor, unto the Nermans 
time, or by them taken up again, and continued until theſe times, that Edward 
the Third was ſo far deſirous to declare his readineſs to maintain the Liberties of 
the people, as to be willing to reſtore them when they failed, and in particular 
took away the manner of preſentment of Engliſbire, blotting out the Title and Clauſe 
concerning it, out of the Articles of Inquiry for the Judges Hinerant. And thus, 
14 E. 3 c. 4. whether Native or Foreigner, all men are now made in death equal, and one Law 
ſerves all alike. | 
Next unto blood, theſe times grew more ſenſible of Rauiſhments than former 
times had done. For though they had determined a ſevere penalty againſt fo foul 
a crime, and made it in the nature of a Felony capital, which was enough to have 
ſcared any man from ſuch attempts ; yet for that the proof of the matter in FaQ, 
much reſted upon the will of the Woman, which for the moſt part, grounded 
upon ſelf- reſpects, and private prudence, laboured to conceal that which could 
not be made whole by revealing ; and by after-conſent, ſkin'd over the fore as to 
themſelves, which corrupted inwardly, and endangered the whole Body. To 
6 Rich. 2- c. cure which, a Law is made to reſtrain ſuch late connivance in the Woman, by de- 
5E. 4. fol, Priving her both of her Jointure and Inheritance, which otherwiſe had been ſaved 
58. to her by ſuch compliance, as after-conſent unto ſuch violations. 
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CHAP, 6 
| _ Of the Courſe of Civil Juſtice during theſe times. 


Owe vn the courſe of the Law concerning matters of the Crown, 

1 paſſed in a troubled Wave; yet in matters of Common Pleas, it 
paſſed in a calm and full Channel, as the Reports in Print do ſufficiently 
witnels ; nor was there any change of Principles, but only ſome al- 
N | teration 


during the' Reigns of Edw. III. and Rich. II. , 7 
teration tending to a clearer manifeſtation of the ſame. I will not touch upon | 
every particular, but only upon two, which reflect ſomewhat upon the publick Po- 

licy; the one touching the courſe of Inheritance in ſome particular caſes, the other 

touching pleading in the Courts of Civil Juſtice. A 

The firſt of theſe was occaſioned from a Conjuncture of Affairs, the caſe being 

ſuch, that Edward the Third had now gotten, himſelf a new Kingdom unto that 

of England, and muſt look to maintain that by power, which he obtained by 

force; and conducing thereunto, muſt have continual employment of the Engliſh 

in that Service, as being moſt truſty to his Cauſe. And that it is unreaſonable, 

that ſuch Exgliſb as had devoted themſelves to his Service in his Cauſe, and in or- 

der thereunto, had tranſported themſelves and their Families into thoſe foreign parts, 

ſhould thereby loſe the benefit of Lieges in the Birth-right of their Children born 178. 3. a. 10. 
in thoſe foreign parts. Upon conſideration had thereof, and of a former leading 

Opinion of the Lawyers and Parliament, a Declarative Law was made, That all 

Children born without ' the King's Legiance; whoſe Father and Mother, at the. time 

of their birth, ſhall be under the Faith and Legiance of- the King of England, ſhall 25 E. 3. Stat. 
have the benefit of Inheritance within the ſame Legiance, as other Inberitors have.” 

Theſe are the words of the Statute, and do occaſion a double obſervation ; one from 

the matter, the other from the manner of the Expreſſion. 
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The ſubje&t matter is ſo delivered, not as an Introduction of a new Law, but 
as a Declarative of the old, that lay more obſcurely hidden, for want of occaſion 
to reveal itz and the ſubſtance thereof reſteth only in this: To enable the Chil- 
dren of Engh/þ Natives, born beyond the Seas; not the Children of thoſe that 
are of foreign birth, though within the King's Territories in thoſe parts, as the  __ 
Opinion, hath, been . Nor doth any ancient Precedent or Caſe warrant the ſame; N 
as might be at large manifeſted, if it might conduce to the end of this Diſcourſe. Covide ante. 
And for the ſame cauſe, after this Statute, whenas the Commons would have had a 
gencral Naturalizing of all Infants born beyond the Sea, within the King's Senio- 
ties; the ſame would nat be granted, otherwiſe than according to the former Sta- 
tute, and the Common Law. 42 E. 3. c. 10. 
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That which in the next place concerneth the manner of Expreſſion, is this: 
That a Child 1s ſaid to be bern out of tbe King's Legiance, and yet the Father and 
Mother at the ſame time to be of the Faith and Legiance of the King of England. 
It ſeemeth to me, that it intendeth only thoſe Children of En:/;/þ Parents, born 
within the King's Territories beyond the Seas, becauſe the words enſuing, con- 
cerning Certification of Baſtardy of ſuch Children, are, That the ſame ſhall be made 
by the Biſhep of ſuch place, upon the King's Writ dircfed to him; which could ne- 
ver have paſſed into thoſe places that ate not of the King's Territories: And ſo the 
Iſſue will be, That the Legiance of thoſe born in thoſe parts, though they are 
Lieges to the King, yet they are not of the Legionce of the King of En land, but 
as Lord of that Territory, | 3 
The other matter to be obſerved. concerning pleading in the Courts of Civil 
Juſtice, is this: That whereas anciently, from the Normans time, till theſe times, 


the pleadings were in the Norman Tongue, 'tis now enacted, they ſhall be hence- 36E. 3 ©: 15. 
tocth in Exgliſʒ; out of an inconvenience, I believe, rather ſuppoſed than felt. 
F TO op FEM ee N 
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For though ſome kind of knowledge of Low-Terms may be increaſed thereby, yet 

unleſs that ſhall be profefſedly ſtudied, it will breed nothing- but Nations, and they 

„See Preface an Over-weening conceit, which many times ſets men to Suits in Law to their own 

to Bel .- loſs ®; like ſome weak influence of the Celeſtial! Bodies, that are ſtrong enough to 

S Lawyer. ſtir up humours, but not to expel them, or draw them out; However, even thug 
in part is the reproach of Normandy rolled away, like that of Egypt from the Ma- 
Ates at Mount Giga. 8 * 
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AR. is ever terrible, but if juſt and well governed, majeſtical ; the one may 
- excite reſiſtance and defence, but the other conquers before blow given; be- 
cauſe it convinceth the Judgment, and ſo prevails upon the Conſcience. For that 
heart can never be reſolute in its own defence, that is at war with its own under- 
ſtanding ; nor can a Heart, confident. of the Juſtice of its cauſe, conſider ſuch a 
War otherwiſe than as Divine, and bearing the face of an Ordinance of God; and 
then how can the Iſſue be unſucceſsful? It is no ſtrange thing for Kings to miſ- 
carry. in their Vars, becauſe it is rarely ſeen that they are under good Counſel; but 
if a Chriftian Counſel miſrarry, we may conclude it extraordinary in the efficient 
cauſe, and no leſs wonderful in the iſſue and end. Upon this it con- 
cerneth a Chriſtian Nation, not only in point of honour, but of fafety and conti 
nuance, to ſettle fundamental Laws for War, againſt time of War; as of Peace 
in time of Peace. Neither was land deficient herein, ſaving that antient times 
were more obſcure in the particulars, and theſe days revealed them at ſuch a time, 
wherein we may ſay, that Edward the Third approved himſelf not only King of 
England, but of himſelf, above the ordinary ftrain of expeCtation. For being 
now become a famous Commander and Conqueror, having alſo an Army inured 
to fight and overcome, and fo might have given a Law; he nevertheleſs received 
the ſame, ſubmitting both it and himſelf to the Directory of the Parliament in 

making a #ar with France, which was three to one againſt him in every reſpec, 

but in the Title, befides the diſadvantage from Scatland, that lay continually beat- 

ing upon his Rear. The like may be obſerved of his War with Scotland; in both 

which he evidently telleth the World, that he held it unreaſonable to enter upon 

the managing of an offenſive Foreign Var, without the concurrence of the com- 

mon conſent of the People; and that not only for the thing it ſelf, but alſo for 

his own Perſonal 1 in the Service. For a King, though he be the Ge- 

neral ſima, yet is he ſo from the People; and his Perſon being of that high value, 

is not to be expoſed to every occaſion that may provoke War, without due advice 

&ſt had with the public Council; becauſe in his Perſon the People adventureth as 

ee as himſcif. And in this manner were the Wars in France by Edward the 

Third, and in concluded upon debate. In the next place, as touchin 

the Arrays of Men for War, I find no foot-ſteps of any power which was — 

HW | 4s peculiar to the King cherein, and acknowledged by the Parliament; but many 
„ | 3 | inſtances 
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Inſtanices'do I moet with in the oppolite; all which do plainly tell us, that the old | 
ſhifts of Jurati and Ob/izati-ad arma, could do little either in the calling of men i; E. 3. 4. 

fotth, or arming them for the War. But in caſe of publick defence againſt Fo- 12 Ma * 
reigners, men were ſummoned upon their Legiance as anciently was uſed. Andi E. 3. v. 
this was by both King and Parliament fully declared, and all ſuch Obligations by 3. 45, 16. 
writing called in and damned as diſhonourable to the King. In — the 20 E. a 
courſe was no leſs regular: if the War was by ſpecial direction of the Parliament, “ 
they likewiſe ordered the manner of the raiſing of Soldiers, viz. ſo many out of a _, 

County, and ſo many out of a'Burrough; all which are by the expreſs words of the 
Statute ſaid to be granted by the Knights and Burgeſſes. 

But if it was only upon the King's particular inſtigation, and not by order or ; 
conſent of the Parliament, the King in ſuch caſes being Veluntier, all the Soldiers E. 3. © 5. 
were ſo in like manner; unleſs ſome particular Law or Tenure otherwiſe obliged \ 
them. As touching the arming of Soldiers, the Law was yet more certain and 
particular. If the Soldiers were men of Eſtate, they were armed according to the 
ancient rule, aſſerted by the Statute at Vinton; or otherwiſe were eſpecially aſ- 
ſeſſed by the Parliament, ot by virtue of their Tenures. The firſt of theſe is con- 
firmed by Edward the Third in Parliament, wherein he willeth, that no man ſhall 
be urged to arm himſelf otherwiſe than he was wont in the times of his Anceſtors 1 
Kings of England. The two latter were likewiſe confirmed by another Law, 8 8 
made in the fame King's time, whereby it was ordained, That no man be con- 
flrained to find Men-of Arms, Hoblers, nor Archers, other than "thoſe ubich hold by 
ſuch ſervices, if it be not by common conſent and graut made in Parliament: By Men 25 E. 3. Stat. 
if Arms, meaning thoſe which we now call Guiraſfiers, or compleat armed; by ©? * 
Hoblers, meaning thoſe now called Ag Horſe- men. The Archers ſerved on foot, 
and were — armed with Bows, although they had alſo Swords, or other 
fuch offenſive portable Weapons. | 
The firſt of theſe concetneth only the arming of a man's own perſon, the other 
the finding of Soldiers, and arming of them, and both together ſufficient for the ſaf. - 
guard of the Rights and Liberties of the People, invaded in thoſe times by Com- 
miſſions of Arruy, and ſuch other expreſſions of Prerogative Royal: for as touch- 
ing the armiag of a man's own perſon, the Statute of 1 Edward III. formerly mer - 
tioned, is elcar in the point. And though the Statute of 25 Eduurd III. doth not 
in the latter direct, as touching the finding Arms for others, as is urged in his Ma- 
jeſty's Anſwer to the Declaration of the Parliament concerning the Commiſſion of Fol. 4:8. 
Array, July 4. 1642. yet is it therein granted, that a comp eat Soldier is within 
the Letter of the Statute; and ſeeing the perſon of the Soldier is not in the power 
of any private perſon in ſuch caſes to command him to the ſervice, it ſeemeth clear 
to me, that the Statute muſt intend the arming of him with comp eat Arms, and 
not the armed perſon of the man. The Soldiery thus arrayed, they are in the next Par. Rot. 3 E. 
place to be called to 'their Rendezvous ; the Knights by Summons ſent to the She. 5% '%. | 
riff, but the reſt by Proclamation. If the Knights appear not, a Fine is ſet upon 192. a. 
them; if others run away from their Conduct, a Mrit iſſued to the Serjeant at 
Arms to apprehend them: if they were not arrayed, then the Recognizances of . 
ſuch as undertook the work, are eſtreated. All plunder or ſpoil committed by the E . 
Soldiers in their Conda&# was to be ſatisfied by the Conductor or Commander that. 
\ Oo 2 | received 
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$o K „ «received their Pay, or Charges for their Condu&. And although the Charges for 
: Condu# had formerly de facto been defrayed ſometimes by the County by virtue of 

Commiſſions that iſſued forth, both for the raiſing and conducting of them; yet 
| this was no rule, nor did Edward the Third claim any ſuch duty, but diſclaimed 

1 K. . . it; and ordained by Act of Parliament, That both the Pay and Conduct money 
ſhould be diſburſed by the King, from the time of their departure from their ſeve- 

138. 3.c. 7. ral Counties. For to this end, and for the ſafeguard of the Realm, and for the 
maintenance of the Wars of Scotland, France, and Gaſcoign, the King had ſup- 

14 K. 3. Stat. ply from Aids, Reliefs, Wardſhips, Marriages, Cuftoms, and Eſcheats: Nor did 
pe the Parliament grant any particular Aid by the Aſſeſſment or publick Tax, but 
when they evidently ſaw the burthen of Mar to be extraordinary; as it befel in the 
Conqueſt of ſo great and potent a Realm as France was. Wherein although the 
Taxes were many, yet ſo well ordered were they, and with that compliance from 
the King, that the — endured them with much patience, ſo long as the King 
lived. Laſtly, in all theſe Caſes of Foreign Mars (for of ſuch Caſes only theſe 
Stat. Laws are to be underſtood) it was eſpecially provided, That no man ſhould be di- 
* rs. firained, or urged again his will, to go out of bis County. But in caſe of defenſive 

| War, the courſe was otherwiſe: for all men in ſuch caſes are bound by the Law 
of Nature to defend their own Country from Invaſion, in order to the ſafety of their 
own Eſtates and Habitations. They were arrayed, or gathered together by Commiſtien 
of Array from the King, armed according to the Laws formerly mentioned, and 
not by Arbitrary Order of the Commiſhoners. And by virtue of ſuch Commiſ- 
fions, they wete drawn forth and led to places where need required. Sometimes 
to one Coaſt, ſometimes to another, yet not altogether at the King's pleaſure : for 
the Parliament upon occafion ſet rules of Reſtriction, and generally exempted the 
*3 E. 3- 3. North Parts beyond Humber, from being drawn Southward, and leſt them as a re- 
ſerve for the defence of the Marches bordering upon Scotland; and ſometimes or- 
dered the Arroy ſhould be executed only in fore particular Counties, and other 
times wholly exempted the County adjacent, within ſix miles of the Sea-coaſt. 
And becauſe the King might under colour of a defence, array the people, where 
"ms ſuch occaſion led the way, and command them out of their Counties, a Sta- 
Py 45 ;. tute is made that ſtates the Caſe wherein ſuch Array ſhall be; the words whereof 
are _ ſet forth in the Books in print, whether determinatively, or careleſly, 

I cannot tell; but all of them do differ in ſenſe one from another, and from the 

Truth. 

Some of the common Books have the words thus: None ſhall be diſtrained to 

go out of their Counties, unleſs for cauſe of neceſſity, and of ſudden coming of Stran- 

gers or Enemies into the Kingdom. Others read it thus: But where neceſſity re- 

| Fol. 442. Yuireth, und the coming ftrange Enemies into the Kingdom. The King's Anſwer 
to the Parliament's Declaration concerning the Commiſſion of Array, would read 
it thus: Unleſs in caſe of Neceſſity, or of ſudden coming of ftrunge Enemies, &c. 
But the words in the Roll are theſe : Et gue nulls ne ſoient diſtreſſes d aller bor s de 
Jes Countees, fi non pur Cauſe de neceſſity, 4 ſuddaine venue des flranges Enemies en 
Reyaulme. In Engl ſb thus, word for word: And that none be diſtrained to go out 
of the (counties, if not for cauſe of Neceſſity, of ſudden coming of flrange Enemies 
anto or in the Kingdom : which words ine the point, That none ſhall 15 


E. 3. n. 
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by Commuſſion of Array drawn out of their County, but in caſe of neceſſity. And ſe - 1 
condly, that this caſe of neceſſity, is only the coming of firange Enemies into or in 
the Kingdom; ſo as probably the Invaſion muſt be actual, before they be drawn out 
of their Counties, and not only feared ; and it muſt be a ſudden Invaſion, and not of 

ublick note, and common fame foregoing ; for then the ordinary courſe, either 
of Parliament or otherwiſe, muſt be uſed to call thoſe that are bound by Statute or | 
Tenures, or Voluntiers, to that ſervice, ſeeing every Inva/ion is notdo fatal as to 
require a Commiſſhon for a General Array. Againſt what hath been thus noted, the 
judgment of dir Edward Coke in Calvins Caſe lies yet in the way, who affirmeth, 
that the Subjects of England are bound by their Legiance to go with the King in bis ro. 1. l. 
Wars, as well within the Realm, as without ; and this Legiance, he telleth us, is that 
natural Legiance which, he faith, is abſolute and indefinite, &c. and not local ; which 
if not ſo, then were not the Engh/h bound to go out of England; an inference 
that is neither neceſſary, nor is the thing affirmed certain. It is not neceſſary, be- 
cauſe Engliſhmen may be bound to go out of England, by virtue of their Tenures, 
particular Contract, or elle by ſpecial Act of Parliament, and not by virtue of that 
natural Legiance which in truth is nowhere. - 

Now for the maintenance of the point, the Reporter alledgeth two Statutes af- 
firming the thing and common practice; and laſtly, Authorities of the Judges of: K 375 
the Common Law. As touching the Statutes, one in Henry the Seventh's time, FOR 
and the other in Edward the dixth's time, I ſhall ſpeak of them in the ſucceeding 
times, when we come at them, for they are no Warrant of the Law in theſe times x 
whereof we now treat; much lefs is the modern practice of theſe later days, a 
demonſtration of the Law in the times of Edward the Third, nor of the nature of 
the Law in any time, ſeeing that it is obvious to times, as well as particular per- 
ſons, to do and ſuffer things to be done which ought not ſo to be; and therefore I 
ſhall for the preſent lay thoſe two Conſiderations aſide. But as touching the Opi- 
nions of the Judges of the Common Law, two Caſes are cited in the Affirmative, 
which ſeem in the Negative; and the reſt conclude not to the point. | 

The firſt of the two Caſes, is the opinion of Juſtice Tbirning in the time of 
Henry the Fourth, word for word thus: A protection lies for the Defendant in 2. Eb 
Writ up? the Statute of Labourers, and yet the Defendant ſpall not have fuch matter 
by way of Plea, viz. That the King hath retained him to go beyond the Sea : for the 
King cannot compel a man to go out of the Kingdom; that is (as the Reporter faith) 
Not without Wages ; intimating thereby, that if the King ſhall tender Mages to any 
Man, he muſt go whither the King ſhall pleaſe to ſend him ; which is not only 
deſtructive to the opinion of Thirning concerning the Plea; but alſo (though grant- 
ed) is deſtructive to the Reporter's Jud2ment in the main point. For if an Eng- 
liſeman may refuſe to go without Wages, then is he not bound to go by any na- 
tural abſolu's Legiance, as the Reporter would have it. And as touching the ſe- N t. Wt. 
cond Caſe, which is Bigot's and Bobun's Caſe, it cleareth the fame thing; for it Baniel t me 
was reſolved, that they ought to go but in manner and form according to the Statutes ; 294 
then is not the ground in the abſolute Legiance, for that is not qualified, but in the 
politive Szatute-law, which tieth only in manner and form, and that by volun- 
tary conſent in Parliament. 

The reſt of the Caſes do neither conclude the main point, nor the particular 
thing that the Reporter intendeth: For he would imply to the Reader, 1 * 

FEW 
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liſkmen were anciently uſed to be imprgſed for the Wars in France and hereunto 
he voucheth one Authority out ot ancient Reports of Law in Edward the 
* 4. fa. Third's time, one Authority in the time of Henry the Fourth, and three in the 
is time of Henry the Sixth: none of all which do ſpeak one word concerning Inprell. 
12H-4-7- ing. And that in -Edcard the Third doth imply the contrary ; for the Caſe is, 
—_— a Pracipe quod redibat, 2 Protection was offered by the Defendant, as ap. 
17 H. 6. Pio pointed to go beyond the Sea with the Duke. of Lancaſter ; and the Plaintif, 
I. 6. :5. Counſel alledged, That be Defendant had been beyond Sta with the Duke, and was 
returned. To this the Defendant's Counſel anſwered, That the Duke wwas ready ts 
return again; and for this cauſe the Protection was not allowed. Yet a Nuære is 
made upon this ground, that it might be that the Defendant would not go over 
with him, nor was it proved that he would; which ſheweth plainly, the party was 

not impreſted; for then the thing had not been in his power to will or nill. 
Ihe haſt inſtance that the Reporter produceth, is that of Forinſecum Servitium, 
or Fercgn Service, and that ſeemeth to be Knight-ſervice to be performed abroad. 

But this falleth ſhort of the Reporter's intention in three reſpects. 
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| Firſt, Though it belongeth to the King, yet not to him only, but to other chief 
Br 2.1b. 2 Lords; fo faith-Bradeon. 
fol. 36, & 37. Secondly, It is not due from every Engliſhman. | 

And laſtly, It is a Service due by virtue of Tenure, and then the Concluſion will 
be, That which is due by Tenure of Lands, is not due by natural and abſeJute Legi- 
ance : and ſo this Foreign Service ariſing meerly by compact and agreement between 
Lord and Tenant, and not by the natural duty of an Engliſt- born Subject, (which 
is the thing that the Reporter drives at in all his diſcourſe) will be ſo far from main. 
taining the Reporter's opinion, as it will evidently deſtroy the fame. 

And thus the poſture of this Nation in the Field remaineth regular in the rule, 
whatever hath been ſaid againſt it; notwithſtanding that in the very inſtant of Ac- 
tion there may be ſome irregularity, which no doubt both was, and ever will-be, 
in ſtormy times. Nor did it conquer the Law: For though War may ſeem to be 
but a ſickneſs of the State, yet being in truth, as the Ulizmum refugium, and or ly 
reſerve unto Law, beaten to a retreat by oppreſſion ; it is no wonder if this motion, 
or rather commotion, that brings on the Law of Peace in the Rear, be Mill and 
ever ſubject to a rule of Law, how unruly foever it ſelf ſcemeth to be. Now be- 
cauſe Law imports execution, and that preſuppoſes a Trial, and it a Court ; therefore 
did our Anceſtors (amongſt other Courts not regulated by the Common Law) form 
a Court for the ſervice of War, called the Curt. Martial, or the Conflabie's Court, 
according as the Office of one or the other had the preheminence. The proceed- 
ings herein were ordered, as I ſaid, not according to the Common Law, for that 
is like the Land, much diſtant 'from all other Nations; and the Negotiation of 
this Illand with other Nations (as in time of Peace, ſo of War) requires à rule 
common to all thoſe Nations, or otherwiſe no Negotiation can be maintained. And 
for this cauſe the proceedings in this Court were ever according to the rule of the 
Civil Law. The work of this Court is principally Judicial, and in ſome caſes Mi- 
aiſterial. 


The firſt reflects upon Cauſes Foreign and Domeſtick, and both of thoſe are 
either 
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either. criminal; and ſuch, as concern the common Peace, of the glace of. Mar, or 
more civil, relating only unto private intereſt. As touching 52 750 of theſe, I 
ſuppoſe it is no Bull, to ſpeak of a common Peace, in the place of War. For a 
common Peace muſt be each party within it ſelf, or otherwiſe no party at private va- 
riance can ſubſiſt within it ſelf, much leſs make Var with the other; and therefore 
in order unto Var, there muſt be a Law of Peace, for the Trial of Offenders, and 
uniſhing them for offences committed againſt the good Government of the War : 
Such as are breaking of Ranks, deſerting the Standard, running away from the Co- 
lurs, Mutinies, Murders, Rapes, Plunderings, private Quarrels, Diſobedience to 
command, and ſuch-like ; all which do bear the ſhew of crimes againſt the com- 
mon Peace of the Army and the Country. 


Of the ſecond ſort, are matters concerning Quarter, and Contracts in order to 

the government of the War, ſaving ſuch as are made before either part be inrolled 

for the War. For if a man doth covenant to ſerve in the Far, and keepeth not 13 Rich. 2. 
his day at the firſt Rendezvous, he is to be attached by Writ at the Common Law. hh 3 
Cauſes Domeſtecal likewiſe fall under the like diviſion: for whatſoever cauſe may it. 
be Foreign, may alſo be Domeſlict; becauſe the Army is ever embodied within the“ Nich. 2. c. 
Kingdom, and muſt be under the Directory of the Martial Law upon the firſt Legia. fo. 
mic FRO. Now though the particular Laws of the Army, for the govern- 194, 2. 
ment thereof, be ordinarily according to the prudence of the General, yet cer> 

tain Fundamentals have been ab Ant:quo, made by Cuſtom, and the Parliament, 

againſt which the courſe of Judicature muſt not go. And as the Parliament ſaw 

need, it ſet alſo particular directions; as for the payment of Soldiers Wages, for re- 

medy of waſtings and plunderings in their own Country, and other ſuch emergen- 22 
cies. But the execution of all theſe Laws originally was in the Marſhal of the] R. 2. n. 25. 
Army. And becauſe that the Army was generally diſſolved, or ſuch perſons en- 

gaged in ſuch matters of controverſy departed from the Army before the ſame were 
concluded, therefore the Mar/hal's-Court continued, in order to the determining of 

theſe matters. And in continuance of time, other matters alſo crouded into that 
Society, although ſometimes under the Directory of the Conſtable of England, as 
well as at other times under the Marſbal; more particularly, that power of deter- 
mining matters concerning Torniament; a ſport that like a Sarcaſm tickles the 
fancy, but wounds the heart; and being of as little uſe in a Commonwealth as of 
benefit, therefore is laid aſide; nor need I to ſpeak any more concerning it. There 

is one thing more ſomewhat like a Torniament, but that it is in good earneſt, and. 

that is called Due / . This cometh likewiſe within the Cognizance of this Court, 14 
but in a Miniſterial way, and as ſubſervient to the Common Law, in caſes of Ap- 

peal and Right. Hereof needs likewiſe little more than the naming, and there- 

fore I ſhall leave the Reader, that would underſtand the particular managing there- 

of, unto the diſcourſe compiled by the Duke of Glaucefter in Richard the Secand's Gledl. 129, 
time, 


Laſtly, As touching the antiquity of this Court, though it may be great, yet 
the power thereof was doubtful, and ſcarce taken notice of in any publick AR of 
State, till about theſe times ; whenas a complaint was made by the Commons for 
the encroachment of that Court upon the Liberty of the People; and bounds 4 the 

g urts 
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Courts of Common Law. Nor is it ſtrange, that ſuch unquiet times brought 
forth ſuch Precedents : but much more ſtrange, that the Common law held bin 
head againſt ſuch violent irruptions of War. os a | 
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CHAP. XI. 
Of the Peace. 


OU have ſeen the Kingdom in Armour, now ſee it in Robes, and you wil 

ſay that its Majeſty therein is as grave, as it was in the other brave, It is 
true, the tempers are ſo contrary, as it may be wondred how one and the ſame 
ſhould be wiſe and willing for both: but when God will do much, he gives much, 
and can make a People as one man, like unto Caleb, fitted both for War and Peace, 
Beſides, the Times were now much conducing hereto. It is vain to endeavour to 
allay Humours in the Body which are maintained by Agitation; they muſt be pur. 
ged out, or the whole will ſtill be endangered: and therefore, although Kings hi- 
therto did endeavour to eſtabliſh a peaceable Government, yet being led by ill Prin- 
ciples of private Intereſts, they laboured to little purpoſe. But now the Scene i; 
altered, and one wiſe moderate King, that was as wile as valiant, did more than 
they all. And firſt ſet a rule upon his own defires, contenting himſelf with the 
condition of an Exgliſb King; and then upon his people, making them contented 
with the condition of Engh/bmen. 


The order herein was no lefs obſervable; for the former wrangling Times 
having trained up the minds of men in a tumu'tuous way, nor could they ſkill to 

ce in the ſteps of Peace, the King led them into Foreign Parts to ſpend their 
heat till being cither weak or weary, 2 are contented to re ura home, and 
ſtudy the happineſs of a quiet Life. Theſe men thus ordered, the reſt at home 
are made more cool, like a Body after Phyſick, and all are now contented to ſub- 
mit to Law and Magiſtracy. A fitting time now it was for Juſtices of Peace to 
come upon the Stage in their beſt garb. For though the work was more ancient, 
yet like ſome looſe Notes laid aſide in ſeveral places, it was not to be found, but 
at a diſtance, and after a long delay. But Edward the Third ſums up all into one 
brief, and brings a compleat Model thereof into the World for future Ages to ac- 
compliſh, as occafion ſhould lead the way. The courſe was now eſtabliſhed to 


E. 3. e. 16. have Juſtices ſettled in every County, there to be reſident and attending that Ser- 
5 


1. E. 5. 5. f. vice. Firſt, they were named Guardians, or Wardens of the Peace; but within 
nr few Years altered their Title to Juſtices. Firſt, they were choſen out of the 
wy . © a. good and lawful men of each County: After that, they were two or three - choſen 


out of the worthieſt men, and theſe were to be joined with Lawyers. Then 

34 E. 3. c. 1. was one Lord, and three or four in each County of the moſt worthy men, 
_  adjoined with ers. Afterward, in Richard the Second's time, the num- 

+2. e ber of the Tuftices in each County might attain to the number of fix, and no 
„„ Steward, &c. of any Lord to be admitted into the Commiſſion ; but within half a 
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year all is at large, ſo be it that the choice be out of the moſt ſufficient Knights, 

Eſquares, and Gentlemen of the County. Aga, within two years, the number in | 
cach County is ſet at Eight; yet in all theſe the Le and Serjeants were not 14 Rich. 2. 
reckoned, ſo as the work then ſeemeth not ſo much as now-a-days, although it © **: 

was much of the fame kind; and yet it grew up into that greatneſs which it hal 

by degrees. Before they were ſettled by Edward the Third, there were Cuſtodes 

pacis, which might be thoſe whom we now-a-days call the High Conſtables of the 

Hundred, whoſe work was purely Miniſterial, [2yere, if not Judicial, as Con- 

ſervators of the publick Peace.] : 

About the ſecond year of Edward the Third, the Guardians of the Peace had 

wer of Oyer and Terminer, in matters of riding armed, upon the Statute 2 Edw. z. | 
After that, they have power of enquiry by Indictment in certain Caſes ; within four : E. ;. c. z. 
years after, they have power of Oyer and Terminer in Caſes of falſe Jururs, and gf. 3- © K 
Maintenance: and about ten years after that, they obtained like power in matters ,s ko 5 * 
of Felony and Treſpaſs. The way of Commiſſions in caſe of Life and Member, thus 17 R. 2. c. 10. 
opened, another occaſion of Commiſſion offers itſelf for a determinatiye power, in 

caſe of offences againſt the Statute of Labourers; and the Cognizance hereof is 

ſoon ſettled upon Commſſiofters in the Counties ſpecially choſen for that Service; 25 E. 3. 
which queſtionleſs, as the Times then ſtood, was as commendable a work as it 5, E. 3 4. . 
was neceſſary. For Soldiers were ſo many, that Labourers were very few; and 

thoſe that once are accuſtomed to Arms, think ever after meanly of the Handicraft ; 

nor will they ever ſtoop thereto, after their Spirits are once elevated by maſtery of 
Adventures. And ſecondly, thoſe few Labourers that remained of the Sword, 
Plague, and other diſaſters of theſe waſting times, underſtood their advantage, and 
ſet a value upon their Labours, far above their merit ; apprehending that men would 
rather part with too much of a little, than to let their work lie ſtill that muſt bring 
them in all they have. But theſe Commiſſioners laſted not long, though the work 
did. The Tuftices of Peace are looked upon as meet for that ſervice; and it is 
a vain thing to multiply Commiſſions, where the work may be done by one, that 42 E 3: c. 5. 
before this time had obtained an additional Cognizance of all Cauſes of Riots, 

Batteries, wandering dangerous Perſons, and Offences in Werghts and Meaſures, 

and in Pur veyance. To them, I ſay, all this work concerning Lebourers is alfo 34 E 3. © 5» 
committed by the Parliament; and herewith a way was laid open for Crimes of 

greateſt regard under Felony, to be determined by Trial in the Country, according 

to the courſe of Common Law. ; 

The iſſue of all which was, not only eaſe to the people, but a great eſcape from 

the rigour of the Counci/-Table in the Star-chamber, and the King's Bench at 
Weſtminſter, on the one fide; and alſo from the gripe of the Clergy on the other; 

who hitherto held the Cognizance of the Markets in Weights and Meaſures to 
themſelves. This Model ſo pleaſed all men, that Richard the Second, that was 

pleaſed with nothing but his own pleaſure, gave unto the Juſtices of Peace yet 

farther power to execute the Statute at Northampton againſt ritous ridings, and to 14R. 2. c:. 
ſettle the Wages of Labourers and Servants, to puniſh unlawful Huntings by the 

meaner ſort of people, and Regrators of Wool, falſe Weights in the Staple, unlaw- 


ful wearing of Liveries, and unlawful Fiſbings contrary to the Statute at min- 3 4 c. 8. 
4 
. Ls 


fer 2. Thus was the power of Juſtices of the Peace grown to that heighth in . 

theſe and other things, that it undermined, not only the Council- Table and King's 16 3 

Bench, but the Commiſſions of Gao. delivery and of Oyer and Terminer ; 8 _—_ 
| P p | | orth, 
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forth, as their work was much leſs than formerly. For Neighbours, in caſes of 

crime, are better truſted with the Lives and Eſtates of, men, than Strangers ; fo as 
in all this, the people are ſtil] the gainers. 
The manner of Judicature by theſe Juftrcer of the Peace (\ill remains : nothing 

i; R. 2. c. 2. appears by any Statute in theſe times, that one Juſtice of the Peace might do alone, 
but record a forcible Detainer ; although queſtionleſs, in point of preſent ſecurity of 
the Peace and good Behaviour, by the intent of the Statutes he might do man 
things; but in Caſes of Oyer and Terminer all muſt be done in publick Seſſions, which 
the „ of the Peace had power to hold by Commiſſion only, until the thirty-fixth 

25 -.c.1. year of Edward the Third: and ever aſter that, they held their Seſions by virtue of 

5. 2. © + the Statutes, and had power to determine divers things in their Sgſions according to 
diſcretion. Theſe were remedies after the Fact; now ſee what preventing Phyſick 
theſe times afforded. 7 5 * 

One thing that much irritated the ſpirits of men into diſcontents, was falſe News; 
or ſlanderous reports, raiſed and ſpread amongſt the great men. For in theſe Times 
the Lords were of ſuch a conſiderable power, as the vexation of one Lord, proved 
the vexation of a multitude of the meaner ſort. And though the Statute of Weft- 
minſler the 1. formerly had provided againſt ſuch Tales, yet it touched only ſuch as 
concerned diſcord between the King and le, although by implication alſo it might 
be conſtrued to extend farther. But Richard the Second, willing to live in quiet, 
that he might enjoy his pleaſure, would have the people know their daties in plain 

2R 2 c. 6. words, and d to a 5 That all ſuch as publiſhed ſuch falſe News, tending 

t: R. 2. to ſow ftrife between the Great Men “, ſhould be impriſoned until the firſt Mover 

Tem was found ; and if he were not found, then the Relater ſhould be puniſhed by 
advice of the Council: So much power was then given to the Council, whatever 
It Was. 

Thus the ſeed was choaked, or was fo intended to be, though every paſſion was 
not thus ſuppreſſed. For ſome angers conquer all fear, and will hold poſſeſſion 
come what will. In the next place therefore, proviſion is made againſt the firſt 
Actings in ſorting of parties by Tokens and Liveries; utterly inhibiting the meaner 
ſort of the people from giving of Liveries to maintain quarrels, upon pain of Fine 

+R 2. c. and Impriſonment, and the Trial to be before the Juſtices of Afſize ; which it ſeems 
was in affirmance of former Laws, as by the Preamble of the Statute doth appear, 
though the Laws themſelves are not extant. About fifteen. years after, it was by 

i6 R. 2. c. 4. ſad experience found that the Lords maintained quarrels by multitude of Liveries; 
and therefore another Law was made, inhibiting the Lords to give Liveries to any 
but their menial Servants : and it is ordered, that the Juſtices of the Peace ſhall make 
enquiry of ſuch offences, and puniſh them according to their diſcretion, 

A third prevention was provided againſt gathering together of Parties, after they 
are ſorted: For the humours may ſo abound, as nothing will keep them in; 
they mult either break out into a ſore, or a long ſickneſs of State will certainly 

E 3. c. 3. follow. To this end therefore, the Statute made at Northampton is again revived, 

7 8. 3-& '5- expreſly forbidding all perſons to ride armed, unleſs in ſome particular caſes, of ex- 

i + ecuting Juſtice, or guarding the Perſon of the King, or his Juſtices, and ſuch- 
like. And if men will be 5 adventurous as to out-dare Law by publick force, 

Troopings together, and riotous Ridings, another courſe is taken, not by , 

0 
Not- Theſe Statutes were made on occaſion of a Quarre! between William Wickham Biſhop of Win: hoſter 


and Jebn of Gaunt, who had been ſcandalouſly reflected on by WH iclham and his Clrgy, even in their Pulpits, 
dee ums Life. 3 c 
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of the Peace, but rather of War, directed unto valiant perſons in every County, 
and they have power thereby to apprehend, ſuch . Offenders, and impriſon them 
until the Gaol-delivery, though no Indictment be found thereof, until the Gaol- 
delivery ſhall be, By this Commiſſion, therefore power is given of Poſſe Comitalus, 
in nature of a Commiſſion of Array, with an additional power of fighting and deſtroy 
ing; ſo as though the King granteth the Power by the Commiſſion, yet the Parlia- 
ment giveth the Power to the Commiſſion : and be it a Commiſſion for Peace, or 
War, it is originally from that Power. 1 2 


#7 


ſupporting ſuch Riotous ways, v:z. Caſtles and Gao 
41 them to their Counties. For Gacli and Caftles are taken promiſcuouſly 
for places of ſecurity, in times of Peace to keep ill perſons from going out, and 
in times of War from getting in. Amongſt theſe, ſome - belonged to the King, 
and were committed to ſuch as he favoured, who commonly (in lch times of Op- 
preſſion and Violence) grew too big for Juſtice, uſurping a Gasol. delivery, and 
making ſuch places of, ſtrength, many times, even to the innocent, a Priſon to 
keep them from the Law; but unto guilty perſons, an Aſylum to defend them 
againſt the Law. And theſe thus Detonging to the King, were under no Law, 
but of Prerogative ; whereas other Caſiles of private perſons were under the yoke 
of the Statute, 13 E. 1. For remedy of all which, the King's Caftles are once 
more returned to the Sherif's Cuſtody, by AR of Parliament; who queſtionleſs 
have the power to diſpoſe of all places of ſtrength, whether in order to Peace or 


The fourth and laſt prevention, was the wing away means of continuance and 


Sheriff's, who is as well the King's Officer, as the Kingdom's Servant; and much 
intruſted by the Law, in the execution of its own power. And thus is this Nation 
now prepared for a ſettled Peace; a condition that is long in ripening, and ſoon 
rotten, unleſs it be well fenced and over-awed by a good Conſcience. But Richard 
the Second was neither ſo good, nor ſo happy; his Heart affected to be high, but 
his Head could-not bear it ; he turns giddy, and runs far wide. Thoſe that would 
reduce him, he enforces into foreign Countries ; and himſelf holds on his career 


of that Kingdom, he loſt England: and whilſt he plays his game in that Country, 
another plays King by your leave, in this, and ſteps into the Throne ; teaching the 
King thereby this Leſſon, though too late; That Non-refidency is dangerous for a 


War; and could not diſpoſe them into a more ſafe and indifferent hand than the 


over Hedge and Ditch into Ireland; where under pretenſion of holding poſſeſſion 


Fright but unto a Prince fatal, unleſs bis Subjetts be faſt to him when be is looſe to 


out of the Cuſtody of private bands, 13 R. 2. c.:5, 
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© ; I. 6-2 


A ſummary View of the Courſes of Henry the Fourth, Henry the 
Fifth, and Henry the Sixth, in their ſeveral Reign... 


k *, was the baniſhed Duke of Hertford, Son of 
of Gaunt, and by his death now become Duke of Lancaſter by Title; 
and as the Times then were, it proved not hard to get more. For in uncertain 


| Commonwealths, it is an eaſy thing for a man of opinion, thathath leſs than his due, 


to get more than he ought. As Son of of Gaunt, this Duke had the people's 
good wiſhes: he (a wiſe and a brave man, and under oppreſſion) gained the more 
upon the people, by how much they love brave men, and compaſſionate ſuch as 
ſuffer wrong ; eſpecially from ſuch perſons from whom they all found the like 
meaſure. All theſe concurring with the King's abſence, invited the Duke to ad- 
venture himſclf upon the influence of the people's favour, to gain his own right, 
and what more the _ would allow him; and if no more; yet his Honour is 
ſaved ; he came for his own, and attained his end. X 

Thus then he comes over without Army, or foreign Power, or other help, 
ſaving the advice and intereſt of Archbiſhop Arundel, who was his Companion in 
ſuffering, Partner in the Cauſe, and no leſs welcome to the Clergy, than the Duke 
himſelt was to the people; and ſo gained power to the Duke, though he brought 
none. Upon their arrival, the Aſpects of all are benign, the Dukedom waits for 
him; and in that, as in a Mirrour, he beholds the way fair and eaſy + ; yet further, 
it pities him to ſee the Kingdom fo torn in pieces and ſpoiled. The people knew 
him able, and hoped him willing to amend all: they offered him their Service; 
which he accepts, and therewith the Crown. So hard a thing it is for to put a 
ſtop to a Conqueror in his career. | 

By this time was the Duke of Hertford thus become Duke of Lancaſter, and 
King of England, under the name of Henry the Fourth, by a defign that in the 
was more eaſy than commendable : and which being effected, coſt more ſkill 
to make that ſeem fair which was ſo foul, than to accompliſh the thing. He 
therefore firſt heaps together Titles, enough to have buried the clamour of Uſur- 
pation, if it would have ſucceeded. Conqueſt was a Title freeſt from Diſpute 
whilſt Power holds; but it looks better from a foreign Enemy, than one ſworn to 
the Engliſh Crown ; and therefore after that had ſerved his turn, he diſclaimed it; 
as that which was, though meet enough to have, yet unmeet to hold. 

His right by Defignation from his Predeceſſor he glanced upon, but durſt not 
adventure it too deep into the people's conſideration, whoſe Anceſtors had formerly 
over-ruled the Caſe againſt King Jabn. He then ſtayed upon a concealed Title 
from a concealed Son of the Third, of whom they who liſted might be 


perſuaded, but few believed the thing, nor did himſelf; but thence takes his flight 
up to a Jus Divinum, or ſome hidden Fate that called him to the work; but even 
there his Wings failed him, and ſo he falls flat upon the People's Election, De 


bene eſſe. Some of theſe, or all together, might make Title enough for a great 
L, | an 
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Man that reſolved to hold by hook, what he had got by crook; and therefore 
truſſing them up all together, he enters his claim to the Crown, As coming from 
the Blood Royal frem King Henry, and through the Right that Gerd his Grace hath 
ſent me; 01th 1 heip of my Kin and Friends to recover the ſame, which was in {oint 
to be undone for want of good Governance, and due Juſtice. The extract of all is, 
that he was choſen by People and Parliament then ſitting. And albeit that 
by the Reſignation of R:chard the Second, the Parliament might ſeem, in ſtrict 
conſtruction of Law, to be expired, together with the King's power who called 
them together; yet did not that Parliament fo apprehend the matter, but proceed- 
ed not only to definitive Sentence of dip him, but declared themſelves 

their Commiſſaries, to be the Three States, and Repreſentative of the People of 
England; maintaining thereby their ſubſiſtency by the conſiſtence of the Members 
together, (although their Chief was for the preſent like a Head in a Trance) till 
they had chaſen 2 the Fourth to ſucceed to the Throne; by this means pre- 
venting the conceit of diſcontinuance in the very Bud of the Notion. 

Much like his entry was his continuance, a continual tide of Foreign and Do- 
meſtick War and Conſpiracy, enough to exerciſe his great Courage; although he 
was more wiſe thag warlike, being loth to take up Arms; (for well he knew, 
that a ſick Title never ſleeps but in a Bed of Peace) and more loth to lay them 


down: For beſides Victory, whereby he gained upon his Enemies in time of 


War, he knew how to make advantage of them in time of Peace, to ſecure his 


Friends, to keep others in awe, to enforce ſuch Laws as ſtood with reaſon of State, 
and the preſent poſture of Affairs: and where Laws failed, to fill up the period 
with Dictates of his own Will. And upon this account the Product was a Govern- 
ment full of Ulcers, of Bloodſhed, without regard of perſons, whether of the” 
Lay or Religious Order, without Legal Trial, or Privilege of Clerk. So was Arch- 
biſhop Walden dethroned, Archbiſhop Scrocp put to death, and Dukes were diſ- 
mounted without Conviction or Imputation, ſaving of the King's diſpleaſure. Taxes 
multiplied, and although begotten upon the Parliament, were like ſome mon- 
ſtrous Births ſhewn to the World, to let it know what could be done; but con- 


- cealed by Hiſtorians, to let it know what may not be done. Yea, the Privileges Valing. 


of Parliament invaded in point of Election: A thing that none of his Predeceſſors 
ever exemplified to him, or none of his Succeſſors ever imitated him in. Nor had 
he purpoſed it, but that he was loth the People ſhould know more of the Go- 
vernment than needs muſt. 
To keep off Foreign Troubles, he made Peace with France for longer time than 
he lived; yet was ever infeſted with the Sword of St. Paul“, in behalf of Richard * © French 
the Second's Queen; and with the Factions between the Houſes of Orleans andè 
Burgundy, in which he had intereſted himſelf to preſerve the Foreign Neighbour- 
hood in Parties one againſt another, that himſelf might attend his own ſecurity at 
home. He would have moved the Scots, but they were already under Engiifþ 
Banners; nor could he reach ſo far, having ſo many Enemies even in his own 
boſom. The Welſ> were big with Antiquity, and Mountains of Defence; they 
begin to bethink themſelves of their Antient Principality, hold the King's Arms 
at hard duty, till by Laws enacted in Parliament, they loſt their Liberties of bearing: H. 4. c 12. 
Office Miniſterial, or of Judicature, of holding Caſtle, of Convention without the f H. + c. 26. 
King's Licence, yea, of Purchaſe; and ſo by degrees were brought down from 37 7, ©. '% 
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the height of a Free Principality, to be ſtarved in their power, and inferiour to a 
Free People. And thus the Ve on the one fide, the diſcontented Lords on the 
other, and Mertimer's Title in all, ſo buſied the King, as though he lopped off 
the Tops as they ſprang up, yet they ſprang. forth as they were lopped ; nor was it 
the King's lot all this while to find out the root of All, or to ſtrike at that. 

Laſtly, when time had made all Troublers weary, yet he ſtill fits upon Thorns ; 
he was jealous of his Subjects, jealous of his Son, yea, jealous of himſelf : it being 
ever the firſt and laſt of his thoughts, how to keep his Crown. For the moſt part 
of his Reign, he was troubled with the walking Ghoſt of Richard the Second ; 
ever and anon he was ahve, he was here, he was there, and ſo the people's minds 
were always kept at random; but when all theſe Spirits are conjured down, 
Richard the Second's Ghoſt is yet within Henry's own breaſt. So ruled Henry the 
Fourth, an unhappy confident man, that dur, —— more thon be would, did more 
than be cught, tous ſucceſsful in what be did, yet never attained his end, to be ſure of 
his Cr:won, ond quiet of mind. For a Plaiſter to this Sore, he turned ſomewhat 
towards Religion ; but ſhewed it more in zeal to Church-men, than in works of 
Piety : and therefore may be thought to regard them rather as his beſt Friends in 
right of Archbiſhop Arundel, than as in relation to Religion. Yet, as if he over- 
looked that, he defires their Prayers, becomes a ſtrict oblerver of ſuperſtitious Rites, 
is fiery zealous againſt the Lollards, intends a Journey into the Holy Land, and 
War againſt the Infidels; the common Phyſick of guilty Kings in thoſe days. Briefly, 
he did will to do any thing, but undo what he had done; and had done more, 
had his Journey to the Holy Land ſucceeded. But (whether haſtned or delayed 
by a Prophecy. of the ending of his days, falls not within my Pen to cenſure ;) 
entring upon the Work he died, in the beginning of his purpoſes, in the midſt of 


Feruſalem *. 


The Parliament was then fitting, and was witneſs of the death of Henry the 
Fourth, as it had been of his entrance upon the Throne, as if purpoſed to ſee 
the courſe of the Crown in the doubtful current between the two Houſes of Lan- 
caſter and York; and to maintain their own Honour, in directing the Scepter 
according to their warranty upon a. late Intail by Act of Parliament. Yet did not 
all reſt upon this: for the Heir of Henry the Fourth was a Man every inch of him, 
and meant not to zoot upon the point: His Father died a King, and he his Heir 
had the Crown, and was reſolved to hold it. A rough young man he had been 
formerly, and bold enough to out-face ſmall doubts in point of Succeſſion ; for he 
could (for need) out- face common Civility itſelf. This might have lien in his way; 
for he that cannot govern himſelf, can much lefs govern a Kingdom. Yet a hidden 
providence concluded quite contrary, and rendred him a clear Teſtimony of a 
ſtrange change by the anointing Oil, like that of Saul, that forthwith had the Spirit 
of another man. So though not hammered thereto by Affliction, as was Edward 
the Firſt, yet was he his parallel in Government, and ſuperiour in Succeſs. Being 
ſeated on the Throne, all men thought it dangerous to abide the adventure of the 
Turn of this King's Spirit. The Clergy had but yeſterday tried the Maſtery, with 
the Laity, and gained it but by one Vote: there was no dealing with the Clergy 
whilſt Archbiſhop Arundel lived, nor with him whilſt Henry the Fourth lived, 75 
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his Merits were in memory; but now they both are dead, the Clergy 
Laity are upon even ground, This might make the Clergy now not over-confident : 
The Lords looked on the King as a man like enough 10 firike him that ſtands next. 
The wiſe men ſaw he would be doing; ell men were tired with Inteſtine Quarrels ; 
and jumped in one, That He (i.e. Henry V.) that would be in action, ſhould act 
abroad, where be might get Renown, and a Purchaſe big enough for his Spirit. 

Scotland was a Kingdom yet incompetent to the King's Appetite. France was 
the fairer Mark, and better Game; and though too big for the Engliſh gripe, yet 
the Eagle ſtooped, and ſped himſelf ſo well, as within fix years he faſtned upon 
the Sword-and Scepter, and a Daughter of France, and might have ſeized the 
Crown, but choſe to ſuffer a blar to lie upon his Title derived from Edward the 
Third, rather than to incur the cenſure of Arrogancy over a ſtooping Enemy, or 
to pluck the fruit from the Tree before it was fully ripe ; which in time would fall 
into his lap by a better Law than that of the Sword: Otherwiſe it might be well con- 
ceited, that he that hath both Right and Power, and will not ſeize, diſclaims. Beſides, 
the King was as well Inheritor to his Father's Fate as Crown : ſtill he had ſucceſs, 
but the end was ſo far diſtant, that he died in the way. thereto; the brave Dauphin 
of France maintaining War (after his Father the French King had yielded up the 
Bucklers to Henry the Fifth) till Henry the Fifth died, and the Exgliſb did forgo 
what they had formerly gotten in France by the Sword of that great Commander. 
Nor did the Engh/ſþ gain any thing in the concluſion of this War, but an honour- 
able windy repute of being one of the five Chief Nations of Chriſtendom, (if 
honour it be to be reputed amongſt the Nations) a Conqueror of France, the chief 
Leader unto the dethroning of three Popes at once, the Election of Pope Martin, 
and of giving a Cure to that deadly Wound of the Popedom which had ſpent the 
blood of two hundred thouſand men's lives loſt in that Quarrel. 

Theſe foreign Engagements made the King leſs ſollicitous of the point of Pre- 
rogative at home; and the rather, becauſe he knew the way to conquer his private 
Enemies Arms, and his Subjects Hearts; without loſs of Honour in the one, or 
Reverence in the other. He loved Juſtice above the rank of his Predeceffors, and in 
ſome reſpects above himſelf ; for he advanced Gaſcaign for doing Juſtice, though 
to the King's own ſhame. He liked not to intrude himſelf into Elections, and 
therefore, though requeſted by the Monks of Canterbury, he would not nominate 
a Succeſſor to Archbiſhop Arundel, but left the whole work to them. In the Au- Antig. Brit 
thority of his place he was moderate, and where his Predeceſſors did matters with- 5 
out the Lords conſent ; when he made his Uncle the Marquiſs of Dorſet, Duke of eg. 
Exeter, and had given him a Penſion to maintain that honour, he aſked the Lords 
conſent thereto ®. To the Clergy he was more than juſt, if not indulgent ; led thereto * Note, by the 
by his Father's example, as being wrapped up in the ſame Intereſt, as I conceive, den 4. 
rather than out of any liking of their ways, now growing more bold upon Uſurpa. Houſe of 
tion than in former times. Or it may be, that having prevailed in that work in + ar _ 1 
France, which to any rational man muſt needs appear above the Power of the King, v. 1 
and all the Realm of England; he looked upon it as more than human, and him- Member: of 
ſelf as an inſtrument of Miracles. And was ſtirred up in his Zeal to God, accord- Boy. — 
ing to his underſtanding in thoſe dark times, to give the Clergy ſcope, and to plea- 
fore them with their liberty of the Canon-Lau, that began now to thunder with 
| — 8. Fire 
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Fire and Tetror-in ſuch manner, that neither greatneſs nor multitude could with. 


and his Lady in caſe of Blood-ſhed in Hoy Ground; and their hot purſuit of the 
Lord Gobbam unto a death of a new nature, for ſomewhat done which was ſome. 
times called Treaſon, and ſometimes Hereſy. And thus became Henry the Fifth 
baptized in the Flames of the Lollards, as his Father had ſadly rendered up his 


of light, rather than in oppoſition againſt the light: For in his laſt Will, wherein 
ious and fincere, amongſt his private ds, he for- 
gets not to reflect upon Religion to this purpoſe. We further bequeath (faith he) 73 
the redundant Mercy of the Moſt Excellent Saviour, the Faith, Hope, and Charity, 
the Virtue, Proſperity, and Peace of the Kings our Succeſſors, and of our Kingdom 
England; that God for bis goodneſs ſake would protect, viſit, and defend them from 
Di viſons, Diſſenfions, and from all manner of deceitfulneſs of Hereticks. And thus 
the Piety, Juſtice, and Moderation of the Fifth, adorned and crowned the 
Honour of his Courage and Greatneſs, with that honourable Title of Prince of 
Pries: And had he been bleſſed with a clearer light, he might as well under 
God have obtained the Title of Prince of Princes, wanting nothing that might have 
rendred him a Precedent of Fame. | 


But the time is now come, that the Tide of England's Glory muſt turn, and the 
ſudden Conqueſt in France by the Fifth, not unlike the Macedonian Mo- 
narchy, muſt diſgorge itſelf of what it had haſtily devoured, but never could 
digeſt. Three things concurred hereunto; one dangerous, the other two fatal to 
the flouriſhing condition of any Nation. *. 04 


Firſt, The King is a Minor in the leaſt degree that ever any Prince fate on 
Engliſh Throne. He entred thereinto, neither knowing what he did, nor where 
he was; and ſome ſay, he fate therein in his Mother's Lap: for his Life had been 
more in the Womb than abroad. A fad preſage of what followed ! for many men 
think that he was in a Lap all his days. Nor are the chief men to be blamed herein: 
for it is a certain Truth, That it is much better that the Election of a King ſhould 
be grounded upon a Rule that is known, though it be by deſcent of Inheritance, 
than upon none at all. For if a Child ſhould ſucceed, or a Lunatich, yet where 
the Principle of Government reſteth upon the Repreſentative of the People, there is 
the leſs cauſe of Complaint; the Government being ſtill the ſame, both for Strength, 
Wiſdom, and Uniformity, though it may be the Nation not fo actiye and brave: 
For a Commonwealth can admit of no Minority, though a Monarchy by deſcent 


8 This deficiency in Nature might have been ſupplied, but that theſe times 
were unhappy in the great power of the Lords; to pleaſe whom, the Government 
is parcelled out into two ſhares: One is made Protector of the King's Perſon, the 
other Protector of the Kingdom: too many by one: For let their perſons be never 
ſo eminent for Abilities, if they be not as eminent for Humility and Self- command, 
their Hearts will ſoon over- rule their Heads into a Faction. And therefore though the 
Earl of Warwick was a wiſe man, and the Duke of Glouceſter a 9wiſe man, yet — 
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Earl of Warwick with the Duke of Glouceſter, were not wiſe. On the other ſide, 
the Proteforſhip of the King's perſon being in the Duke of Exeter, and that of 
the Realm in the Duke of Gliuceſler, things ſucceeded paſſing well; for they both 
had one publick aim, and the Duke of Exeter could comply with the Spirit of 
the Duke of Glouceſter, who otherwiſe was not ſo pliant. But after five years, the 
Duke of Exeter dying, and the Government of the King's-perſon devolving to the 
Earl of Warwick, who ſided with the proud Cardinal of 3 Wincheſter againſt the 
Duke of Glauceſter, and ſo not only conſumed the reſt of the King's Non-age in a 
reſtleſs diſturbance of Affairs, but alſo deſpoiled Henry the Sixth of the ſpirit of a 
King for the future, and fo the Kingdom of a King. For it was not the condition 
of Henry the Sixth, to be endowed with a ppirit of ſuch height, but might well 
have been led by Advice, and. needed not the Earl of Warwick's rugged Brow to 
over-look him ; who was not content to have the King only attendant upon his 
Advice, but muſt likewiſe have him under his Rod, to be corrected for his Faults ; 
and that by a Commiſſion under the King's own Hand and Seal, dated in the Ele- 
venth year of the King's Reign: and ſo under colour of curbing, he killed that 
ſpirit in the King, which . otherwiſe doubtleſs had both ſpirit and pride enough 
to act himſelf above his due height, and could not have been ſo long a Child, and 
ſo little a Man as he was. | 

It is very true, that the Fifth by Will, ſeemed to countenance his Bro- 
thers; and it cannot be denied but the Duke of Glouceſter was of ſuch noble parts, 
that they could hardly dilate in any work inferiour to the Government of a King- 
dom. Nevertheleſs, to yield much to the Will of a deceaſed King in ſuch caſes, 
is as ill a precedent, as the making of a King by Adoption. And it had been bet- 
ter ſor the people to have adhered to the Duke of Glouceſter alone, than by joining 
him with another, bring into precedent ſuch a luxuriant Complement of State, as 
a Protectorſbip ef a Kingdem, which is of ſuch little uſe to a Commonwealth, and 
of ſo bitter Fruit to the Party, as muſt needs bring Repentance-when it is too late. 
Fer he that can manage the Proteflor ſhip of a Realm, without anger of good men, or 


did the Duke of Gcuceſler meet with better meaſure, how wiſe ſoever he was, and 
truly devoted to the good of the Realm. For after four and twenty years Govern- 
ment, ſo wiſely and faithfully carried on by him, that Juſtice it ſelf could not touch 
his perſon; Unjuſtice did, and he received this reward from his Nephew Henry 
the Sixth, that he died in the dark, becauſe the Cauſe durſt not endure the light. 
Now is Henry the Sixth perſuaded that he is of full Age, he had laid aſide his 
Guardian the Duke of Glo: ceſter; but forgetting to ſue out his Lzvery, he. betakes 
himſelf from the Grace of God, into the warm Sun, (as the Proverb is) changing 
the advice of a faithful experienced wiſe Counſellor, for the Government of an 
Imperious Woman, his Queen; who allowed him no more of a King, than the 
very Name; and that alfa ſhe abuſed, to out- face the World. And after ſhe had 
removed the Duke of Glouceſter out of the way, undertook the ſway of the King- 
dom in her own perſon, being a Foreigner, neither knowing nor caring for other 
Law than the Mill of a Woman. 
Thus the Glory of the Houſe of Lancaſter goes down, and now a Star of the 
Houſe of York appears in the riſing, and the people look to it. The Queen hereat 
becomes a Soldier, and begins the Cui Wars between the two Houſes, wherein 
cher Engliſb party growing wiſe and weary) ſhe prays Aid of Ireland; a Nation 
2 that 


envy of bad men, is fitting to live only with Angels, and too good for the World. Nor 
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* that like unto Crows, ever waits to prey upon the Infiemities of England, The 
Wars continue about fixteen years by fits, wherein the firſt loſs fell to the Engl; 


party, the pretenſions being yet 2 for good Government. Then the Field ig 
quiet for about four years; after which, the clamour of ill Government revives, 


and together therewith a claim to the Crown by the Houſe of 7ort is boldly a- 
vouched. Therevpon the Wars grew hot for about four years more; and then an 
Ebb of as long Quiet enſues. The Tide at laſt returns, and in two years War 
ends the Quarrel, with the death of fourſcore Princes of the Blood-Royal, and of 
this good Man, but unhappy King. 

Unhappy King, I fay, that to purchaſe his Kingdom's Freedom from a foreign 
War, fold himſelf to a Voman, and yet Joſt his Bargain, and left it to Obſervation, 
That a Conſciencious Man that marries for by-regards, never thrives. For France 
eſpied their advantage; they had maintained War with England from the death 
of. the fifth, with various ſucceſs. The Duke of Bedford being Regent 
for the Engliſh, for the ſpace of fourteen years mightily ſuſtained the fainting con- 
dition of the Engliſh Affairs in thoſe parts; and having crowned his Maſter Henry 
the Sixth in Paris, in the ninth year died; leaving bebind him an honourable Wit- 
neſs, even from his Enemies : That he was a brave Commander, a true Patriot, and 
a faithful Servant to his Lerd and Brother Henry the Fifth, and to his Sen Henry 
the Sixth. But now the Duke of Bedford is dead ; and though France had con- 
cluded a Peace with the Engliſh, yet they could not forget the ſmart of their Rod, 
but concluded their Peace upon a Marriage to be had with a Woman of their own 
blood and intereſt. And what they could not effect 13 þ they — their own Field, 
they did upon Egli und by a Feminine Spirit, whic ent over into Eng- 
land to be ek = 1 tee in one Civil War (ſhedding more Engliſh blood by 
the Engliſh Sword, than they could formerly do by all the men of France) were 
revenged upon England to the full, at the Engliſh-mens own charge. For what 


* i.e. Lets the Engliſh gain by the Sword, is commonly loſt by French Diſcourſe . 


and Treat. 


A kingdom is never more befooled, than in the Marriage of their King: if the 
Lady be great, ſhe is good enough, though as Jezabel, ſhe will neither reverence 
her Huſband, obey her Lord and King, nor regard his People. And thus was this 
Kingdom ſcourged by a Marriage, for the fin of the wiſe men that (building upon 
a falſe Foundation) adviſed the King in the Breach of Contract with the Earl of 
Arminiack's Daughter. And thus the King alſo, for that hearkning to ſuch Coun- 
ſel, murthered the Duke of Glouceſter, that had been to him a Father; yielded up 
his Power to his Queen, (a maſterleſs and proud woman, that made him like a 
broken Idol without uſe) ſuffered a Recovery of his Crown and Scepter in the Par- 
liament from his own Iſſue, to the Line of Terk; then renewing the War (at his 
Queen's beck) loſt what he had left of his Kingdom, Country, and Liberty; and 
(like the King that forgot the kindneſs of Jebeiada) loſt his Life by the hand of his 


_ Servant. Note, a Parallel to this in the Reign of Ch. I.] 
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The Government of Hen. IV, and Hen. V. 5 
8 C HAP. XIV: 
Of the Parliamen 


t during the Reigns of theſe Kings. 1 


H E Intereſt of the Parliament of England is never more minant, than 

when Kings want Title or Age. The firſt of theſe was Caſe of Henry 
the Fourth immediately ; but of them all, in relation to the pretended Law of the 
Crown: but Henry the Sixth had the diſadvantage of both; whereof in its due 


place. . 
by Inheritance, with 


The pretended Law of the Crown of England, is to hold 
power to diſpoſe of the ſame, in ſuch manner, by ſuch means, and unto ſuch per- 
ſons as the King ſhall pleaſe. To this, it cannot be denied, divers Kings had put 
in their claims, by deviſing their Crown in their Laſt Will: but the ſucceſs muſt be | 
attributed to ſome power under God, that muſt be the Executor when all is done ; i 
and which muſt in caſes of Debate concerning Succeſſion, determine the matter by 
a Law beſt known to the Judge himſelf. | 

Not much unlike hereunto, is the Caſe of Henry the Fourth, who like a Bud 
putting up in the place of a fading Leaf, diſmounts his Predeceſſor: Firſt, from 
the people's regard, and after from his Throne ; which being empty, ſometimes 
he pretended the reſignation of his Predeceffor to him, other whiles an obſcure 
Title by deſcent ; his Conſcience telling him all the while, that it was the Sword 
that wrought the work. But when he comes to his Title to Forgign Princes 
by proteftation, laying aſide the mention of them all, he juſtifies upon the nani- 
mous conſent of the Parliament, and the People, in his own only perſon. And fo 
before all the World, confeſſed the Authprity and Power of the Parliamert of Eu- 
gland, in diſpoſing of the Crown in ſpectal Caſes, as a ſufficient Bar unto any pre- 
tended Right that might ariſe from the Houſe of Mortimar. And yet becauſe he 
never walks ſafely that hath an Enemy purſuing him ſtill within reach, he bethinks 
himſelf not ſure enough, unleſs his next Succeſſors follow the dance upon the fame 
foot: To this end an Act of Parliament leads the Tune, whereby the Crown is 
granted or confirmed to Henry the Fourth for life, and entailed upon his Sons, The- 
mas, Jabn, and r by a Petition preſented 5 Hen. 4. | 

Thus Henry the Fourth, to ſave his own ſtake, brought his Poſterity into the7 H. 4- cap. 
like capacity with himſelf, that they muſt be Kings, or not ſubſiſt in the World; g N 
if the Houſe of Tork prevals. And fo he becomes fecured againſt the Houſe of 
York treading on his heels, unleſs the Parliament of England ſhall cat their own 
word. However, for the preſent the Houſe of Lancaſter hath the Crown entailed, 
and the Inheritance is left in the Clouds, to be revealed in due time. For though = 6, m. 
this was the firſt precedent of this kind, yet was it not the laſt wherein the Par- 
liament exerciſed a Power by Grant or Confirmation, to direct the Law and Courſe 
of the Crown as they pleaſed. 

The due conſideration hereof, will make the things that follow leſs ſtrange. For 
the Parliament, according to occaſion, as the 8 Power of this Kingdom, 
exercifed Supreme Juriſdiction in order to the ſafety of the Kingdom, as if no King 
had been to be found, in ifſaing forth Writs under the Great Seal; concluding of ff ._ 
matters without the Royal Aſent; treating of Peace with Foreign Nations, anda, iz. 
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k Of the Parliament, during. the 
.6.n.22 of other matters; and determining their Reſolves before: diſcovery made to the 
11925 "King of their Counſels; making Ordinances, and ruling by them, 3 H. 6. u. 29. 

.4-n. 21-2, H. 6.n 27. 8 H. 6. u. 12. &c. referring matters determinable in Parliament, to 
.6.n- 15 be determined according to their directions Autheritate Parliament! , confirming 
ir. 3* 4. Peace made by the King; proteſting againſt Peace made without or againſt their 
6. n. 16.conſent z making E mbaſſadors with power to engage for the Kingdom; making Ge. 
b. 16nerals of the Army, Admirals at Sea, Chancellors, Barons, and Privy Counſellors, 
2 a. and giving them inſtructions, 8 H. 4. u. 73, and 76. and 31. 5 H. 4. u. 57. 31 
H. 6. n. 21. and binding them to obſervance upon Oath, 11 H. 4. u. 19, 39. or- 
28 H. 6.n. ering the Perſon of the King, denying his Power of Judicature in Parliament, and 
23 H. 6 n, ordering his Houſteld and Revenue; beſides many other particulars. See Cotton's 
$0, $8: Records, fer tetum. 

Now if ſuch things as theſe were thus done, not by one Parliament, which 
poſſibly might be overſwayed by Factions, but by the courſe of a Series of Parlia- 
71. ments, that mightily laboured againſt Faction, and unworthy ends and aims; that 
8 man who ſhall determine the ſame to be unjuſt or indiſcreet, ſhould himſelf firſt 
be determined to be very juſt, and excceding wiſe. Nor was the Parliament partial 
in all this; but being in a way of Reformation, it ſet upon the work of reforming 
it {c1f. 

Some that are very zealous in the point of Arbitrary and Abſolute Government 
of Kings in this Nation, and in all other, amongſt other grounds reſt upon this 
one, That an Engliſb King hath pe to call Parliaments, and diſſolve them; to 

e 


_ ow! dead. make and unmake Members as he ſhall pleaſe. I do eaſily grant “, that Kings 


b-fore theTi- have many Occaſions and Opportunities to beguile their People; yet can they do 
_ nothing as Kings, but what of right they ought to do. They may call Parliaments, 
| ' but neither as often or ſeld:m as they pleaſe, if the Statute-Laws of this Realm might 
take place. Nor if they could, is that power neceſſarily and abſolutely ariſing from 
Supremacy ; ſeeing it is well known that ſuch power is betruſted by the Superiour 
States in other Nations, to the [nferrour, who daily attend on publick Affairs; and 
therefore can diſcern when the general Conventions are moſt neceſſary. As touch- 
ing the diſſolving of Parliaments againſt the wills of the Houſes, it is true that 
fad precedents have been of later times in that kind; and ſo for want of due at- 
tendance, Parliaments have been enforc'd to adjourn, to prevent a worſe inconve- 
nience ; but theſe are infirmities better buried in filence, than produced as Argu- 
ments of power; ſeeing it is evident that Kings themſelves were no greater gainers 

+ Though the 8 . , Sr ga 
King may thereby, than an angry man is by his paſſions. It is true alſo, that Kings may make 
make Co po- Lardi, and Corporations that may ſend their Burgeſſes to the Parliament; and thus 
— — the King may make as many as he will, (as the Pope did with the Biſhops in the 
them a Right Council of Trent;) yet cannot he unmake them when he pleaſes, nor take the 
c oe repre- Members from the I arliament, without attainder and forfeiture, according to the 
| awent ei h- known Law. Neither can all theſe Inſtances prove, that the Kings of England 
out tac Com-have the ſole and ſupreme power over the Parliament: Nor did the Parliament in 
oe im theſe times allow of any ſuch Authority, and therefore proceeded for the reform- 
ing of themſclves by themſelves, in many particulars, as the Statutes do hold forth. 
And firſt in the point of Elections, (for an errour in that, is like an errour in the 
7. H. 4. c. 1;. firſt Concoction, that ſpoils the whole Nutriment) they ordained, that the Elec- 


23 4.6.c- tion of Knights ſhall be at the next County-Court after the Writ delivered to the 
F Shetiff. . * 
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Reigns of Hen. IV. Hen. V. and Hen. VI. 77 


| That in full Court, between the hours of eight and nine in the morning, Procla- 
mation ſhall be made of the day and place of the Parliament. That the Suiters duly 
ſummoned, and others there preſent, 2 then proceed to the Elections; notwithlanding 

any Prayer or Commandment to the contrary. That the names of tbe perſons elected 
(whether preſent or abſent they be) ſhall be returned by indenture between the Sheriff 
and the Elizors ; and that a Clauſe to that end ſhall be added to the Writ or Summons. 


This was enough to make the Sheriff underſtand, but not to obey, till a pe- 11 H. 4c. . 
nalty of one hundred pound is by other Laws impoſed upon him, and a year's 4 
priſamment without Bail or Mainpriſe, beſides damages fer falſe return in ſuch caſes . 28 
and the party ſo unduly returned, fined, and deprived of all the Wages for his ſer- 
vice. Thus the manner of Election is reduced; but the perſons are more confider- 
able: for hitherto any man of Engliſb blood promiſcuouſly had right to give or re- 
ceive a Vote, although his Reſidency were over the wide World. 

But the Parliament, in the time of Henry the Fifth, reduced theſe alſo (whether 1 Hen. g. c. 1. 
they were ſuch as did chuſe, or were choſen) unto their proper Counties, or elſe *H-5. c. 7. 
rendered them uncapable to vote or ſerve for any County. And the like Order X 
was made for the Burroughs, That no perſon muſt ſerve for any City or Burrough, 
nor give vote in Electing ſuch as ſhall ſerve for that Town, unleſs they be both free, ; Hen. 6. c. 
and refiants within that City er Burrough : A Law no leſs wholeſome than ſeaſona- 5. 
ble. For the times of Henry the Fourth had taught men to know by experience, 

That a King that hath Soldiers ſcattered over the Kingdom, can eafily ſway the 
County-courts, and make Parliaments for their own Tooth. Yet this was not 

enough; for all Elizors, though of the meaneſt ſort, yet are ſtill able to do 

as much hurt with their Vote, as thoſe of the beſt fort, both for wiſdom 

and publick mind, can do good by theirs. This made Elections much ſubjeR to 

parties and confuſions, and rendred the Parliament much leſs conſiderable or re- 

ſpected. 5 | | 

"Y remedy hereunto is provided, in the minority of Henry the Sixth, viz. That 

no man ſhould give his Vote in Elections in the County, unleſs be hath forty ſhillings ® Hen. 6. e. 
yearly in free Lands or Tenements ; and this is to be teſtiſied upon Oath of the party. 

And more plainly it is ordered, (within two years after) that each Elizer ſhall have 
Frank-Tenement of that value within the ſame County. And thus the Free-men 10 Hen. 6. e. 
vielded up their liberty of Election to the Free bolders, poſſibly not knowing what © 
they did ; nevertheleſs, the Parliament well knew what they did : this change was 
no leſs good than great. | | 

For firſt, Theſe times were no times for any great meaſure of Civility : The 
Preface of the Statute ſhews, That the meaneſti beld himſelf as good a man, as 
the greateſt in the Country; and this tended to Parties, Tumults, and Bloodſhed. 

Secondly, Where the Multitude prevail, the meaner fort are upon the upper 
hand; and theſ= (generally ignorant) cannot judge of perſons nor times, but being 
for the moſt part led by Faction or Affection, rather than by right Underſtanding, 
make their Elections; and thereby the general Council of this Nation, leſs Ge- 
nerous and Noble. | | 

Thirdly, There is no leſs equity in the change, than policy: For what can be 
more reaſonable, than that thoſe men only ſhould have their Yotes in Election of the 
Common- Council of the Kingdom, whoſe Eſtates are chargeable with the * 

. axes 
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15. 


Of the Parliament, during the” 


Taxes and aſſeſſments, and with the Wages of thoſe perſons that are choſen for the 


publick Service. But above all the reſt, this advancing of the Free- bolders in this 
manner of Election, was beneficial to the Freemen of England, although perchance 
they confidered not thereof; and this will more clearly appear, jn the conſidera. 
tion of theſe three particulars. | 

Firſt, It abated the power of the Lords and Great Men, who held the inferiour 
ſort at their devotion, and much of what they had by their Vote. #4 

Secondly, It rendred the Body of the People more brave ; for the advancing of 
the Free-bolder above the Free- man, raiſeth the ſpirit of the meaner ſort to pub. 
lick regards; and (under a kind of Ambition) to aſpire unto the d of a Fee. 
bolder, that they may be ſomewhat in the Commonwealth. And thus leaving the 
meaneſt rank ſifted to the very bran, they become leſs confiderable, and more 
ſubje& to the Coercive Power, whilſt in the mean time the Free- boldrr, now ad- 
vanced unto the degree of a Te:man, becomes no leſs careful to maintain correſ- 
pondency with the Laws, than he was induſtrious in the attaining of his degree. 

Thirdly, By this means now the Law makes a ſeparation of the inferiour Cer 
and Cloiftered People, from this ſervice, wherein they ER ſerve particular 8 7 
much, but Rome much more. For — appeareth, but that theſe dead per- 
ferns in Law, were nevertheleſs Free- men in Fact, and loft not the liberty of their 
Bicth-right by entring into 2 to become thereby either Bond or no Free. 
Members of the people of England. | 


23 H. 6. c. Lay, As a binding Plaiſter above the reſt ; Fin, a Negative Law is made, that 


the perſons elected in the County, muſt not be of the degree of a Yeoman, but 
of the moſt noted Knights, Eſquires, or Gentlemen of the County; which tacit! y 
implies, that it was too common to advance thoſe of the meaner fort. Whether by 
reaſon of the former waſting times, Knights and Efquires were grown ſcant in num- 
ber, or (by reaſon of their rudeneſs) in account; or it may be the Nromanry grew now 
to feel their ſtrength, and not meant to be further Underlings to the great Men, 
than they are to their Feathers, to wear them no longer than they will make them 


brave. Secondly, the thus a upon, his Entertainment muſt be accord- 
13 H. 5. e. ingly; and therefore the manner of taxing in full County, and levying the rate of 
whe Ws for their maintenance, is reformed and ſettled. And Laſtly, their perſons 


11 B.6.c. 11. labour. And therefore a pen 
perſons of thoſe Workmen of State, cither in their going to that Service, or attend- 
ing thereupon ; making ſuch Delinquents liable to Fine and Impriſonment, and 
double Damages. And thus however the times were full of Confuſions, yet a 
foundation was la:d of a more uniform Government in future times, than Eng- 


are put under the protection of the Law in an eſpecial manner ; for as their work 
is full of reflection, ſo formerly they had met with many fad influences for their 
al Law is made, againſt force to be made upon the 


land hitherto had ſeen. 


CHAP. 


Reigns of Henry IV. V. and VI. 


SG H A P. XV. 
Of the Cuſtos, or Protector Regni. 


IN G8, though have vaſt Dimenſions, yet are not infinite, or greater 
than the bounds of one Kingdom ; wherein if preſent, they are in all places 

preſent z if otherwiſe, they are like the Sun gone down, and mult rule by reflection, 

as the Moon in the night. In a mixt Commonwealth they are integral Members, 

and therefore regularly muſt act per deputatum, when their perſons are ablent in 

another Legialty, and cannot act per ſe : Partly becauſe their Luſtre is ſomewhat 

eclipſed by another Horizon ; and partly by common intendment they cannot take 

notice of things done in their abſence. It hath therefore been the ancient courſe 

of Kings of this Nation, to conſtitute Vice-gerents in their abſence, giving them 

ſeveral titles, and ſeveral Powers, according as the neceſſity of Affairs required. 

Sometimes they are called Lord Warden, or Lord Keeper of the Kingdom, and 

have therewith the general power of a King; as it was with Warren Earl ne p.. 

of Surrey, appointed thereunto by Edward the Firſt, who had not only power to 24 E. 1. m. 4. 

command but to grant; and this power extended both to England and Scotland. 

And Peter Gaveſton (though a Foreigner) had the like power given him by Ed- 

ward the Second over England, to the reproach of the Engh/b Nobility ; which , 

alſo they revenged afterward. Sometimes theſe Yice-gerents are called Lieutenants ; 1 Lo 

which ſeemeth to confer only the King's power in the Militia, as a Lieutenant-Gene- 

ral in an Army. And thus Richard the Second made Edmund Duke of York his 


Lieutenant of the Kingdom of England, to oppoſe the entry of the Duke of Hertford 


(afterwards called Henry the Fourth) into England, during the King's abſence in 

Ireland. And in the mean while the other part of the Royalty which concerned 

the Revenues of the Crown, was betruſted to the Earl of Wiltfrre, Sir John Buſ- 

hy, Sir James Baggot, and Sir Green, unto whom (Men ſay) The King 

put his Kingdom to farm. But more ordinarly the King's power was delegated un- 

to one, under both the Titles of Lord Guardian of the Kingdom, and Lieutenant 

within the ſame; ſuch was the Title of Lacy Earl of Lincoln, and of Gilbert 

de Clare Earl of Glcuceſter, and of Audomar de Valencia Earl of Pembroke; all of 1 Pat. 4. E. 
them at ſeveral times ſo conſtituted by Edward the Second, as by the Patent- 3. 
Rolls appeareth. So likewiſe did Edward the Third make his Brother Jahn of 

Eltham twice, and the Black Prince thrice, and Lionel Duke of Clarence, and his 

Brother Thomas, each of them once, in the ſeveral paſlages of Edward the Third 

beyond the Sea, in the third, fifth, twelfth, fourteenth, ſixteenth, nineteenth, and 

thirty third years of his Reign ; concerning which, ſee the Patent-Rolls for thoſe 

years. And Henry the Fifth gave likewiſe the ſame Title and Authority to the 10 Hen. 5. p. 
Duke of Bedford, upon the King's Voyage into France; and afterward that Duke, H. 1 by 
being (ent over to ſecond the King in the French Wars, the Duke of Glauceſter ob 23. ; 
tained the ſame power and place. But Henry the Sixth added a farther Title of 
Proteflor and Defender of the Kingdom and Church of England; this was firſt, yg 6. p. 
given to the Duke of Bedford, and after wards he being made Regent of France, it2. w. 3. 
was conferred upon the Duke of Gleuceſter: And towards the latter time of Henry 


the vixth, it was granted by him to Richard Duke of Nr. This Title carried 5 H. 6. m. 
oo 3 | | along 
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Of the Cuſtos, or. Protector Regni, 
long with it a power different from that of a King, only in honour ; and the per- 
ſon b adorned, may be ſaid to ay the Scepter, but not to wear the Crown, And 
therefore in the minority of Henry the Sixth, whenas the Government was order. 

ed by the Parliament, and to that end a Protector was made, and he well guarded 

with a Privy Council, and they provided with Inſtructions; one of them was, 

« That in all matters not to be tranſafled erdinerily but by the King's expreſs conſent, 
the Privy Council ſhould adviſe tb the Protector: But this is not ſo needful, in re- 

rd that it concerneth the power of executing of Laws, which by right of the 

liberty of the Svubje, is the known duty of the Scepter, in whole hands ſoever 

4 it is holden. And therefore I ſhall paſs to the Legiſlative Power, wherein it is 
evident that the Protefor's power was no whit inferiour to the King's power, 

For Firft, the Protector, ex Officio, by advice of the Council, did ſummon Parlia. 

ments by Writs, even as the King's themſelves, under their own Teft; and if they 

did not bear the Reyal Aſent, yet did they direct the ſame, and receive Petitions 

in Parliament to them directed as to Kings, and every way „ the room of 

a King, in order to the perfeRing, publiſhing, and enforcing of Law to Execution, 

% „the Parliaments holden by Protectors, and Laws therein made, are no 

whit inferiour to thoſe by the King, whether for Honour or Power. And there. 

fore if a Parliament be holden by the Lord Warden, and fitting the Parliament 

the King in perſon ſhall arrive, and be there preſent, neither is the Parliament in- 

terrupted thereby, nor the power thereof changed at all; though the power and 

place of the V ardenſtip of the Kingdom doth utterly vaniſh by the perſonal ac- 

ceſs of the King: becauſe in all places where the King is ſubſervient to the King- 

* dom or the Commonwealth, the Lord Warden in his abſence is conſet vient unto 
him, being in his ſtead, and not under him; for the very place ſuppoſeth him as 

not, becauſe not preſent. a8 

8H.;.c.: And this was by a Law declaratively publiſhed at ſuch time as Henry the Fifth 

was Regent in France ; and therefore by common preſumption, was likely to have 

much occafion of refidence in that Kingdom ; and it holdeth in equal force with 

all other Laws of the higheſt ſize: which is the rather to be noted, becauſe it is 

(though under a Protector) obligatory to the King, and makes his perſonal pre- 

ſence no more conſiderable than the preſence of his ſhadow : for the King ſpent 

three whole years in the French Wars, and during that time never ſaw England ; 

where nevertheleſs, in that interim, three Parliaments had been holden, one by 

the Duke of Bedford, and two by the Duke of Glouceſter ; in the laſt of which this 

Law was made. And in truth, if we look upon this Title of the Kingdom's 
Guardianſhip in its bare Lineaments, without lights and ſhadows, it will appear 
little better than a Crown of Feathers, wore only for bravery, and in nothing 
adding to the real ability of the governing part of this Nation : Neither were 

the perſons of theſe Magnificoes ſo well deſerving, nor did the Nation expect 

any ſuch matter from them. Edward the firſt was a wiſe King, and yet in 

his abſence choſe Edward the Second to hold that place, he being then not 

above fourteen years of age. Afterwards Edward the Second's Queen, and the 

Lords of her party, were wiſe enough in their way, and yet they choſe Ed- 

ward the Third to be their Cuſtos Regni, then not fourteen years old; his Father 

in the mean time being neither abſent. from the Kingdom, nor depoſed, but only 

Roe. Par, 5 E. diſmiſſed from acting in the adminiſtration of the Government. Edward the 
3 p-4. =. 16. Third follows the ſame example; he firſt makes his Brother Jcbhn of Ethan 


Cuflos 


do 


during the Reigns of Henry IV; V. and VI. 37 
Cuſtor Regni z and this he did at two ſeveral times; once, when he was but Eleven 
years old 3 afterwards, when he was about Fourteen. Then he made his Son, the 
Black Prince, upon ſeveral occaſions, three times Lord Warden of the Kingdom; 


once, he being about Nine years old; and again, when he was Eleven years old; 
and once when about Fourteen years old. Laſtly, Edward the Third appointed 


his Son Lionel Duke of Clarence unto this place of Cuftos Regni, whenas he was 
ſcarce Eight years old; all which will appear upon the comparing their Ages with 


the ſeveral Rolls of 25 E. 1. and 3, 5, 12, 14, 16 or 26, and 19 E. 3. If there- 
fore the work of a Cu/tos Regni be ſuch as may be as well done by fk Infants of 
Kings, as by the wiſeſt Counſellor, or moſt yaliant Man, it is, in my opinion, ma- 
nifeſt, that the place is of little other uſe to this Commonwealth, than to ſerve as 
an attire to a comely perſon, to make it ſeem more fair becauſe it is in faſhion ; nor 
doth 2 advance the value of a King one grain above what his perſonal endowments 
do deſerve. 4 

Hitherto of the Title and Power; the next conſideration will be, of the ori- 
ginal Fountain from whence it is derived ; wherein the Precedents are clear and 
plain, that ordinarily they are the next and immediate Offspring of Kings, if they 
be preſent thin the four Seas, to be by them enabled by Letters - Patent or Com- 
miſſion. But whether preſent or abſent, the Parliament when it fate did ever pe- 
ruſe their Authorityz and if it ſaw need, changed, enlarged, or abridged both 
it and them. Thus was the Duke of Glouceſter made Lord Warden in the time of 
Henry the Fifth, (he being then in France) in the room of the Duke of Bedford. 
The like alſo in Henry the Sixth's time, whenas the King was young : for then the 
Parliament made the Duke of Bedford Lerd Warden, and added unto that Title 
the Title of Protector. Afterward, at the Duke's going over into France, they 


committed that ſervice to the Duke of Gloucefier (if I forget not the nature of the 


Roll) during the Duke of Begford's abſence, and with a Salus of his right. Not 
unlike hereunto was the courſe that was taken by the Parliament in theſe ſullen 
later times of the Sixth; whereof more hereafter in the next Paragraph. 
Laſtly, The limitation of this high Power and Title, is different according to the 
occaſion ; for the Guardianſbrp of Go Kingdom by common intendment, is to en- 
dure no longer than the King is abſent from the Helm, either by voluntary de- 
ſerting the work, or employment in Foreign parts, though united they be under 
the Government of the ſame King, together with this Nation, ſuch as are theſe 
parts of France, Ireland, and Scotland, then under the Engliſh Fee. This is a 
parent from the nature of the Statute of y the Fifth formerly mentioned: for 
if there was need to provide by that Statute that the King's arrival and perſonal pre- 
ſence ſhould not diſſolve the Parliament aſſembled by the authority of the Cuftos 
Regni, then doth it imply, that the perſanal preſence of the King, by and upon 
his arrival, had otherwiſe determined the Parliament, and that Authority whereby 
it ſate. But the Precedents are more clear, all of them generally running in theſe 
or the like words, In abſentia Regis, or Quamdiu Rex fuerit in partibus tranſmari- 
nis. It is alſo to be granted, that the King's Will is many times ſubjoined there- 
unto, as if it were in him to diſplace them, and place others in his abſence : yet 
do I find no Precedent of any ſuch nature, without the concurrence of the Lords 
or Parliament; and yet that the Parliament hath ordered ſuch things without his 
conſent. For when Richard the Firſt, paſſing to the Hely Land, had left the 
Biſhop of Ely to execute that place during his abſence in remote parts ; the Lords 
Rr finding 
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finding the Biſhop unfaithful in his Charge, excluded him both from that Place 

and Kingdom, and made the King's Brother Jebn, Lord Warden in his ſtead. 
But in the Caſe of the ProteHorſhip, which ſuppoſeth diſability in the perſon of 
the King, the ſame by common intendment is to continue during the King's diſa- 
bility ; and therefore in the Caſe of Henry the Sixth, it was determined, that the 
$ H. 6. n. 2. 239 doth ipſo facto ceaſe at the King's Coronation; becauſe thereby the 
King is ſuppoſed able to govern : although in later times it hath not ſo been holden. 
For Kings have been capable of that Ceremony, as ſoon as of the Title; and yet 
commonly are ſuppoſed to be under the rule of neceſſity of Protector ſbip, till they 
be Fourteen years of age, or (as the Caſe may be) longer. For although Henry 
the Sixth was once thought ripe when he was eight years old, yet in the iſſue he 
proved ſcarce ripe for the Crown at his two and twentieth year. Nevertheleſs, the 
default of Age is not the only incapacity of Kings ; they have infirmities as other 
men, yea more dangerous than any other man; which though an unpleaſant Tune 
it be to harp upon, yet it is a Theme that Nations ſometimes are enforced to rumi- 
nate upon, when God will give them Kings in his Wrath, and give thoſe alſo over 
to their own Luſts in his Anger. In ſuch caſes therefore this Nation ſometimes 
have fled to the refuge of a Protector; and ſeldom it is that they can determine for 
how long. When Henry the Sixth, was above Thirty years old, Richard Duke of 
York was made Protector, and Defender of the Realm, and of the Church. It was 
done (if the Record faith true) by the King himſelf, Authoritate Parliamenti. It 
was further provided by the Parliament, that though this was to continue —— 
Regi placuerit, yet the Duke ſhould hold that place till the King's Son Edward 
ſhould come to years of diſcretion, and ſhall declare that he will take that place 
upon himſelf. | | 1 
The hereof is ſaid to be, that the King was gravi infirmitate detentus ; 
Terz hich could not be intended of any bodily diſtemper : for neither doth any ſuch 
thing by any Author or Record. Nor if ſuch had been, yet had it been an 
— en in the Parliament to determine the ſame upon the Prince's Diſcre- 
tion, and acceptance of the Charge upon himſelf. It ſeemeth therefore, that it 
was gravis infirmitas Animi, and that this way of the Parliament tended to a tacite 
ſliding him out of the Government of the Kingdom, by a moderate expreſſion of a 
general incapacity in his pam 4 
The Conclufion of all that hath been ſaid concerning this Title, is double; One, 


that both the Cuffos Negni, and Pratector, are not ſubſiſtent, but conſiſtent with 


that of a King, becauſe it ſuppoſes a King under incapacity. - 
- Secondly, That they tend to teach the people a neceſſity of having one Chief, 
although it may, in truth, ſeem to be but a trick of State; like ſome pretty car- 
ved Cherubims in the Roof of a Building, that do ſeem to bear it up, Whenas, in 
truth, it is the Pillars that ſupport both it and them, | 
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Concerning the Priuy- Council. 
1 Ations do meet with their Exigenciet as well as Perſons ; and is deck e 


dition, reſolutions taken up by ſudden conceit, are many times more ef- 
ectual than more mature deliberations ; which require more time in compoſing, 
4 
King- 


are more flow in concluſion, let lip ities, and fall ſhort of 
the end. Such are the ways of debate in the Grand Repreſentative of the 
dom. Add hereunto, that in putting the Laws in execution, greater diſcretion is 

required than can enter into the head of any one man, and greater ſpeed than can 

ſtand with debate amongſt many. And therefore it is beyond all doubt, that the a 
Conventicles of Council are no leſs neceſſary in their degree, than the Aeby of 
the Eftates of this Nation in their Grand Convention. | | ITY 
Yet with this Caveat, that one Genius may move in both; for otherwiſe the mo-—ꝛ 
tions of Government muſt needs be inconſtant, inconſiſtent, and like that of an 
Hypocrite, one way abroad, another way at home; neither comfortable to it ſelf, 
nor confiding to others. And therefore cannot theſe Privater Councils, by any 
proportion of Reaſon, be better conſtituted, than by the eſentatrve it ſelf, that 
„ ee one and the with the Image of 

e er. N | 
This was the wiſdom and the practice of theſe times, more ordinarily than in; H. 4. u. 57, 

the former: for the Parliament was no leſs jealous of the power of Henry the 5. 5. 31. 
Fourth, than of the infirmities of the Sixth; nor more aſſured in the aims; H. S5. l. 1g. 
of any of them all, than themſelves were in their own Title to the Crown. 16. 
Neither was this ſufficient : for the Parliament looked upon themſelves as a body}, _ * 
that ſometimes muſt retire to reſt; and upon the Pri l, as Watch- men 

ſubject to change; and therefore they not only give them inſtruction, but engage 
them unto obſervance. Their inſtructions were ſometimes occaſional, but ſome * 0 8 1 
more general; of which I ſhall inſtance only in two, which were to be of eve g- 
laſting regard. Firſt, That they /hould bold no pleas before them, that is to ſay, at the 
Council-Table, or at the Privy Council; nor before any of them, unleſs as Judges 
in the Chancery, Exchequer, or Benches at Veſminſter; fo as whatſoever miſcar- 
riages were had by the Privy Council in Caſes of Judicature in the Star-chamber®H. 4. n. 6, 
formerly, are now reduced. The ſecond rule was this, That no diſpatches ſhould 7 

be made at the Council-Table of any matters there agitated, but by general con- 

ſent.. Unity gives life to Action, carrying therewith both Authority and Power; 5 H. 4. v. zy. 
and, when all is done, muſt derive its original from without, and in all good ends? + u. 73. 
from above. And therefore, as a Seal to all the reſt, it was wiſely done by the Par- 

liament to draw the minds of the Privy Council together, and to preſent them 
joiatly before God, by an Oath, obliging themſelves to-a ſolemn and conſtant ob- 

ſervance of their inſtructions, and to perſevere therein. For the unchangeable 1 H. 4 n. . 
God can only ſtamp a laſting Image upon the mind, and bind the fame, that is'+ 39. 
ſo ſubje& to change, to an unchangeable Law, whereby the People may be made 


,, 2s happy ſor continuance, as for Righteouſneſs and Peace. 
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Of the Privy Council, during the 
The Privy Council thus ſettled, dreſſed, and girt, becomes of high eſteem, both 
for Truſt and honourable Employment in great matters, i | 

The Mint is the very Liver of the Nation, and was wont to be the chief Care of 
the Parliament it ſelf in all the dimenſions thereof. Now the Mint is two ways 
conſidered, vis. either in the value of the Metal and Money, or in the Coinage. 
The firſt of theſe, and things moſt immediately concurring therewith, the Par- 
lament ſtill retains to its on immediate Survey; ſuch as are the inbibiting of ex- 
ion of Gold-and Silver, and of melting of Coin into Plate or Bullion ; the 
regulating of the current of Foreign Coin, the reducing of Money, both Foreign 

and Domeſtick, imbaſed by Counterfacture, Clipping, Waſhing, c. the regu- 

lating of Allay of Gold and Silver; the regulating Exchange, and ſuch like: con- 

cerning all which, the Reader may pleaſe to peruſe the Statutes 2 H. 4. cap. 5, 6, 

11, 13. 4 H. 4. cap. 16. 3 H. 5. Stat. 1. & 4. cap. 6. & g. cap. 11. and 2 2 6. 

. 6. | 
2 — 8 che ſecond Conſideration touching the Mint, concerned the election and govern- 
: ment of the Officers, touching the Mint and Exchange, or the places where they 
ſhall'be holden; which, with ſome other matters of wferiour nature, were left to 
the Order of the Privy. Council, either with the King, or alone, in caſe of the 
King's abſence or diſability, _ ere ne; 

A ſecond power given to the Privy Council, was in point of Trade and Merchan- 
die: Formerly they had ſomewhat to do therein, but ſtill the Parliament ſet out 
their-bounds. In Richard the Second's time, the people had liberty of Trade in 

„R. a. c 7. ſome Commodities by way of Exportation, but the Privy Council might reſtrain 
H 6. c 5- them upon inconvenience to the publick. Now the ſame is confirmed ; and though 
it concerned Corn only, yet it was a Precedent that led the way to a much larger 
power in the Trade of the Staple Commodities of this Iſland, to enlarge or ſtrai- 
ten it as they thought meet. And ſo $6 became in a fair way to have a princi- 
pal power over the Revenues and Riches of this Nation. But this laſted not long; 
212228 within ten years theſe Licences of Tranſportation coſt the Merchant ſo much, 
as he could make little gains of all his care and pains; and therefore a rule is ſet 
hat to a general allowance of all Tranſportation of Corn, till the price of Wheat came 
* K 6. cr 5. io a Noble, and Barley at Three ſhillings, and no longer. This being firſt made 
Temporary, was aſterwards made Perpetual; and ſo gave a reſtraint unto the pow- 
er of the King and Council. But where no poſitive reſtraint was made by any 
Statute, the King and Council ſeemed to have the ſole power left unto them, to 
open and ſhut the of Trade as they pleaſed. For whereas the Commodity 
of Butter and Cheeſe was made Staple, the King and Council had power to ſtop the 
H. 6. c. 3. ſale thereof; notwithſtanding that the Law gave full liberty to the Subjects to bring 
all their Staple Commodities to the Staple. Nevertheleſs, this power in the King 
is not primitive, but derived from the Parliament; for they had power over the 
King's Licences and Reſtraints in ſuch caſes, as by the ſeveral Statutes do appear. 
A third power given to the Privy Council, was a power of Summons and Proceſs 
againſt Delinquents in caſes of Riots, Extortions, Oppreſſions, and grievous Of- 
* K 6. e. a. fences. The Summons to be by Privy-Seal; the Proceſs, Proclamations ; and 
for Non-appearance, Forfeiture, if the Delinquent be of the degree of a Lord; 
if of infetiour rank, then a Fine of Outlawry. At the firſt view, the Statute 


bath an ill-fayoured Aſpect, as if it raiſed up a new Court of * 
—— > 1 | * ar at 
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Reigns of Henry IV. V. and VI. 8 | 
but the time is to be conſidered with the occaſion; for it was made for the | 
ſecuring of the peace in a turbulent time. And beſides, the Law carrieth along | 
with it = reſtrictions, which puts the right of Cognizance in the Privy Council to 
the queſtion, | | 
Firſt, it ſaveth the Juriſdiction of other Courts, and provideth further, That no 
matter determinable by the Law of this Realm, ſhall be by this Af determined in o- 
ther form than after the of the ſame Law in the King's Court, having deter- 
mination of the ſame which implieth, that ſome kinds of Riots and Extortions 
high a nature, that though determinable in the King's Court, pet ats 


are of ſo 
to be determined before the Lords. 
n the next place this Law pro 

Law of 


* 


But there it another Reſtriction that undoeth all in effect in 
becauſe what this Law ſettleth therein, it ſettleth but for ſeven years, and leaveth 
the Privy Council to the limits of the Common Law for the future. In the 
mean time, the Privy Council may be thought terrible, and very high, both by 
this Law, and the greatneſs of the Lords. Kings Uncles, and Kings Brothers, 
are Subjects indeed, but of ſo high a degree, that if a little goodneſs: of nature, 
or publick ſpirit ſhine in them, x ſoon become the Objects of admiration from 
the Vulgar, and gain more from them by their vicinity, than the King can do at 
For the Commons of England, by the fair demeanour of popular 
men, are ſoon won out of their very Clothes; and are never more in 
part with their Liberties, than when the Heaven is fair above their heads, 
Nobility ſerve the King, and flatter them, Nevertheleſs, as I ſaid, the 
muſt be alſo conſidered of this power thus by this Law contracted : for 
Lords gained not by their popularity, the * Queen did with her power; 
mindful - of her contemned beauty, and oppoſition from the Duke of 
againſt her Marriage, removes him out of the way, gets the reins of G 
ment into her hand, and like a Woman drives on in full career. Fe 
The Duke of York and other Lords, not liking this gal 

her pace; but are all over-born, the Duke taken pr 
pledged the Duke of Gloucefter, but that the Heir 
ſteps in to reſcue, And new troubles ariſe in Geſcorgn : 
the Queen's party gains, and takes the Duke of York's word for his good behaviour ;, 
gets this Law to paſs, expecting hereby, if not a full ſettlement at home, yet at 
leaſt a reſpite to prevent dangers from abroad during the preſent exigency. Aud 


thus upon the whole matter the Lords and Privy Council are mounted the 
Commons to theic own miſchief. | * © 
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Of the Clerg y, and Church- Government, 

4 CHAP, VII. 
Of the Clergy, and Church-Government, during theſe times. 
. 90 bew thing in the World; for Princes of a wounded Title to go to the 


Church men for a Plaiſter ; and they are ready enough to ſing a Requiem, ſo 
as "they may be the gainers. The Princes therefore of the Houſe of Lancaſter 


had offended againſt common ſenſe, if they had not done the like themſelves, be- 


ing not only guilty in their Titie, but alſo by a ſecret Providence drawn into one 
intereſt together with the Church- men to ſupport each other. For Henry the 
Arundel meeting together under one condition of Baniſh- 

tety be- 


Fourth and Archbiſhop 


4% Clergy, 
th, is the 
King's, and the King is his; the ſweet influence of the Archbiſhop and the Clergy 
enters into his very Soul; they are his dearly beloved for the great natural love 

) they bare to him : what he could he g 


younger Houſe. So was fulfilled the old Prophecy of the 
Oil given to Henry the firſt Duke of Lancafter, where with the Fourth was a- 
nointed, That Kings anointed with that Oil ſhould be the Champions of the Church. Now 


gin to bid defiance at the Clergy's ſelf-ends and aims: and becauſe they could not 
reach their Heads, they drive home blows at their Legs. 

A Parliament is called; and becauſe the King had heard ſomewhat, feared that 
the people were more learned than was meet for his purpoſe, and that the Parlia- 
ment-ſhall be too wiſe ; he therefore will have a Parliament wherein the people 
ſhall have no more Religion than to believe; nor Learning, than to underſtand bis 
Senſe ; nor Wiſdom, than to take heed of a Negative Vote. But it befel other- 
wiſe : for though it was called the Lack-learning Parliament, yet had it ſkill e- 
nough . diſcern the 's inſide, ar 1 ow 2 2 a ſecond claim 
againſt the Clergy's Temporalities ; and taught ing a on, That the le 
under landing 2 the beſt for bis e. For though the 8 
Parliaments have the ſtrongeſt fight, and can ſee further than the King would have 
them, yet they have alſo ſo much wiſdom as to look to their own ſkins, and com- 
monly are not ſo venturous as to tell all the world what they know, or to act too 

3 | much 


during the Reigns of Henty IV. v. and VE. _ 
much of that which they do underſtand. But this Parliament, whether wiſe or 
unwiſe, ſpake loud of the Clergy's ſuperfluous Riches ; and the King's Wants 
are paralle]'d therewith ; and that the Church- men may well ſpare enough to 
maintain fifteen Earls, fifteen hundred Knights, fix thouſand * 3 Ef 
quires, and one hundred Hoſpitals more than were in the Kingdom, . 


This was a ſtrong temptation to a needy and courageous Prince; but the Arch- 
biſhop was at his Elbow. The King tells the Commons that the Norman and French 
Cells were in his Predeceſſor's time ſeized under this colour, yet the Crown was 
not the richer thereby ; he therefore reſolves rather to add to, than diminiſh any 


thing from, the maintenance of the Clergy. 


Thus, as the King faid, he did, though he made bold with the Keys of Se. 
Peter ; for he could diſtinguiſh between his own Clergy and the Roman. The peo- 
ple are herewith put to ſilence, yet harbour ſad conceits of the againſt a 
future time; which like a hidden fire, are not only preſerved, but increaſed by 
continual occaſions ;' and more principally from the zeal of the „ now grow 
ing fiery hot againſt the Lollards. For that not only the People, but the Nobles, 
yea, ſome of the Royal Blood, were not altogether eſtranged from this new old 
way; whether it was ſucked from their Grandfather Duke Jobn, or from a popu- 
lar ſtrain, of which that Houſe of Lancaſter had much experience, I determine 
not. Theſe were the Dukes of Bedford and Glouceſter. Bedford was firſt' at 
the helm of affairs at home, whilſt the King ated the Soldier's part in France, 
as ill-conceited of by the Clergy, as they ſlighted by him. At a Convocation once 
aſſembled againſt the Lollardi, the Duke ſent unto their Aſſembly his Dwarf, as 
a great Lollard, though he was a little man; and he returned as he went, even 
as Catholick as any of them all; Non tam deſpectus d Clero, quam ipſe Clerum deſ- 
piciens atque eludens.. This, and ſome other flights, the Clergy liked not; they 
therefore find a way to ſend him into France, to be a reſerve to his Brother: And 
in his room ſteps forth Duke of Gloucefier, that was no leſs cool for 
the Roman way than he. Henry the Fifth was not more hearty. in Rome's behalf: 
for although he was loth to interupt his Conqueſt abroad with conteſts at home; 
yet he liked not of advancements from Rome; inſomuch, as perceiving the 10 0 

4 >. 

by 


tiq; 278. 


of Wincheſter to aſpire to a Cardinal's Hat, he ſaid, That be would as. well 
bis own Crown, as allow the Biſhop to take the Hat. Nor was he much tr 
the Clergy, who were willing he ſhould rather engage in the Wars with France, 
than mind the als of the Commons concerning the — * Temporalties; 
which alſo was renewed in the Parliament in his days. Above all, as the Lencaſ-- 
trian Houſe loved to look to its own ; ſo eſpecially in relation to Rome, were 
the more jealous, by how much it pretended upon them for its favour done to their 
Houſe. And therefore the Fourth, the moſt obliged of all the reſt, looked: 
to the Proviſers more ſtrictly than his predeceſſors had; and not only confirmed 

all the Statutes concerning the ſame already made, but had alſo provided againſtg H..4. c. R. 
Proviſors of any annual Office, or Profit, or of Bulls of Exemption. from payment 

of Tythes, or from Obedience Regular or r and made them all puniſhable H. 4 c. 3 
vithin the Statute. And further, made all Licences and Pardons contrary? N 
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Of the Clergy, and Church-Government, 
thereto {granted by the King) void againſt the Incumbent ; and gave damages 
to the Incumbent in ſuch vexations : for the former Laws had ſaved the right of 

the true Patron both againſt Pope and King. WR 5 6 —_ 


And thus the Engliſh Kings were Servants to the Church of England at the 
charges of Rome, whilſt the Popedom being now under a waſting and devouring 
Schiſm, was unable to help itſelf; and fo continued until the time of Henry the 
Sixth, at which time the Clergy of England got itſelf under the power and ſha- 
dow of a Protector, a kind of Creature made up by a Pope and a King. This 
was the Biſhop of Wincheſter, ſo great a man, both for Birth, parts of Nature, 
Riches, Spirit, and Place, 'as none before him ever had the like: For he was 
both Cardinal, Legate, and Chancellor of England, and had gotten to his aid the Bj. 
ſhop of Bath to be Lord Treaſurer of England. Now comes the matter concerning 


roviſers once more to be revived. 


- Firſt, More craftily by colloguing with the Nobility, who now had the ſway 
in the King's Minority; but they would none. An anſwer is given by the 
King, that be wat 100 to make alterations in matters of fo high concernment ; 
yet he promiſed moderation. The Clergy are put to filence herewith, and ſo con- 
tinue till the King was fix years older; and then, with Money in one hand, 
and-a Petition in the other, . renew their ſuit, but a more ſubtile way: 
„but the Enghi/o Church's Liberties; they would 

Statutes of Præmuniri, but to have them explained; it 
, they complained of, for it was but that one word Orberwhbere, which, 
ſay they, the Judges of the Common Law expound too largely, not only agaioſt 
the Juriſdiction of the Holy See, but againſt the Juriſdiction of the Exgliſb Pre- 
fling thoſe Laws. Their Concluſion 


an Independant power 
calling of one word of that Statute into queſtion that had continued fo 


long, might endanger the whole Law into uncertainty, declined the matter, ſav- 
ing in the moderation of Prohibitions. Thus the Eng/zfo Clergy. are put to a retreat 
from their Reſerve at Nome: all which they now well ſaw, yet it was hard to 
wean them. The Cardinal of Wincheſter was a great man, and loth to lay down 
his 3 but his own Tribe weary of him and his power. For the great- 
er {ome Church-men are, unleſs they be better than men, the inferiour and bet- 
ter Church-men are worſe than men. At therefore the Cardinal is Un- 
legated, and that power conferred upon the Archbiſhop of y.; a man for- 
- merly well approved, but by this influence from Rome rendred ſuſpeRed. 
Which he perceiving, proteſted the exerciſe of the Juriſdiction Legatine 
without the King's allowance, and ſo mannerly crept into the Chair, | 


. 


of their own : Or elſe the King doubting that 


The Engliſh Kings and Clergy having thus attained the right diſcerning 
of each , begin to take up a new way of policy; ly 
nothing 
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nothing of the Popedom, but the Form of Worſhip and Diſcipline ; but as touch- 

ing Juriſdiction, they held it a high point of Wiſdom, either to fetch it nigh at 

home, or to be filent in the matter; having now found a main difference between 

the Pope's Mill, and the Church-Law; and therefore as formerly the Convocation 

and Parliament joined in excluding of Foreigners from Church-livings, under the Holl 
notion of Intelligencers to Enemies abroad: So neither now will they allow any 
proviſiens for Engliſb-men ; and upon this ground, the Dean and Chapter of York 
refuſed to admit the Biſhop. of Lincoln to the See of York, although aſſigned he 
was thereto. by Pope Martin, and he the darling of Nations, being by joint conſent 
advanced-to the Triple Crown, that had been formerly trjpled amongſt three Popes, 
and troubled all Exrope. And whereas during the Trifapalty much money had 
been levied here in England, to ſerve for the recovery of the Popedom to one of 
an Engh/þ intereſt; pow by joint conſent the ſame is ſeized upon and ſtopped, as 
fewel from the fire, and ſpent by Henry the Fifth in the recovery of a Kingdom in 
France, that ſhould, have been loyed in recoyery of a Popedom at Rome. 
— things concurred to give a wound to the Popedom, that was never cured to 
this day. | 


Nevertheleſs,” the Enghi/b Clergy was no loſer by all this, but gained in the 

whole ſum. For as it made them more depending on the Crown, fo it made the 
Crown more faſt to them, from which they had received more real immunities and 

power, than the Pope ever did, or was able to give them; and might expect to 

receive many more. What perſonal reſpects theſe three Kings ſhewed them, hath 

been already touched. Henry the Sixth added one favour, which made all the reſt 

more conſiderable. Hithesto they had uſed to meet in Convocation as upon the 
intereſt of Rowe, and little notice was taken of them; now the Nation owns them, 

and in ſome reſpects their work; and it is granted, That the Clerks of Convocation 

called by the King's Writ, and their Menial Servants, ſhall have ſuch privilege in co-* H. 6. c. 2. 
ming, tarrying, and going, as the Members of the Parliament have. So as though 

they he not Members, yet they are as Members, if they aſſemble by the King's 

Writ, and not only by the power of the Legate or Metropolitan. The antiquity 

of this Court is great, yet not ſo great as hath» been ſuppoſed ; nor is it that Court 

of the Ordinary called the Church Gemat, mentioned in the Laws of the 4 Inft. c. 74. 
Firſt, as not only the works thereof, therein. ſet down, do ſufficiently declare; but 

alſo it is evident, that in the Second's days, the Grand Councils of this K ing- 

dom were jointly mixed both of and Larty. Nor could the Clergy ſhut the 

Laity from their Councils, till about the times of Richard the Firſt, or King John. 

From which time forward, the Laity were fo far from protecting of them, (till 

theſe times now in hand) all their care was to keep them from violating the Li- 

berty of the People. That they were many times notwithſtanding called together 

by the King's Writ before theſe. times, hath alſo been cleared by another Pen W Will 
That their work at ſuch times was to adviſe concerning ſuch matters as ſhould be 
propounded to them by the King in Parliament, their Summons do. ſhew ; the 
particulars whereof, for the part, concerned ſupplies of Money from the 
Church-men. And yet ſometimes matters of great moment were debated therein. 
As in a Convocation ſummoned by the Fifth in his ninth year, the prehemi- 
nence of Pope Eugenius above the Council of Bazil was debated ; and as much 
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as they could, they determined the fame. The credit of their deciſions in former 
time, I believe, was not much amongſt the people ; becauſe the men were looked 
upon with an evil eye. Now that the Parliament ſeemeth to own them in their 
way, and to protect them; their determinations are ſomewhat. The Church- men 
eſpy their opportunity, and whilſt the benevolent influence of the State is in its 
firſt heat, they improve it in this manner. The times were now come about 
wherein 14 to ſpring forth, conſcience to beſtir it ſelf, and men to ſtudy 
the Scriptures. This was imputed to the idleneſs and careleſſneſs of the Clergy, 
who ſuffered the minds of young Scholars to luxuriate into Errours of Divinity, 
for want of putting them on to other Learning, and gave no encouragement to 
Ani. Brie, ſtudies of humane Literature, by preferring thoſe that were deſerving. The Con- 
vocation taking this into conſideration, do decree, That no perſon ſhould exerciſe 
any Juriſdiction in any Office, as Vicar-General, Commiſſary, or Offical, or other- 
wile, unleſs he ſhall ff in the Univerſity have taken Degrees in the Civ] or Canon 
Law. A ſhrewd trick this was to ſtop the growth of the ſtudy of Divinity, and 
Wicklff"s way: and to imbelliſh mens minds with a kind of Learning that may 
gain them preferment, or at leaſt an opinion of abilities beyond the common ſtrain, 
and dangerous to be meddled with. Like ſome Gallants that wear Swords as 
Badges of Honour, and to bid men beware, becauſe they poſſibly may ſtrike, 
though in their own perſons they may be very Cowards. And no leſs miſchie- 
vouſly intended was this againſt the rugged Common-Law, a Rule fo nigh allied to 
the Goſpel-way, as it favoureth Liberty ; and fo far eſtranged from the way of the 
Civil and Canon-Law, as there is no hope of accommodation till Chriſt and Anti- 
Chriſt have fought the field. * 

Thus much of the Church of England, in relation to the State, now as it is ab- 
ſolutely confidered, in of the ſeveral degrees of perſons therein. Although 
theſe three Kings were much endeared to the Enghſb Clergy, yet the difference 
between the Laity and them growing high, the King's principal care is now, to 

an even hand between them : Br he that will back two Horſes at once, 


keep them even, or put his joints to the adventure. Firſt, Henry the Fourth 
Hen. 4- c. granteth, That no more ſhall be paid to Rome for r s and 
5 Biſteps, than bath been anciently uſed. The occaſion hereof was, to prevent the bor- 


rible miſchief, and damnable cuſtom of Rome; for ſuch are the very words of that 
Statute, unto which the C gave their Vote, if not the firſt Vote: and there- 
fore certainly did neither believe, nor honour that infallible Chair as their own 
Mother ; nor did they bear her Yoke, further than their own benefit and reaſon 
of State did require. For though the immediate benefit of this Law did deſcend 
upon the Prelacy, yet it alſo much concerned the intereſt both of the honour and 
benefit of the Nation, that the Clergy ſhould not be at the Pope's pleaſure to tax 
and aſſeſs as he thought = | 
: Hen-5-© Secondly, Henry the fifth added unto the Prelacy ſome kind of increaſe both of 
Honour and Power, viz. to viſit Hoſpitals that were not of the King's own foun- 
dation, and to reform abuſes there: for the Patrons either had no power to puniſh, 
or will or care to reform them. And thus upon the point, although they loſt a 


Right, gained caſe. 

2 $- e. ry The ſame King confirmed by a Statute unto Ordinaries, the cogni- 
zance of Accounts of Executors for their Tefators Eſtates ; which formerly was 
granted by the Canon-Law, but they wanted power to execute, and a Right to 

| have 
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have and receive. In all theſe: the Clergy or Prelacy were the immediate gainers. 
In as many other things the people were made gainers, and yet the Clergy were no 
loſers,” otherwiſe than (like the Kite) of that prey which was none of their own. 
Firſt, They refuſed formerly to grant Copies of Libels, either thereby to hinder 
the courſe of Prohibitions; or to make the Copies the more dear, and Money more 
cheap with them. - Henry the Fifth, finding this a grievance to the people, paſſeth F 
a Law, 'That = Ordinar ies ſhall grant the Copies of Libels at ſuch time as by Law 
they are 170 | 
| 2 ly. As the Probate of Wills had anciently belonged to the Ordi by the H. 5. Stat. 
Canon-Law, and formerly alſo confirmed to them by the N it alſo 2. cap. i. | 
regulated and ſettled the Fees for ſuch Service, But the Clergy having been ever un- | 
der the nourriture of their M Rome, that loved to exceed, they likewiſe ac- 
counted it their liberty to take what they could get. But the nigher they come to 
engage with Kings in their Government according to Law, the more reformed they 
w. Fortnerly Edward the Third had ſettled their Fees, but they would not 
hold to the rule. Now the Law is doubled by Henry the Fifth, with a penalty of _ 
treble damages againſt Delinquents. Furthermore, the very Prieſts could not con- 
tain their Pater-Nefters, Requiems, Maſſes, and ſuch Wares they had engroſſed, 3 H. 5. Sat, 
and ſet thereof what price they pleaſed. The Market was riſen to that height, © © S | 
that Edward the Third undertook to ſet a rate upon thoſe Commodities : but that 
alſo would not hold long; now Henry the Fifth ſets them a certain ſtipend ſome- H. 5. Stat. 
—_ more than Edward the Third had done, and yet leſs than the Prieſts had for- "© © 
merly. 
Laſtly, Some Laws were made, wherein the Commonwealth gained and the 
Church were loſers. Firſt, Whereas the Church-men formerly held all holy things 
proper and peculiar to their own Cognizance, eſpecially ſuch as concerned the Mor- 
ſhip of God; the Parliament now began to be bold with that, and never aſted leave. 
It had now for a long time, even ſince the Saxon times, been the unhappy condi- 
tion of this Church of England amongſt others, to decay continually in Piety and 
right Devotion; but through the light that now revived, and God's | it 
in theſe times came to paſs, that the people did entertain ſome ſenſe of their duty 
towards God more than formerly, and begin to quarrel the abuſes done to the Lord's 
day in the manner of the keeping thereof. London hath the honour for beginning this 
Reformation by an Act of their Common Council. The Parliament within ſeven 27 H. 6. c. f. 
years after that engage the whole Kingdom in that ſervice (though therewith alſo 
are adjoined other boly Feafis then holden) and all Fairs and Markets are enjoined 
to ceaſe on that day, under pain of forfeiture of Goods expoſed to ſale; excepting 
Victual, and excepting the bur Sundays in Harveſt. And thus though places had 
their Conſecration allowed by the Parliament, and Immunity from trading in Fairs 
and Markets by the ſpace of an hundred and ſixty ws before this time ; yet that - 
time which God by oy own Law had reſerved to his own ſelf, never came under 
regard to be allowed till now; and yet not by the motion of the Clergy, nor by their ; 
furtherance. For by their thruſting in the Ho- days, they made them equal with | 
the Lord's day ; and in Harveſt-time ſuperiour, by preſerving them in force, when- 
as the Lord's days were ſet aſide. So God had ſomewhat of theſe men, but the 
Pope more®; -- Secondly, As the Church-men loſt in the former, ſo the Prelacy in H more 
th.s that follows. | | : 1 
The Prelates had long ſince obtained * Trial of Baſfardy, and therein 5 
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Ntrain themſelves ſo far, as to put the caſe of Inheritance into danger, where the 
int otherwiſe was clear enough. And this grew to that height, that it endan. 
the diſinheriting of the Heirs of the Earl of Kent. It is therefore now pro- 
vided, that before the Ordinary in ſuch Cafes to Trial, Proclamations 
ſhall be made in Chancery, to * all of Intereſts or Titles to come 
before the Ordinary to make their Allegations 3 and all Trials of Baſtardy other. 
wiſe made, ſhall be void; fo as whatever the Canon did, the Parliament would 
not truſt to the Ordinaries Summons, nor allow of their power in any other man- 
ner than the Parliament thought meet. One thing more remaineth, wherein the 
true Church of Chriſt ſeemed to loſe, and yet gained; and the Gag), 3 Joining 
with the King, ſeemed to gain, and yet loſt: this was the point of W — — 
had long ſtumbled the minds of the people; and was — grown to that 

that nothing but an Act of Parliament could keep it — This — = 
cerning Worſhip was at the firſt ſo young; that it was not yet baptized with any 
pr oper name, but called, Opinion contrary be Chur ch-determinations, or Catho- 

ck 


fo t 
Faith. And again be- 
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| this the Clergy now ſtormed more than ever formerly 


cauſe it was grown to ſuch a height, as if it meaned to UP theirs. nene 
they procured an AQ to pals, 


That all Preachers, Teachers, Writers, School-maſters, Favourers, ar notoriouſly 


defamed perſons for the maintenanc nions, ſhall be (upon convitfion befere 
4 Ordinary, 2 RY 2 in the Dicceſow's Pes, and Fined 


accending to the Diocgſan s diſcretion. 
If upon Cunviction, be ſhall not abjure, or ſhall relapſe, be ſhall be delivered au 


the Secular Power, and be burned. 
And that Preachers wit leut Licence of the Dioceſan, fall be reſtrained. 


Concerning which Law, I ſhall-firſt ſhew what change in the Loews df this 
Kingdom was endeavoured, and what was really effected. 


2 H. e. 15. 


+ E. 3. c. 3. Firſt, It is an undeniable ground, That no Freeman can be put to anſwer before any 


Judge, but upen preſentment, or other matter of Record foregoing, and by due Proc 
And yet it had been ruled, that ſtrong preſumption, and complaint of 
16H. 7. fo. —_ after it is entred, is ſufficient Record to ground s in this Cafe, to 
* attach the party to anſwer. But by this Law a Trial is introduced, that neither 
reſteth upon any 2 Accuſation, or proof of — but meerly upon In- 
ation, upon Oath and Confcience of FE the — * uſpected; which in the 
tter days bath been called the Trial upon the Oat Ofc For ſuch was the 
Trial allowed by the Canon in theſe times; as rs in the Conſtitutions of Orbo,. 
Ocho de Jar. and the Decrees of the Archbiſhop Boniface; by whom it was endeavoured to be 
Jer. Cavan. qhtruded upon the Laity, about the times of Henry the Third, or Edward the Firſt : 
Lind. de Jare but even the Clergy then withſtood it, as Lindwood confeſſeth. And Otho. in his 
Jian. 2. very Conſtitution de th hold this forth by that clauſe of his, Now obftante obtenia 


conſuetugine, 


Secondly, This Law doth endeavonr to introduce a new Judge, with a power 
to fine impriſon according to diſcretion; and a Priſon allowed to him as his 


own peculiar; and yet the Writ De cautione admittenda ſtill held its power, — 
| 8 
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that diſcreti formerly it had d | 
r y one; which by the way nn. 


Thirdly, The Clergy are not content to have the Eſtates and Liberties of the Bo- 

dies of the people at their diſcretion ; but muſt alſo have their Lives. A 

though no Freeman's Life could by the Fundamental Laws of this Kingdom come to 
queſtion, but by the Judgment of bis Peers; nor could the Clergy by their own Ca- 

nons intereſſe ſanguini, viz. They cannot put any man to death: but by this Law they 
may ſend any man to death by a Sentence as ſure as death, Tradatur poteſtati 2 
culari : And ſuch a death, not as the Civil Magiſtrate is wont to execute, by a. d combe- 
patting of the Soul from the Body, by loſs of Blood, ſtop of Breath, or rendum. 
uch like; but the Clergy muſt have Blood, Fleſh; Bones, and Life and all, even 

the edge of non-entity it ſelf, or they are not ſatisfied: and thus the Writ De com- 

burendo Heretico entred into the World. True it is, that ſome ſparks of this fire 

are found in former times: and Bracton toucheth upon ſuch. a Law, in caſe of a 

Clerk convict for Apoſtacy Primo degradetur, & poſt per manum Laicalem combura- 

tur; which was indeed the Canon, and that by his own - Confeſſion ;, for it is 
grounded upon one, Secundum quod accidit, in the Synod at Oxford under Arch- 

biſhop Becket. But that Caſe concerneth a Clerk, who by his profeſſion hath put 

himſelf under the Law of the Canon; and it was only in caſe of Apeffacy, him- 

ſelf being turned Few; and this alſo done upon a ſudden pang of zeal and power 

of an Archbiſhop that would know no Peer. Nor do we find any ſecond to this 
Precedent by the ſpace of two hundred years next enſuing ; neither doth the De- 

cree of Archbiſhop Peckham, who was not long after Becket, treating about Abo- Lind. lib. . 
flacy in Lay-men, mention any other puniſhment, than that they are to be reclaim- “ potac. 
cd per cenſuras Ecclefiaſticas. Nor yet that of Archbiſhop H undel, amongſt the 

Conſtitutions at Oxford, not long before this Statute ; who treating about the crime 

of Hereſy, lays the penalty upon forfeiture of Goods, with a Præſertim, as if it 5 
were the grand puniſhment. And Lindiosod in his Gloſs upon that place, ſetting Liad. bb. ;. 


down the Cenſures agaivſt Hereh, Hodie ſunt (faith he) damnandi ad mortem; as 2 fol. 
if it were otherwiſe, but as yeſterday. | 


* 


Fourthly, the next endeavour is to bring the cognizanee of all, wholly to the 
Ecclefiaſtical Court, without further A 


ppeal ; for ſo the words concerning Convic- 
tion of Hereſy are: I bereupon credence fholl be given to the Dioceſam of the ſame 
place, or bis Ordinary in that behalf. | 
Theſe changes, I ſay, were endeavoured to be brought upon the Government 
of this Kingdom; and yet the Law, for all this, ſuffered no change, nor did the 
Houſe of Commons (however the name is thruſt into the Engli/þ Ordinary Print) ever 
yield unto the paſſing of the ſame; but in the Parliament next enſuing, they com- 
plained thereof and proteſted, they would not be bound by ſuch Laws wwhereto the Houſe 
of Commons had not given their conſent. And this daſhed the Law quite out of 
countenance, (although it holds the place till amongſt the number ;) for within 
four years after, the Clergy bring in another Bill of the ſame nature in generals H. 4 
though varying in ſome particulars ; but the ſame was again rejeted. , > 
All the ſtrength therefore of this Law teſteth upon the King and Houſe of 
Lords, engaged. by the Clergy, (whom they truſted for their Religion; 19 4 
earning 
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learning was with them of ſmall account) and no'leſs by the King who knew 
no better way to give the Clergy content, that gave him ſo much, as to ſet the 


Artig. Brit. Crown u his Head ; nor to iſcharge his Royal Word, paſſed by the Earls of 


Pe Nerthumberland and Weſtmorland in his behalf, unto the Convocation, viz. That 
ill to the and Church- Liberties; and 


they were ſent to declare the King's good 
that be wat to defend all the Liberties of the Church by bis Kingly Power, and 
fo puniſh Hereticks and the Church's Enemies in ſuch manner as the Clergy ſhould think 
Ng. err; and therefore defired their daily 9 own and the Kingdom's ſafety, 
Ypo. Nerat. And yet for all this, che people were not of this mind; no ſmall part of the 
* Kingdom being overſpread with theſe opinions. 
Aſter Henry the Fourth comes Henry the Fifth, and he alſo makes another eſſay; 
the former opinions, then known only by the general names of Hereh, are now 
baptized by the new name of Lalard y and grown ſo overſpreading, that all the 
troubles of theſe times are ſtill imputed to them. It was indeed the De vil's old and 
common trick, thus to inrage earthly Powers againſt theſe men ; although he be 
but an inſtrument in the hand of the chief Builder, that in laying a ure 
Foundation, doth as well ram down as raiſe up; for the malice of theſe men 


made the people of God to multiply. Henry the Fifth alſo publiſhed a Law to 
this ſame purpoſe. 


zH.c. c. 7 Wat all in ce Government, ſhall ſucar to uſe their diligence to de 
oo np kt gy fLollardries. © + e rey 
That all Lollards cornvif# by the Clergy, (left to the ſecular Power, according to 
the Laws of Holy Church) ſhall forfeit their Lands and Tenements to their Lords : 
And the King to the Year and Day, and Waſte and all bis Goods and Chattel:. 
If the Lord be the Ordinary, the King ſhall have all. 
No Forfeiture to be, phony the 70 fikeP 
be ment before t ices of the Peace. 
hx gar ihe found, ſhall be ſent to the Ordinary with the Priſoner. 
The Indiiment ſhall not be for Evidence, but only for Information. 


Theſe are the principal things contained in this Law, which by the manner of 
the compoſure, — to be of an uncertain colour, neither 11 by the Clergy, 
nor Laity, but ſpoiled between them both. The intent thereof ſeemeth to be 
principally to draw on the Houſe of Commons to paſs the Law, under hope of 
gain by the forfeitures ; for the penalty is like that of Felony, though the crime 
not expreſly declared to be Felony. But the intent fell ſhortin event. 
For firſt, The nature of the Crime is not defined, nor declared by any Law; 
and therefore can no man by Inditment be found to be ſuch. 

' © Secondly, No penalty of death hath been by any former, or by this Law, de- 
termined upon ſuch as are guilty ; for it is not enacted by any Law, that ſuch per- 
fons ſhall be delivered to the Secular Power, &c. 4 
Thirdly, This Statute determining the forfeiture to be not till death ; and nei- 

ther that, nor any other Law of this Kingdom determining death ; then is no for- 

W thereby determined. 1 

vurthly, Though this Law taketh it for granted, that Hereſy and Errors belon 
to Eccleſiaſtical Cognizance, yet the ſame allows of no further — than Ee. 
cleſiaſtical Cenſures. | 
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Lash, By this Law there can be no ing, but in caſe of Indiffment, (for 

otherwiſe without Record no forfeiture can be) therefore where no Indif#ment is, 

there is no forfeiture. In all which regards, it is evident that the Clergy could by 

this Law neither get fat nor blood. - And therefore at their Convocation, in the tg. eb 

next year. following, took another courſe, and ordered that three in every Pa- 

riſh ſhould make preſentment upon Oath of ſuch perſons as are defamed for Here- 

ticks, and the truth ſo far as they can learn. Which puts me in mind of a Preſent- 

ment that I have ſeen by ſome of St. Mary Overies in theſe times: Item, We ſame, 

that John Stevens is a man we cannot tell what to make of bim; and that he bath 

Books we know not what they are. This new courſe ſhews plainly, that the former 

held not force as intended it: So God blaſted the practices of the Clergy at 

this time alſo; rendering this Law immaterial that had the form, as the other miſ- 


ſed in the form and had the matter. 


CHAP. XVII. 
Of the Court of Chancery. 


* 


T often befals in State · affairs, that extraordinary exigences require extraordinary 
remedies, which having once gotten footing, are not eaſily laid aſide, eſpecially 
if they be expedient for Prerogative. The Privy Council in Star-chamber pre- 
tends default of Common-Law, both in ſpeed and ſeverity, in Caſes whereby the 
State is endangered : The Chancery pretends default by the Common-Law in point 
of equity and moderation. The people taken with theſe nces make that Rod 
more heavy, which themſelves had already complained of. What the Chancery 
was in times paſt, hath been already ſhewed ; ſtill it is in the growing and gain- 
ing hand. | | F 
fie, In the — Power it prevailed in relation to the Excheguer; exerei- H. 4 8. 
ſing a kind of power to ſurvey the proceedings thereof, in caſes of Commiſſioners 
diſtrained to account for Commiſſions executed, or not executed. For it was no 
eaſy matter to execute Commiſſions from the Exchequer in thoſe times of parties; 
nor were men willing with ſuch unwelcome occaſions between Friends and Neigh- 


bours ; and, it may be, they grew weary of embroiling themſelves one againſt ano- 
ther; and of being Inſtruments of the violent counter-motions of Princes and Great 


Men. | 

Secondly, It gained alſo upon the Admiralty, which by former Laws had Juriſ- 
diction in all caſes incident upon the great Sea. But now either through negle& 
of the Admiral, or the evil of the Times, occafioning Piracies to grow epidemical, 
the ill government upon the Sea became dangerous to the State, trenching upon the 


Truce made between this and other Nations. 


For a remedy whereof, firſt Conſervators of the Truce were ſettled in every Port, f. . & 


who had power committed to them to puniſh Delinquents againſt the public Truce, 
both by Indictment at the King's ſuit; and according to the courſe of the Admi- 
ralty by complaint, ſaving matters of death to the cognizance of the Admiral. 


But this was ſoon found defective; for Juſtice done in the dark is many times more 
| ; p I&- 


. 


* 
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N 
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o the Court of en during tl 


2 1 2 eſpected ; and therefore within a few years it is provided, That 

a the Kg" Truce upon the Sea, or in any of the Ports, ſhall be pro- 

— 7 Le before the Chancellor; — hath power given him of 

10 H. 6 c. 8. eulling TIE nes hear of the Judges to execute the Statute of 2 H. 5. fore- 

474 12 by a handſome contrivance. For — Statute was once and again ſuſpended, 

going, d that was uſed by the former , who being borderers upon 

the Sea, for their own ſake, (| as few as they could ; which had fo diſcouraged 

the — that the Kingdom had been almoſt utterly bercaved of its ſtrength at 

Sea. Nevertheleſs, all this while, theſe Laws were but penal, and not remedial 

for the parties wronged: and therefore another Law is made to give the Chancellor 
31 U. 5. 42nd Jud to make reſti-ution and ration. 

| Thirdly, The Chancery gained upon the Eccleſiaſtical Court. For whereas by the 

Canon the Church-men were to be judged by their Superiours, according » Ece- 

cleſiaſtical and Ordinary Juriſdiction; and the iniquity of the times was again re- 

turned to that height, that Parents could not enjoy their own Children, but the 

little ones were allured, ſtoln away, and detained in Cloiſters ; nor did the Church. 

4H.4.c. 17. men afford remedy in ſuch caſes: A Law was made, that upon Complaint here- 

of made to the Chancellor, the Provincial ſhauld be by him ſent for, and puniſhed 

according to his diſcretion. 

Laſily, The Chancery encroached upon the Common Law: For whereas the ſtirs 
between the two Houſes of Vr and — began to rife, Men made their dwel- 
lings in r of ſecurity and ſtrength ; Women likewiſe and other perſons flying 
thither for refuge; eſpecially ſuch of — * as had moſt to loſe; theſe were, con- 
trary to the Law of common honeſty, 
| fires of ſuch to whom they had fled 
31 H. 6. c. 9. Ty, before they could gain their li 


to en their Eſtates anto the de- 
rege and ſometimes to mar- 
: R was now provided that all fuch com- 
plants ſhould be heard and determined the Chancellor. 
H. e s. Secondly, As touching the Mrmflerial Power of the Chancery this Bis wile was 
13 H. 4.c. 7.enlarged, in making of Proceſs to compel appearance in — of forcible Entries, 
2 H. f. 9. Man ters, Robberies, Batteries, Aﬀemblies in nature of Inſurrec- 
tions, Riots, and Flunder, commit ed by Servants upon their Maſters goods, be- 
fore their Mafters death, and fuch-like offences now grown common, and i in need 

of ſudden remedy. 
Thus as the work and power of the Chancery grew, ſo did the place and per ſon 
of the Chancellor grow more confiderable ; raifed now. from being the King's Secre- 
tary (for no better was he in former times) to be the Kingdom's Fudge ; and of ſuch 
truſt, that although the King might make election of his own Secretary, yet the 
Parliament would firft know and allow him that muſt be truſted with 2 over the 

place 


Eftates of the prople: And therefore di in theſe times and diſ- 
2 H. 4 c. 31-place Hier the Le 4 2 
gdom's Darling, and might be more bold with 


In a word, he is become the Kin 
me Common Law than any of his Peers. 
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Of the Courts of Crown-Pleas, and Common Law. 
8 the Chanc 


ery on the one fide did ſwell and increaſe, ſo was the King's- 
bench in an ebb: the Council-Table in the Star-Chamber on the one fide, 
and the Tinerani-Courts in the Country intercepted, and drew away much to their 
own ſhares; making themſelves fat, the King's-bench lean, and the Rural Courts 
for Crown-Pleas almoſt to ſtarve. The Crown-Pleas formerly had been determi- 
nable in the King's-bench, Goal-delivery, Oyer and Terminer ; and many of them 
by Juſtices of the Peace, Coroners, and Sheriff. The Goal. delivery was after- : 
wards united to the Judges of Aſſize; and if one of them were a Clergyman, 
then to the other, and chief men of the County. This was uſeful for the Publick, 
but not beneficial for ſome men; and therefore they laboured for Commiſſions, eſ- 
pecially directed to parties that they thought would partake : but theſe were found 
ſoon to be dangerous, ſoon taken away, and the Goal-del:zvery reſtored to the 
Judges of Aſſize, as formerly. The Commiſſions of Oyer and Terminer were 
ſued forth upon extraordinary Emergencies and Offences, wherein the State was 
much concerned for ſpeedy Execution. In former times, both theſe and Goal- 
deliveries were but rarely had, and then granted unto ſome that perchance knew 
more of the Caſe, than before-hand was meet to be known. Edward the Third 
amended this Error, and ordered that no Commiſſions of Oyer and Terminer ſhould 
iſſue forth, but unto Commiſſioners named by the Court, and not by the party 34 E. 3. c. 1. 
complaining. But the Judges of Aſtze are now on the growing hand, both of 
Honour, Uſe, and Power ; the rather, becauſe their perſons are of high repute 
in the Benches at Weſtminſter, which are the Maſter-pieces of Judicature, and 
their Iters are conſtant and ordinary. Nevertheleſs, the Judges of Affize, though 
they have the Goal delivery annexed to them, yet have they not that abſolute pow- 
er of the King's-bench ; but are ſtill under the rule of their Commiſſion, which 
is not alterable but by Parliament ; and which by it was altered by way of adding 
new powers as new crimes arofe, that required the eye of the State to provide for. 
And ſo the Judges of Affize by degrees grew to be the ordinary Adminiſtrators 
of Juſtice throughout the Kingdom, yet holding till forth to them a limited 
power to hear and determine in ſome Caſes ; but in others only to enquire, and cer- H 
tify, as in the caſe of falſe Returns by the Sheriff of Perſons elected for the Par- 
liament. And alſo in cafes concerning the Statutes of Labourers, and unlawful 
Games and Paſtimes; in which caſe the Certificate is to be made to the Chancel- 
lor. And alſo in cafes concerning Lrveries, contrary to the Statutes wherein the: H. 4. c. 21. 
Certificate is to be made to the King's-bench ; which power in this laſt caſe, con- 13 H. 6. e 3. 
tinued in that manner by the ſpace of thirty years; and then by another Statuteg H. 6. c 4. 
they had the power to determine ſuch caſes before themſelves. In like manner 4 H. 5. c. 7 
they had power to hear and determine caſes of fal/ſbood, in counterfeiting and cor- 
rupting of Money, by waſhing, clipping, &c. - And alſo defaults committed by 
Sheriffs, Bailiffs, and their Officers, againſt the Statutes of Forcible Entries, and 1 6. c. 9. 
of wearing of Liveries, as aforeſaid. | ; | 
| . Theſe were ſigns of much confidence and truſt in them ; and yet notwithſtand- 

ing, in theſe, nor in none of thele, * the Penalties by Fine left to the Fr 
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2 E. 3. e. 2. 
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/ Sheriffs] ming % - 
bitry of the Judges; no nor to the Juſtices of the King's-bench, but were by 

13 H. 4.c. 2. the very Letter of the Law determined. Nor would the Parliament truſt theſe 
men with doing Juſtice in the Caſes aforeſaid, in their own Countries where they 
dwelled ; nor did it think expedient to allow the. Chief Juſtice of the Ning i. bench 

unto. that ſervice in any of them all, but only once in the County of Lancaſter, 

ek e. and then only at the King's pleafure. Otherwiſe it was to be as was uſed by the 
ung ſpace of one hundred years foregoing ; poſſibly becauſe his power was too great to 
e he truſted amongſt the people. A wn L d 6% 
Well. 2. e 30. Laſtly, the Jadges Ni Prius were anciently made by Edward the Fir t; by 
whom. alſo the Affizes were ſettled at certain times of the year; and -afterwards 

12 E. a. e. 3. by the Statute of Not, the Niff Prius, in fmaller Caſes, was granted before one 
Juſtice of the Bench where the Plea dependeth, and one ſubſtantial man of the 

County; but thoſe of greater concernment were to be had before two Juſtices of 

14 Ez. c. 16. that Bench; or in cafe they were wanting, then before Juſtices of the other Bench; 
or in default of them, before the Chief Baron, if he were a man of Law; and 
in default of that, before the Judges of Aire. Therefore in thoſe days the 
Juſtices of the Benches in their Fersin the Counties, were divided in their power; 
ſome being for s, others for Nrf Prius; and in ſome times and caſes, ſome 
were for both. For in thoſe times of Edward the Third, Jadges of ide had 
wer to enquire in ſome matters chat concerned the Crown, or to try σνσ Prins. 
or were theſe powers united, till in Herry'the Sixth's time, Juſtices of NH Prius 
had the power of Oyer and Terminer annexed to them in all caſes of Felony and 


Treaſon. | nA 

What was former! ided 4 Edward the Third, and Richard tbe Second, 
zE 3. c. 8. for inſtruction to theſe * and to bind them thereto by ſolemn Oath, I ſhall 
14E-3-<-14 not particularly mention, but ſhall leave the conſideration of the Original of 
z the whole Judicature of this Nation, unto the Reader's obſervation upon the 
9 K. 2. c. 1. premiſes. | Pars) | 4 | 
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CHAP. XX. 
Concerning Sheriffs. 


22 the Fourth, after a ſmall reſt in his Throne, though he always ſate looſe, 
ſought after the civil Peace, as the corner-ſtone of his ſubſiſtance, and that 
dy way of Juſtice; which found more acceptance with the Vulgar, than the com- 

mon Education of the number in theſe times could promiſe: for the worſt 

of men cannot endure to ſuffer Injuſtice, though themſelves will do it. Now be- 

cauſe where Kings are reputed to be the Fountain and Life of Juſtice, Sher:#s 

- - may be reputed to be the Breath thereof; and by their Irregularities do render 
'  - the Government of the King as loathſome, as unſavoury breath doth the perſon 
whoſe it is : Therefore the Fourth choſe rather to he a loſer in his Farm- 
rents of the 'Sheriff-wicks, than to occaſion. the Sheriffs to ſave their bargains by 

| oppreſſion. And to this end he took away the courſe of farming of Sher iff-aicks, 

S, and made the Sheriffs bare accountants for the Annual profits; and as touching 
the caſual profits, the :Sberif diſcharged himſelf Oath. This was a good 
ſecurity — SOTO. People was not herewith ſatisfied : For ou: 
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the <heriffi might not take to Farm, yet what they had; they | might let to Firm; * - 
and then wherein are the people the. better or thaſo Laws ?. ? lecing it is all one for 
them, to be oppreſſed by e Sheriff immediately, as by the Proxy. by | 
For preventing of this inconvenience, another Law is made; That the Sheriff 8. en! 
hall nat let his Bailywick to farm, nor be Non-refident ; and to this be muſt bind bim 
ſelf by Oath. So as now the Sberiff is double girt, and may be fairly ridden; with- + 
out Suge to the King or People. But men ride Horles for caſe and pleaſure 
and he that muſt bend his mdf Aas to watch his Horſe's motion, will chute 805 
mther to go on foot. And therefore Henry the Fifth renewed the Law of Richard 

the Second, that Sheriffs (hall be but for one year; and then not to be choſen a- H. ;.c. 4. 
gain, nor ſerve for three years next following. This order continued for- the {pace 

of eight years; within which time, War and Peſtilence had conſumed ſo many of 11. 5. e. TY 
the richer ſort of people, that a Diſpenſation is granted, that Sheriffs may con- 

tinue in their places for four years. And it was above twenty years-after, ere the 

Stock was recruited again ; after which time the ſubſtance of the former Statutes 

of Edward the Third, Richard the Second, and r the Fifth, is revived a-; H. 6. c. 8. 
gain; with a penalty upon the Sheriff, his ty, or Clerk, that ſhall execute 

that place above one year. So the cuſtom of holding that Office ten or twelve 

years, by octaſion of the Diſpenſation for four years, was laid aſide. But the Cure 

would never be perfect ſo long as Sheriffs held by Inheritance: for it was eaſy to 

find new Deputies, but not to lay down old Cuſtoms ; nor could it be laſtiog, un- 

leſs the penalties alſo had been annexed to the Crimes. 

For a Sheriff, before he is a year old, by experience formerly had, becomes too 

cunning for all theſe Laws; and therefore Laws are made alſo againſt the ordinary : H 6. e. 1, 
corruption of theſe places; ſuch as are extorting of Fees,. falſe making of Furies, e p. f. 18 C. 
falſe returns of Writs, &c. and damages in ſuch caſes given to the wronged : 14. 23- cap. 
and when all is done, he is not truſted with taking of Indifments. Thus, with 2g E. 
much ado, a Sheriff is made a tolerable Officer; and his place by degrees ſo hedged utc. 
in, that what was in former times hard to pluck up, is now become hard to- fete 
[Sed adbuc antique Fraudis quædam veſtigia manent. ] 


GERT xxl. 8 
Of Fuftices, and Laws concerning the Peace. 


ME faint Title of Henry the Fourth to the Crown, made him ever e. of 

the Civil Peace; without breach whereof, he was ſure to be quiet in the 
Throne. He undertook not this work by any ſuperlative Power from and rr 
ſelf, but uſeth the help of the Parliament and Laws; wherein he was induſtrious; 
pretending love of Unity amongſt his people, which nevertheleſs he liked not, 
unleſs jn- order to between himſelf and them. The former way of Fuftices 1 H. 5. e. 10. 
of mw 1 followed cloſe, reducing the 2 to their ancient qualifications. 18 H. 6. e. 

t 


De moſt ſons, Tababitant in the County, worth at leaft twenty N 
yearly, 2 they 1 yers, or ſuch as are Tuſtices in Corporations. Nor is H. 5 Stat. 
the troubled or ruſted with the naming or cleQting. of theſe men, but: cap. 1. 
the Chancellor, or the King een. ſo az now by Law the King can neither 
be · Juſtice, nor make Juſtice. but as his intereſt with the Council 1 
lor Parliament] is mote or | <revlent.: and that power that firſt gave it 8 ö 
Tt 2 0 


11 
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3 H. g. c. 6. Money ſhould be Treaſon. And fo the Parliament held forth to all men, that had 
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the Crown, the ſame power took it away, or imparted, and placed it elſewhere. 
7 - « But as touching the Work or Power of. the Juſtices themſelves, it grew exceed. 
—_— 7M ingly ; much whereof was only of enquiry, and to make Certificates, as of He. 
4 H. .. rely, Treaſon, Falſhood of Sheriffs, &c. But more of Oyer and Terminer, as in 
5 *. * caſe of Watches, Deceitfulneſs in Trades ; as of making Arrow- heads, gilding of 
$i4.;.c.3. Metal, tanning of Leather, imbaſing of Silver, _—_ waxen Images andPic. 
211. 6. c. 7. tures, &c. For the ſuperſtition of theſe times was ſuch, as theſe petty Gods were 
82 not ſet at ſo high a price by the Seller, but a higher price by the Buyer. The 
Parliament therefore ſet a truer value of them, viz. Fer the Wax, ſo much . as the 
Wax is <ozrth by «weight, and but four pence for the Godhead : So as it ſeems the Par- 
liament was not very ſuperſtitious in their Houſe, whatever they were at Church. 
Furthermore, the Juſtices of the Peace had power to puniſh deceit in Meaſures, 
1 H. f. e. 10. N ; gt : a 
g Sac. 2.c. 8, Weights, Forcible Entries, and Detainers. In many of which caſes, the penalty be- 
2 H. 6.c. 11. ing Fine and Impriſonment, became a ſnare to many of the Juſtices, eſpecially ſuch 
11 H. 6. c. &. 8 — . . . * „ 

13 Hl. . cz as were of the greater and higher rank, who having Caſtles of their own, under 
& 2. colour of Fuftice impriſoned Delinquents in their own Caſtles, and ranſomed them 
. 5. cs. at their own pleaſure ; which proved a great oppreſſion to the people, and oc- 
caſioned a Law, that no Juſlice ſhould commit any Delinquent to other than the 
5 H. 4. c. 10, Ccunty- Gaal, ſaving Franchiſes to the Lordi. Thoſe times are happy, when Juſtice 
waits not altogether at Court, but grows up in the Fields; and FJuftices of Peace, 
as the King's Arms upon the Royal Mace, as terrible only to the bad; and not as 

they are pictured before an Ale-houſe-door, to invite men to tranſgreſs. - 
The Laws for the preſervation of the peace, concern either puniſhment of 
Crimes committed, or prevention of them from being committed. There is a ſuc- 
ceſſion of crimes, as of Men and Ages; becauſe the Scripture tells us, that le 
hearts of all are faſhioned alike; yet it is with generations as with men, ſome 
incline to ſome crimes more than other : and that is the reaſon that the title Trea- 
ſon, ſometimes is ſet forth in Folio, ſometimes in a leſſer Volume. It is evident in 
Story, that the violent times of Richard the Second had raiſed the value of that, 
amongſt other offences, above meaſure : not long before his time, his Father had 
reduced that wild notion of Treaſn to a certain rule, that formerly wandred in a 
Wilderneſs of opinions. But Henry the Fourth, either to ſave his own ſtake, or 
2H. 4 c. 10.0 take the people, or both, reduced it again to the Statute-rule of Edward the 
Third, and made void that Statute of his Predeceflors ; which had made a former 
Act of Parliament, and all the ſervice thereby done, Treaſon. The Dimenſions of 
Treaſon thus clearly limned and declared, taught ill-diſpoſed minds to keep out 
of the Letter, and yet to be bold with the Senſe : Counterfeit Money they durſt 
not; yet to diminiſh the fame, they thought came not within the Circle: and ſo it 
became a common grievance, till a Law was made, That all furpoſed impairing of 


to declare Treaſen, without the bounds of the Statute of Edward the Third. The 
like power it beld forth in the time of Henry the Sixth; for men knew that 2 
and Robbery were mortal crimes, they would no more of that; now they devi 
a way to ſpoil, and prey for themſelves, and yet neither to rob, nor break 
| Houſe. To this end they would ſcatter little Scrolls in writing, requiring the 
party that they intended to prey upon, to leave ſo much money upon ſuch a day, at 
3 Hl. G. c. 6. ſuch a place; and this was ſub pena of burning the parties Houſe and 1 
. 5 ; w 


during the Reigns of Henry IV. V. and VI. 101 
which many times did enſue upon default made. This 8 was at once made © 


Treaſon to prevent the growth of ſuch an evil, And the like was done with No- 
beries and Manſlaughters, contrary to the King's Truce and Safe-conduR. | 14H 6.c.8. Fes, 


As many or more new Felonies were alſo now created. ut. 
One was the cutting out of men's Tongues, and flucking out of Eyes; a ſtrange cru- 5 H. 4.c. . 
elty! And that ſhewed the extream ſavageneſs of thoſe times; ſo much the more | 


intollerable, by how much the poor tortured creature could hardly be either Eye 
or Ear-witneſs of the truth of his own wrong. 1 


A ſecond Felony was, the cuſtomary carrying of Wool, or Wool-fells, out of the 18H. 6. c. f. 
Realm, to other places; except Calais. | 


Another | Felony concerneth Soldiers, which I refer over to the next Chapter. 


The laſt was, Servants plundering their Maſters Goods, and abſenting them- 3; U. 6. c. 1. 
ſelves: if upon Proclamation made, they appear not, this was alſo made Felony. 


In the next place, as touching Forcible Entries, and Riots, the remedies ſo often 
inculcated, and new dreſſed, ſhew plainly the nature of the times. Theſe kind of 
crimes commonly are as the light Skirmiſhes in the beginning of a-War, and follow 
in the Concluſion alſo, as the Rinings of a Battle fought till both fides be weary. 


I ſhall not enter into each particular Statute, divers of them being little other 
than as aſſervations annexed to a Sentence; to add credit, and ſtir up minding in 
men, that otherwiſe would ſoon forget what is faid or done. The remedies for- 
merly propounded, are now refined, and made more effectual. | 


Firſt, in regard of ſpeed, which is as neceſſary in theſe forces, as the ſtopping 

of the breaches of Waters in the firſt act; and therefore one Juſtice of the Peace may 

proceed upon a bolder by force, or breaker of the Peace, with a Continuands : but“ H. 6. c. 9. 
Riots are looked upon as more dangerous ; and the firſt oppoſition had need be 

more ſtiff, leſt being uneffeQual, it aggravate the violence; and therefore it 

is required that two Juſtices and the Sherrff ſhould join in the work, to carry on 

the work with more Authority and Power. And what they cannot do in the pu- 

nitive part, they muſt certify to the King and his Council, or to the King's Bench, 

if Traverſe be made. So as though the power of the County be annexed to the 31 H. 6. c. 9. 
Sheriff Jure ordinario to maintain the Peace, yet the Parliament did delegate the 
ſame upon Juſtices, as it thought moſt expedient. 


To maintain and recover the Peace when it is broken, ſhews more Power ; 
but to prevent the breach, ſhews more Wiſdom : and therefore to all the reſt, the 
Wiſdom of theſe Times provideth carefully. | 

Firſt, For Guards * Watches, according to the Statute at Vint. and com- 
mitted the care thereof to the Juſtices of the Peace. 


And Secondly, Againſt the gendring of parties; for it is commonly ſeen, that 
ſuch as are admired for excellencies of perſon, are ſo far idolized of ſome, as that 
their Geſtures, Actions, and Opinions are obſerved : Tokens of favour (though 
never ſo ſmall) are defired from ſuch ; and the Il likes it well; gives Points, 
Ribbonds, it may be Hats; and with theſe, men are ſoon gained to be Servants in 
the fathion, and not long after to be Servants in Action, be it War or Treaſon, TY 
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5 H. 4. c. 3. 
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| other way. Th channer of chert, the former times had been too well sequain- 
_ + - ted with; Knight: and Efquires ate not to be feared in times where the word Lord 
© carries the wonderment away ; their offences ogainſt the Statutes of Liveries are 
1H. 4.c. 7. all great, though in themſelves never ſo ſmall ; and therefore are ſure of Fine, and 
5 H. o. c 4. Ranjem; and it is well if they eſcape a year's impriſonment without Bai/ or Main- 
prize. Lords may wear the King's Livery, but may give none. Amnghts and E. 
quires may wear the King's Livery in their attendance upon his (9m, but not in 
the Country. The King and Prince may give Liveries to Lords, and menial Ser- 
zH. 4c. 21. y g ana 21 
vants. The ſum is, that Liveries may be given by the more publick perſons, for 
Nate, not to make parties; and men may wear Liveries in token of Service in 
Peace, and not in Arms. | © at 
| One thing muſt be added to all, which may concern Trial in all, viz. A law 
20H. 6. Stat. cut made, that Noble Ladies ſhall be tried by their Peers. A Law now of the firſt 
2.0.6. ſtamp; and ſtrange it is, that it never came before now into the breaſt of the Law ; 
but that it came now, it is Fot ſtrange. No meaner perſon than the Dutcheſs of 
Glaucefter is firſt charged with Treaſon ; when that could not appear, then for 
; fitly, that ſhe might be tried by the Eccleſiaſtical way of Wit- 
neſſes. She is found guilty, and a Sentence of Penance, and Impriſonment, or 
Baniſhment paſſed thereupon ; after ſuch a wild way, as both Nobles and Com- 
mons paſſed this Law, for the vindication of that noble Sex from ſuch hudling 
Trials for the future. | 


Se. a XXII. 
Of the Militia during theſe Times. 


HE Title of Henry the Fourth to the Crown, ws maintained principally 
JS by his Tenures, which the Courtiers call Knight-ſervice ; but the Common 
People, Force of Amt; And that which deſtroyed many a man, was.the princi- 
4 pal means of his ſubſiſtence. Otherwiſe 5 clear, that his Title was ſtark naught; 
2 could he out face Mortimer's Title, Aifhout a naked Sword, which he -uſcd 
5 : for he had Enemies enough to . his Sword in hand; and Friends 
enough to keep it from ſtriking at random, For coming in by the people's favour, 
he was obliged to be rather remiſs than rigorous: yet his manner of coming was 
by the Sword, and that occaſioneth men much to debate about his abfolute power 
in the Militia, as ſuppoſing that what power he had, other Kings may de jure 
challenge the ſame. And let that be taken for granted, though it will not neceſ - 
farily follow in true reaſonipg: And Jet it alſo be taken for good, That Henry the 
Fourth entred the Throne by bis Sword; yet is there not any Monument in Story br 
N that favoureth any abſolute right in him over the Militia; but the cur- 
rent is, I think, ſomewhat againſt it. 


Firſt, Becauſe Henry the Fourth de jure could not compel men to ſerve beyond 

the Seas, but raiſed them by contract; and therefore by Act of Parliament, he 

4 H. 4-c, »3.did confirm the Statute 1 Edw. 3. Hat. 2. cap. 5. which Statute was purpoſely made 
' to that end. And the ſame 4 ſo isFountehanced by another Statute made in theſe 
; - C a times, 


| ; R th. + © ? , Fs bg. 
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times, whereof we now treat; hy the words whereof appeareth, that the Soldiers s H. 5. e. 
for the foreign Service were levied by Contract between them and the Captain, 
who undertook to levy them by Wages; ſo as none were then compelled-to cmer into 
Service by Impre/t, or abſolute Command. Nor is there any Mett amongſt all 
thoſe cited in Caluin's Caſe, that doth mention any ſuch thing; but contratily, „ H. 4: Firz- 
that Opinioo of Tbirning is expreſs, That the' King cannat ſend men beyond Seas 14 OY 
Wars without Wages; and therefore no man is bound to any ſuch ſervice, by any 
abſolute Legiance, as the Reporter would underſtand the point; but if he receiveth 
Wages thereto, he by that contract binds himſelf, 1 RN 
condly, It ſeemeth alſo to be granted, that ſuch as went voluntarily in the 
King's Service, ever had the King's Pay, after they were out of their Counties, if 
the King ruled by his Laws. For by the Statute formerly mentioned, the King 
did likewiſe confirm the-Statute of 18.Egw. 3. Stat. 2. cap, 7. which is expreſs in 
that point; and the matter in · fact alſo is evident upon the Records. | 
Thirdh, Touching the arming of thoſe that were thus levied, as there was a 
certain Law, by which all men were aſſeſſed to certain Arms, either by the Ser- 
vice and Tenure of their Lands, or by Parliament ; for ſuch as were not bound to 
find ſufficient Arms by their Tenure, according as is contaifed in the Statute 25 
Edw. 3. Stat. 5. cap. 8. So did Henry the Fourth, by the Statute formerly men- H. ,. 
tioned to be made in his time, confirm that Law of Edwarg the Third. In the ar- 
ument of Caluin s Caſe it is much inſiſted upon, to prove the Legrance of an Eng- 
men to the King, to be abſolute, becauſe he bat r to ſend men to War af. 
his pleaſure ; and be Fath the only power to make Mar; and if ſo, then bath be abſo- 
lute power in the Militia. As touching the power of ſending men to War, it hath 
been alceady ſpoken; but as touching the power to make War, there is no doubt, 
but where a King hath made a League with another King, he only can break that 19 E. 3. f. 6. 
League, and ſo make War; and that Opinion of Brian muſt be agreed for 
in that ſenſe, But if a League be made by Act of Parliament, or if the King will 
have War, and the -Parliament will make a_League without him ; no Authority 
duth in ſuch caſe avouch, that it is the right of the King, or that he hath a legal 
power to break that League as he pleaſeth. Neither, in the next 50 bath the 
King any Right or legal | xn to make War with his own Subjects as be pleaſeth, but 
is bound to maintain the Peace, not only by his Oath at his Coronation, b., alſo by the 
Laws whereto he is bound, if be will reign in right of an Engliſh King. For every 
man knoweth that the grounds of the Statutes of wearing of Liveries, was for the 
maintaining of the publick Peace. And Henry the Fourth, amongſt other pro- 
viſions made againſt that trick, hath this; That the King ſhall give only bis Honowr-* F. + c. 7. 
able Livery to bis Lords Temporal whom ſhall pleaſe bim, and to his Knights and Ef- 
quires menial, and to his Knights and Eſquires which be of his retinue, and take of bim 
ther yearly Fee for term of Life ; and that no Yeoman ſhall take or wear any Livery 
of the King, nor of none other Lord. And another Law was made within one years H. 4.c. 22. 
enſuing, confirming the former, and providing that the Prince may give Z:v-r1es 
to ſuch Lords as-he pleaſes, and to his menial Gentlemen; and that they may wear 
the ſame, as in the King's Caſe. By both which, the King and Prince are both 
in one Caſe, as touching the power of giving Liveries; if the one hath abſolute power, 
then hath the other the like; if one be under the Directory of Law in that point, 


/ then 
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then is alſo the other: For it is clear, that the King is intended by the Statute to be 
bound from giving Liveries, and the People from wearing them, otherwiſe than in 
eſpecial Caſes. And then the concluſion will be, that if the King may not give 
Liveries to the prejudice of the Peace, then may he much leſs break the Peace 
at his pleaſure ; or levy Men, Arms, and War, when he ſhall think moſt meet, 
Take then away from the King abſolute power to compel men to take up Arms otherwiſe 
than in caſe of Foreign Inoaſion, power to compel men to go out of their Countries 10 
War, power to charge men for maintenance of the Wars, to make them find 
Arms at his pleaſure, and laſtly, power to break the Peace, or do aught that may tend 
thereto, and certainly the power of the Militia that remaineth, though never ſo ſurely 
fettled in the King's band, can never bite this Nation. 


Nor can the noiſe of the Commiſſion of Array entitle the King unto any ſuch vaſt 
power as is pretended, For though it be granted, that the Commuſſion of Array was 
amended by the Parliament in theſe times; and ſecondly, that being ſo amended, it 
was to ſerve for a Precedent or Rule for the future: yet will it not follow, that 
Henry the Fourth had, or any Succeflor of his hath any power of A ray originally 
from themſelves, abſolutely in ibemſelves, or determinatively to ſuch ends as be, or they, 
ſhall think meet. 


Firſt, As touching the amendment of the Commuſſion, it was done upon com- 
plaint made by the Commons as a grievance, that ſuch Commiſſions had iflued forth, 
as had been grievous, hurtful, and dangerous: And the King agrees to the a- 
mendments, upon advice had with the Lords, and Judges. And if it be true that 


bud. Colle the amendments were in the material clauſes (as it is granted) then it ſeemeth that 


F. 406. 


P. 497. 


formerly a greater power was exerciſed than by Law ought to have been; and then 
hath not the King an abſolute power of Array: for the juſt power of a King can 
be no grievance to the Subject. 

Secondly, If the Commiſion of Array thus mended, was to ſerve as a rule of Ar- 
ray for the future; then there is a rule, beyond which, Henry the Fourth, and 
his Succeſſors, may not go; and then it will alſo follow, that the power of Array 
is not originally, nor abſolutely, in the King ; but from, and under the Rule and 
Law of the Parliament: which rule was not made by the King's own directions, 


Tvid. fel. 406. but (as we are told) beyond expectation, alterations were made. in material parts 


of the Commiſſion, and the powers in execution tHKere, whereof no complaint of 
grievance had been made. The iſſue then is; If the King had an Univerſal Pow- 
er in the Array, the Parliament likewiſe had a general liberty, without any reſtric- 
tion to correct that power. 

Laſtly, Suppoſe that this power of the Parliament is executed, and concluded, 
by the Commiſſion thus amended, and that thereby the King's power is eſtabliſhed ; 
yet can it not be concluded, that this power is originally or abſolutely in the 
King. It is not abſolutely in him, becauſe it is limited in theſe particulars. 

Fir. ] It is not continual, becauſe it is only in caſe of imminent danger. 

(Secondly ) It is not general upon all occafions, but only in caſes à foreign 
and ſudden Invaſion and Attempts. | *; 

( Thirdy.) The powers are not undefined, but circumſcribed. 1. 7. 

| Array 


* 


| thoſe of able. Bodies and Eflates to be armed; and thoſe of able Eftates, and not able 
Bodies, to arm ſuch as are of able Bodies and not Eftates but this muſt be juxta 
Facullates, and ſalvo Statu. 3. Whereas they ſtrain themſelves to make the Statute 
of Henry the Fourth, and the Commiſſion of Array, to conſiſt with the Statutes of 
13 E. 1. 1 E. 3. and 25 E. 3. thereby they affirm ſo many more reſtrictions unto 
his power of Array, as thoſe Statutes are remedial in particular cafes: yet do I not 
agree to their Gloſſes, but leave them to the debate already publiſhed concerning the 

_ ſame. brats 

Secondly, As this power was not abſolutely in the Kings, ſo was it not originally 
from themſelves, becauſe they had not the Legiſlative Power concerning the ſame; 
but the ſame was ever, and yet is, in the Parliament. Hereof I ſhall note only 
three- particular inſtances.. 8 
Firſt, The Militia is a poſture that extendeth as well to Sea as Land: That 
which concerneth the Sea, is the Law of Marque and Reprizal, granted to ſuch of 
the people of this Nation as are pillaged by Sea, by ſuch as have the King's 


recompence himſelf upon that man that had pillaged him, or upon any other 
Subject of that Nation, in caſe _ requeſt made of the Magiſtrate in that Nation, 
ſatisfaction be not given him for his wrong: it was a Law made by the Parliament, 
whereby the Chancellor had power to grant ſuch Letters or Commiſſion upon 
complaint to him made. 


the King's Subjects, although what was by them done was done in their own defence. 
And by which means the Foreigners were become bold to tranſgreſs, and the Engli/þ 
fearful in their own Charge; and many laid alide their Trade by Sea, and thereby 
the ſtrength. of the Kingdom was much impaired. Nor is the equity of this Law 
to. be queſtioned ; for if the Magiſtrate upon complaint made grants not relief, the 
offence becomes publick, and the Nation chargeable in nature of an Acceſſory 
after the Fact, and ſo the next man liable to give ſatisfaction, and to ſeck for relief 
at home. | 

The King then hath a power to grant Letters of Marque. by Sea or Land, and 
this power is granted by Parliament; and this power is a limited power only in 
particular caſes, in regard that many times theſe prove in nature of the firſt light 
ſkirmiſhes of a general War. 

Two other inſtances yet remain concerning the Order and Government of the 


- ſhall not abate the Soldiers Wages, but for their Clothing, under peril of Fine to (he 
- King. The other concerning the Soldiers ſervice, That they ſtall not depart fram 


Array ſuch as. are armed, ſo as they cannot aſſeſs Arms upon fluch. 2. To compel Collect. 4. 24 


Conduct, or publick Truce. And by this Law the party pillaged had power to 4 H. 5. c. 7 


This was grounded upon the Statute of Magna Charta, concerning Free T; rade, Mag. Charta. 
which had been prejudiced by the rigour of the Conſervators of tle Truce, againſt © 3* 


Soldiers in the Army; the one concerning the Soldiers pay, viz. That Captarns 1811. G. c. 1%, 


| their Coloers without leave, before the time of their ſervice ve expired, 1.nlefs in caſe of cap. ig. 


| fickneſs, or other good canſe teſtified and allowed by the Captain; and ſuch as fhall ds 
otherwiſe, ſhall ſaſfer as Felons. Which Laws could not have holden in force, had 
they not been made by Parliament, in reſpect that the penalties concern the 
Eſtates and Lives of men, which are not to be invaded but by the Law of the 
Land. So as both Captains and Soldiers, as touching the Legiſlative Power, are 
not under the King in his perſonal capacity, but under the Law of the Parliament. 

4 | Uu 15 4 Laſtly, 
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Laſtly, As the rule of War was under the Legiſlative Power of the Parliament, 
ſo was the rule of Peace: for whilſt Henry the Sixth was in France, which was in 
his Tenth year, from St. George's day till February following; the Scots pro- 

In 10 H.6, pound terms of Peace to the Duke of Gloucefter, he being then Cuffos Regni; 
which he referred to the Order of the Parliament, by whom it was determined, 
and the Peace concluded, in the. abſence of the King: and was holden as good 
and e ffectual by both Kingdoms, as if the King had been perſonally preſent in his 
fall capacity. 


C. H. A f. . 


A Survey of the Reigns of Edward the Fourth, Edward the Fifth, 
and Richard the Third. 0 


H E Reign of Henry the Sixth was for the moſt part, in the former parts of 
it, like Fire buried up in the Aſhes; and in the latter parts, breaking out 
into a Flame : In the heat whereof, the Duke of York, after Fealty given by him 
to Henry the Sixth, and Diſpenſation gotten from the Pope to break his Faith, 
loſt his life; and left his Son the Markgrave to purſue his Title to the Crown ; 
which he claimed by Inheritance, but more eſpecially by Act of Parliament made 
upon the agreement between Henry the Sixth and his Father. This was Edward 
the Fourth, who nevertheleſs reſerved himſelf to the Election of the Lords, and 
* By a N- vas by them received, and commended to the Commons in the Field . By which 
tary Eleftion, means he gaining the poſſeſſion, had alſo encou nt to maintain the ſame; yet 
never held himſelf a King of full Age, fo long as Henry the Sixth lived, which was 
the one half of his Reign. Nor did he, though he held many Parliaments, ſcarce 
reach higher than at reforming of Trade; which was a Theme well pleaſing to 
the peopee, next unto their Peace, which alſo the King carefully ed. For 
although he had been a Soldier of good experience, and therewith ſucceſsful, yet 
as one loth to truſt too far, either the conſtancy of the people of his own Opinion, 
or the fortune of War with his neighbouring Princes, he did much by brave coun- 
tenance and diſcourſe: and yet gained repute to the Engliſh for valour, after the 
diſhonourable times of the Sixth. He had much to do with a wiſe King of 
France, that knew how to lay out three or four calm words at any time, to fave 
the adventure of his people's Blood; and make a ſhew of money, to purchaſe the 
ceable holding of that which was his only by force, until the wind proved more 
fair to bring all that continent under one head. 

In his Government at home, he met with many croſs Gales occaſioned prin- 
cipally by his own raſhneſs, and neglect of the Earl of Warwick's approved friend- 
ſhip, which he had turned into profeſſed enmity; and ſo weakned his own cauſe 

Com. nb. 3. thereby, that be was once under water, his Kingdom diſpoſed of by a new intail 
- £4:&5-£6. upon the Heirs of Duke Clarence; and fo the Earl of Warwick remained conſtant 
to the Houſe of Terk, though this particular King was ſet aſide. Nor did he in all 
this gain any thing but a Wife, who though his Subject, and none of the greateſt 
Family, neither brought any intereſt unto her Lord and Huſband amongſt Foreign 
Princes, brought nevertheleſs a Pearl, which was beyond all; which was, the 

N purchaſe 
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purchaſe of the Union between the two Houſes of York and Lancaſter, and a 


peaceable ſucceſſion in the Throne for a long while to come. It mult be granted, 
that there fell therewith an unhappy inconvenience in the raiſing of a new Nobility 
of the Queen's Kindred, of whom the ancient Stock of Nobility thought ſcorn ; 
and yet they were ſo conſiderable as to be envied. A Wound hard to be cured, 
and yet eaſily avoided by ſuch as know how to deny themſelves : And therefore 
can be no prejudice unto that concluſion, That for an Engliſh King to marry his 
own Subjeft, is more ſafe for the King, and beneficial for the Kingdom, than to marry 
a Stranger. 


But Edward the Foutth did not long lie underneath ; upon the next fair Gale, 
he comes from beyond the Sea, and (like his firſt Predeceſſor of the Houle of 
Lancaſter) claims only his Dutchy ; which no man could in reaſon deny to be his 
right, and therefore were the ſooner engaged with him in that accouſt. This was 
an act that in the firſt undertaking ſeemed modeſt ; but when it was done, ap- 
peared too bold to adventure it upon the Cenſure of Henry the Sixth; and there- 
fore they were not more ready to engage, than ſlack to diſ- engage, till they were 
ſecure in the King's Intereſt ; which not long after enſued, by the death of Henry 
the Sixth. Thus Edward the Fourth recovered the Crown, to fave his Dutchy. 
His Government was not ſuitable : for he came in by the People, but endeavoured 
to uphold himſelf by Foreign Dependencies; as if he deſired to ſpread his Roots 
rather wide than deep. How ill this Choice was, the event ſhewed : for Plants 
that root wide, may be ſtrong enough againſt an outward Storm; but they ſoon 
grow old, barren, and rot irrecoverably from beneath. Such was the end of this 
Man's Government; himſelf lived and died a King, and left Iſſue both Male and 
Female; the one taſted the Government, the other kiſſed it; but neither of them 
ever enjoyed further than a bare Title. Nor was the Government of Edward the 
Fourth ſo ſecured by the Engagements of Foreigners: for as he ſought to delude, 
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ſo he was deluded, both by Burgundy and Scotland, to the prejudice of all three, Coir. U. z. 


Towards his own people his carriage was not ſo much by Law, as by Leave: for © + 


he could fetch a courſe out of the old way of rule, ſatisfy himſelf, diſſatisſy others, 
and yet never was called to account. What was done by Entreaty, no Man could 
blame; and where Entreaties are countenanced by Power, no Man durſt contra- 
dict. Thanks to his Fate, that had brought him upon a People tired by Wars, 
ſcared by his ſucceſs, and loth to adventure much for the Houſe of Lancaſter, in 
which no courage was left to adventure for itſelf. The greateſt error of his way, 
was in the matter of Revenue; the former times had been unhappy in reſpect of 


good Huſbandry ; and Edward the Fourth was no man to gather heaps. His occa- Coin, ii +, 


ſions conduced rather to diffuſe, and his mind generally led the way thereto ; ſo asc 


it is the leſs wonder if he called more for accommodations, than the ordinary Trea- 
ſury of the Crown could ſupply. Hereto therefore he uſed expedients, which in 
his former times were more moderate: for whilſt Henry the Sixth lived, he did 


but borrow by Privy Seal, and take Tonnage and Poundage by way of hire. Aſter- 1 E. 4. c. -. 


wards, when no Star appeared (but what was enlightned from his own Sun) he 
was more plain, and tried a new trick, called Benevolence. Unwelcome it was, 
not only in regard of its own nature, but much more in the end: for it was to 
ſerve the Duke of Burgundy in * a War againſt Fance in the firſt view, but 

| u 2 | in 


Comin. lib. 4. 


103 


Fer. g. and 
Rich. 3. 


Mercat. de 
Gallar.loper. 
lib. 3. 


| Government of Edw. IV. Edw. V. and Rich. III. 
in the concluſion to ſerve his own Purſe, both from Friends and Foes. And yet 
this alſo paſſed without much controul ; for when diſpleaſure was like to enſue,” he 
could ſpeak fair, and feaſt, and, if need was, kiſs away all diſcontent. Towards 
his end, as ſtale drink, he grew four : For as in the firſt part of his Reign he had 
been ſupplied by good-will againſt Law; ſo in his latter times, he had gotten a 
trick of ſupply by Law againſt good-will. This was by penal Laws, which are a 
remedy if they be uſed ad ferrorem; but if ſtrained beyond that, the Remedy 
proveth worſe than the Diſeaſe. In their firſt inſtitution, they are forms of courteſy 
from the ple to the King ; but in the rigorous execution of them, are trials of 
maſtery of the King over the People, and are uſually laid up againſt days of reckon- 
ing between the Prince and them. 

Thoſe penal Laws are beſt contrived, that with the greateſt terror to the De- 
linquent, bring the leaſt profit to the King's Coffers. Once for all, this King's 
Acts were many, his Enterprizes more, but ſeldom attaining that end which they 
faced, He was a man of War, and did more by his Fame than his Sword ; was 
no ſooner reſolved in good earneſt, but he died, left a Kingdom unaſſured, his 
Children young, and many friends in ſhew, but in truth very few. 


Now, if ever, was the Kingdom in a Trance. Edward the Fourth left a Son; 
the Prima materia of a King, and who lived long enough to be enrolled amongſt 
Engliſh Kings, yet ſerved the place no further than to be an occaſion to fill up the 
meaſure of the wickedneſs of the Duke of Gloucefter, and a monument of God's 
diſpleaſure againſt the Houſe of Edward the Fourth ; whether for that breach of 
Oath, or treachery againſt Henry the Sixth, or for what other cauſe, I cannot tell. 
But at the beſt, this Prince was, in relation to his Uncle the Duke of Glouceſter, 
little other than as an Overſeer to an Executor, that * ſee and complain, 
but cannot amend. For the Duke ruled, over- ruled and miſ-ruled all, under 
the name of Edward the Fifth; and leſt no monument of good Govern- 
ment upon record, till he changed both the Name and Perſon of Edward the 
Fifth to Richard the Third: his Fame had lifted him up, and might have ſup- 
ported him, had he regarded it. But as no man had more honour before he 
aſcended the Throne, ſo no man ever entred and fate thereon with leſs. His pro- 


ceedings were from a Protector to an Uſurper, and thence to a Tyrant ; a Scourge 


to the whole Nation, eſpecially the Nobility ; and laſtly, an inſtrument of God's 


Revenge upon himſelf, a man made up of Clay and Blood, living not loved, and 


IR B. e 2. 


dying unlamented. The manner of his Government was ſtrained; having once 
won the Saddle, he is loth to be caſt: knowing himſelf guilty all over, and that 
nothing could abſolve his Fame but a Parliament; he calls it, courts it and where 
his Wit could not reach to apologize, he makes whole by recompence; takes 
away Benevolences ; he is ready to let them have their preſent deſires, what can they 
have more? He promiſeth good behaviour for the future; which he might the 
better do, becauſe he had already attained his ends. Thus in one Parliament (for 
he could hold no more) he gave ſuch content, as, even to wonderment, he could 


as ſoon find an Army in the field to fight for him, as the moſt ineritorious of his 


Predeceſſors. His ill Title made him very jealous, and thereby taught his belt 
Friends to keep at a diſtance ; after which time few eſcaped that came within his 


| reach ; 


Sceptre. 


continually fed, or it will cat up its own womb. 


The King's mind being delivered from fear of the Sons of Edward the Fourth, 
now dead, torments himſelf with thoughts of his Daughter alive: aſhamed he is 
of Butchery of a Girl ; he chuſeth a conceit of Baſtardizi 
beth Gray, that calleth herſelf Queen of England; but 


doubted Heir to the Crown. And ſo the King will now be contented to adventure 
himſelf into an inceſtuous Marriage with her, if his own Queen were not in the 
way, only to fecure the Peace of the Kingdom; which he, 
in Conſcience to maintain, though with the 
Zeal of Conſcience, his Queen foon went [or was ſent 
Love is made to the young Lady. But Henry Earl of Richmond was there before; 
and the Lady warily declined the choice, till the -golden Ap 
was not long after accompliſhed ; the King loſing both the Lady, his Crown, and: 
his own Life together, put an end to much wickedneſs, and had the end thereof 
in Bofivorth- Field. 


C HAP. XXIV. 
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reach; and ſo he ſerved God's Judgment againſt his adjutants, though he under- 
ſtood it not: Amongſt the reſt, againſt the Duke of Buckingham his great Aſſociate, 
both in the Butchery of the two young Princes, and Uſurpation of the Royal 
He lived till he had laid the Foundation of better times in the 
Henry the Seventh, and then received his reward. But an ill Conſcience muſt be 


perſon of 


the Children of Eliza-, B. 3. c. 1g. 
s proved too hard to 
concoct. Soon after that, he goes a contrary way. The Lady Elizabeth Gray is 
now undoubted Wife of Edward the Fourth, and her eldeſt Daughter as un- 


Of the Government in relation to the Parliament. 


good King, was bound: 
peril of his own Soul; and in this 
] out of the way, and fo 


ple was won, which 


HE Seaſons now in tract were of ſhort continuance ; Lives paſſed away 


more ſpeedily than Years ; and it may ſeem uſeleſs to enquire what is the 


nature of the Government in ſuch a time, whenas the greateſt work was to main- 


tain Life and Soul together; and when all is done, little elſe is done. 


For though 


the Title of the Houſe of Vork was never ſo clear againſt that of Lancafler ; yet it 


had been ſo long darkned with a continual Succeſſion of Kings of the Red Roſe, 


who either by their Merit hed gained a Throne in the people's Hearts, or by their 


Facility had yielded their Throne up to the people's Will, as it proved not eaſy to- 
convince them that liked well their preſent Lot, and were doubtful of change; or: 


to make them tender of the Right of Edward the Fourth above their own quiet. 
Above threeſcore years now had England made trial of the Government of the 
Lancaſtrian Princes, and thereof about Thirty years experience had they of Henry 


the Sigch; they ſaw he was a gentle Prince. On the other fide, Edward the 


Fourth, newly ſprung up out of a Root watered with blood, himſelf alſo a man 


for the Field. | 
ht well put the minds of the People to a ſtand,” what to think of this 


This mi 


7 


Man, whoſe Nature and Ends are ſo doubtful, and brought nothing to commend 


him to the good wills of the People, but his bare Title; which the common fort 
uſually judge of according as they ſee it proſper more or leſs. Add hereunto, that 


Divine 


41. 4. U. 30. Thus are the people 
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f tbe Parkiament; during the, 
Divine Providence did not ſo clearly, nor ſuddenly, determine his ſecret purpoſe 
concerning this change, by any conſtant ſucceſi d either part; by means whereof, 
the one half of Edward the: Fourth's Reign was ſpent while as yet Henry the 
Sixth was in view, and the minds of men left unaſſured, — $45 much to 
Edward the Fourth, nor he to them. And after that Henry the Sixth was gone 
out of the way, Edward the Fourth could not readily change his poſture ; uſed 
Arguments of Force and Power, and for the moſt part; looked like a man in 
Arms, with his hand on his Sword, ready to draw upon the next man that ſtands 
in his way. 


— 


ly driven, and partly drawn, into an Oath of Allegiance 
unto Edward the Fourth, under peril of Attainder; and the Parliament aſſured 
unto him once more. For immediately upon the * of Edward the Fourth 
beyond Sea, after Ten years of his Reign, the Parliament (never ſtaying for the 
iſſue of Providence) declared the Throne void of Edward the Fourth, and Henry 
the Sixth King. The Judges likewiſe of the Courts of Veſminſter determined the 
ſame thing, as may appear by the Law-Reports of thoſe; times in Print: wherein 
re-attachments were often granted by them upon diſcontinuance of Proceſs by this 
Demiſe of Edward the Fourth. And thus Henry the Sixth is once more King for 
fix Months, viz. from October to April, at which time the Ballance turns; Edward 
the Fourth returns, gets into the Throne ; Henry the Sixth is again dethroned ; all 
things are as they were, and all confirmed by Act of Parliament. For that Body 
is ever wiſe enough to ſide with power, rather than to ſpend much time upon 
fruitleſs Orders and Votes that will pierce_no Armour ; and therefore, like the 
times, muſt needs be ſubject to fits of diſtemper at the coming in of every Tide; 
and did build and pull down, enact and diſenact, turn and return the Engli/þ 
Crown from Terk to Lancaſter, and back again; and in coneluſion, for ſome time 
did do little but undo. Nor can they be juſtly cenſured herein; for Councils of 
men are not ordained to hinder divine Providence, or over-rule Fate ; but to fore- 
ſee, and cloſe with Occaſions, in the moſt advantageous way for the publick good ; 
and when both Winds and Currents are uncertain, to ride at flote, till they can 
diſcern the moſt commodious Haven to winter in. To impute therefore fault unto 
the Parliament in ſuch Caſes, for want of Uniformity, and mmutadility of Counſels, 
is ſomewhat like the Notion that Batchelors conceit of Wives ; they would have, 
but they do not know what: No other than an Idea of their own fancy. 


Now if it be enquired which courſe prevailed, in order either to the King's 
Royalty, or the People's Liberty, I ſhall anſwer, Neither of theſe ; but the Houſe 
of York prevailed to hold the Crown, and might have advanced the Authority 
thereof, they not fall'n out amongſt themſclves for the ſpoil; and Edward the 
Fourth was not altogether diſpoſed thereto. The ſucceſs that he had in the Field, 
and his Soldiery, made him look big like a King of the greater ſize; but Kings 
flcep not ſecurely upon ſuch Pillows. When the Militia is on korſeback, it is as 
ready to be a Guard upon the King, as for him; and when it is moſt ſober, not ſo 
eaſily governed as a Commonwealth. And therefore Edward the Fourth, now in 
Arms, though he found it a hard Notion to maintain the People's Liberty where 
no man is free from the Soldier, yet he inclined thereto, We read of a cn 
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of Taxations of all forts; and of | Benevolences, the worſt of all thoſe ſorts. For 
Soldiers maſt have money; or if not, they will have it: but the King would not 


force things ſo far as his power could reach; he will have Money, but it ſhall be 
by order of the Parliament. He might have pretended much upon the Commiſſion ** = 4 n. K 
of Array ; yet did it not, but choſe rather to be Lord of the Seas. And becauſe 

it was too great a Farm for his private Purſe, he prays aid of the Parliament by the | 
way of Tonnage and Poundage, which was in demand nine years before the Parlia- 12 E. 4. c. & 
ment granted it. And when it was granted, it was with ſuch reſtrictiont, that it is 

evident the King preferred the right of the Parliament therein, above his private 

bonour. | i 
Secondly, Tit'es of Honour are but windy Notions ; and every one knows what 

claim is made by Kings, to have the ſole intereſt in conferring the ſame. This, E. . «. 10. 
Edward the Fourth neglected ſo far, as he intereſted the Parliament, both in the 16. 
conferring of them, and reſuming the ſame. 

Thirdly, The Courſe of Trade was now more eſpecially looked to, not by the 

King and Privy Council, but by the Parliament. And becauſe it was much de- 

cayed, partly by reaſon of the il Government thereof, and partly by the exceſſive 

laviſhneſs of theſe times, many Laws are made for remedy of both. And firſt, the 


Staple was ſettled ſometimes at Calais alone, ſometimes at it and Middleboroueb ; FE. & & 0: 
and by this means, England gained Trade from both Nations; but the principal f, E. 4 <. <8 


thanks is to be given to the intereſt between the King and the Houſe of Bargundy. 5. 

Then courſe is taken for the bringing of the Staple Commodities only to thoſe ; E. 4. e. 1. 
laces, and the return to be made in Money and not Commodity by Exchange. 

Then for the well making of Staple Manufactures, and reſtraining Importation of : R. 3. c. 12. 

Foreign Manufactures of ſuch kinds. Then againſt tranſporting of inghjb Coin, 4 E. + 0.1 

and importing of Foreign Coin, other than Bullion. 7 E. 464 

And as touching the ſecond grievance, it ſeems gallantry or vanity of Apparel 

was a ſore Diſeaſe of theſe times, which were become times of Faſhions, and 

wherein the King led the way by his own example. For he deſired to be brave; 

and that he might be more brave, he paſſed Laws that the people ſhould be leſs E , eg. 

brave, aſſeſſing a ſort of Apparel for every degree, and therein ſtooped fo low, as 22 E. 4. c. 1. 

to define the faſhions of their very Shoes. | * 

Fourthly, The Parliament retained their ancient right of reducing the courſe of 

Judicature. For whereas Sheriffs had hitherto holden their courſe of Trial of the 

meaner ſort of Felonies and Treſpaſſes, and Offences, determinable only by Im- 

priſonment, or Fines and Amerciaments ; whereby Mens Eſtates did lie under the 

continual pillage of theſe covetous and extorting Officers; it was eſtabliſhed: by the ; x. ,. c =: 

Parliament, that theſe Men ſhould have for the future, only power of enquiry, and 

to certify at the next Seſſions, and there the Trial to be; and Fines and Amercia- 

ments to be ſet, taxed, and eſtreated unto the Exchequer, and from thence to be 

levied, and thereof the Sherrf give account. This was a great ſecurity to the 

people's Eſtates, but gave them not a full remedy : For though the Trial was now 

more fair, yet theſe Officers were Judges of ſuſpicion, and had itill power upon 

ſuſpicion to impriſon their perſons, and ſeize their Eſtates, under colour to ſave them. 

for the King, in caſe Conviction followed. "= 
For remedy hereof, the Juſtices of the Peace have now power given them to 

Bail, in caſe of light ſuſpicion ; and it is further declared, that no man's Eftate ſhall 

| ; | be 
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| be firſt ſeized, tiil Conviction and Attainder firſt be bad. And becauſe of Eſcheator: 
w no leſs burthenſome in their way, it was therefore ordered, that no man 

all be allowed in ſuch Office, unleſs he hath Lands to the value of Twenty 

42. E. e. 9. pounds per Anmum ; and that he ſhall be reſponſible for ſuch wrong done by him- 
ſelf, or by his Deputy and Farmer. | | + jb | 

Thus Edward the Fourth quitted himſelf like a King in many regards; but 

ſoon ran himſelf out of breath, gave his Lamp to his Son, that was too weak to 

hold it; a Third ſnatches it away, and for two years carrying it exceeding well, 

1 . 3. c. 2. then yielded up all encroached Royalty to the People, and his Crown and Life 

to his Succeflor. | | 


CH A f. XXV. 
The Condition of the Clergy. 


LY 


F any gains were had in theſe uncertain times, the Church-men might ſeem to 
have them; having now this advantage, that the Commonalty was diſtracted 
with uncertain intereſts of the Succeflion of the Crown: And themſelves only 
ugited under the Popedom, now freed from all Schiſm; and the Popedom 
managed by Sixtus the Fourth, who had the hap to be accounted more virtuous 
Naucler. than any of his Predeceſſors had been, and to have all the Chriſlian Princes wholly 
at his devotion. | a 
And laſtly, Both the Clergy and the Kings were now jointly engaged againſt the riſing 
power of Religion, then called Hereſy ; in order whereunto the Clergy leading the way, 
bad the applauſe of them that followed, upen an implicite Faith, that whatſoever was 
done by them, - was exceeding well done. | 
Nor was it wiſdom for Kings that ſate looſe in their Thrones, to ſtumble the 
Opinions of ſo conſiderable a party towards them. And therefore Edward 
the Fourth, in his fit ſt entrance, granted to the Clergy, that which could never be 
by them obtained from any of the foregoing Kings, viz. Free liberty of Proceſs in 
a Caſes Ecckſiaftical, and in Tythes of Mead above twenty years growth ; and in caſe 
they were troubled upon the Statutes of Proviſors, they ſhould bave their remedy in the 
Chancery againſt thoſe Judges, and their Proceedings in ſuch Caſes there to be cancelled. 
„H. 6. fol. 56. This was done by Charter, and was ſufficient to ſhew what the deſire of the Clergy, 
Fer Paſton. and the intention of the King was, viz. At once to favour the Church, and under 
colour of favour dene to the Clergy, to cancel both Cemmen and Statute- Laus of the 
Kingdom, by the r of the Chancellor's Decree : Nevertheleſs all this was but the 
King's breath ; the policy changed never a whit the more. For the Common Law 
held on its courſe, not only in Caſes depending before the Holy Chair, but alſo 
4- fol.6. even before the Biſhop of the Diocele at home; ſo as neither the King was con- 
28 3 cluded from his Suit, nor the party endamaged from his Action by any ſuch 
Per Lirleton. Charter. And ſo far were the Judges of the Common Law from being bound 
by the Gancery in ſuch Caſes, that they profeſſed they would not delay 
22 E 4. f. to grant the Habeas Corpus, to deliver any Priſoner by Decree. of the Chdu- 
| celler in any Caſe triable at the Common Law. Much leſs did the Par- 
liament favour theſe men ſo far, as to give them any countenance in any 
way of gain upon themſelves; but rather made bold with —_ - 
Churc 
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Church-men in former times challenged as their own ; and upon this account, 
whereas formerly it had inhibited Fairs and Markets upon the Lord's Day, now 
it inhibited the fale of Boots, Shoes, Cc. upon that day, though done never ſo 
privately : which they did at the firſt only within the City of London, and three 
miles thereof. I wu" 11 it was made only by way of trial, it being dangerous iu 
ſuch times to give a ſtop to all England at once; otherwiſe it might be wondered, 
why God's Honour ſhould be better regarded in London than in all the Realm 
beſides. Of this encroachment we find no complaint made by the Chprch- 
men ; another touched them to. the quick, although it befel only the Arch- 
biſhoprick of Tork, that hitherto held ordinary Juriſdiction over all the Biſhops of 
Scotland, as being their Provincial, Now it is diſclaimed by them all; and they 
are backed therein by their King, under pretence of great inconvenience to his 
Biſhops in their ſo far Travels; but in truth, not unlike to Fereboam, though he 
pretended it was too much for them, yet he thought it unfafe for himſelf that his 
Biſhops ſhould owe Canonical Obedience to the Subject of another Prince; and 
upon this ground prevailed with Pope Sixtus the Fourth to make the Divorce, and 
left it to future Ages to try the validity thereof, if they would. | 

This is all that I ſhall obſerve of the Government of theſe three Kings, whoſe 
Reigns in the whole exceeded not twenty-ſix Years; and their compleat Power 


therein, not much above half ſo many. 


C HAP. XXVI. 


A ſhort ſum of the Reigns of Henry the Seventh, and Henry the 
Eighth. 


'T; HE courſe of Engh/þ Policy hitherto wandring in the different Currents, 

ſpringing from the double head of Monarchy and Democracy ; and in them 
likewiſe often toſſed up and down, partly by the blaſts of windy Titles and 
Pretenſions, and partly by the raging Tides from the Roman See, now be- 
gin to come to anchor within view of ſhore. Happy England, if the ſame 
prove good Harbourage for a fainting Nation! Two Kings now undertake the 
Steerage ; the work of the firſt, was to ſtill. the Winds, the other the Seas, and 
ſo to bring the Adventure ſafe home. Henry the Seventh happened upon a good pre- 
parative for this work, in that he delivered the Kingdom from a Tyrant, whoſe ir- 
regular and bloody way was ſo odious to the people, that it ſet a foil upon his 
Succeſſors Government, and made his Wiſdom, Valour, and Juſtice appear great- 


er than poſſibly it was. His Valour made way for the other two; he had enough 


thereof to ſerve a wiſe man in caſe of extremity :. at other times he made more uſe 
of his Majeſty than Manhood; being confident that the people knew not where to 
mend themſelves, but would be at his Devotion, ſo long as he was better than his 
Predeceffor, though he cared not how little. His Wiſdom was his greateſt part, 
of which, upon all occaſions, he made the greateſt improvement he could, with- 


"put reflecting upon Conſcience, or Religion, whereof he had taſted no more than 


would render him a civil man; whereunto his Education did lead the way. Thus, 

though his Valour brought him to the Crown, yet it was his Wiſdom that ſet- 

tled him in the Throne. For though he loved himſelf ſo well, that he mos 
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Toth to pretend allowance of any acceſs of Foreign help to his own atchievement in 


bis Title, or that he was guilty in the leaſt manner in his entry upon the Throne; 
E to keep danger far off, he provided one guard for his Perſon, and many for 


is Title. | 

That of his Perſon, he only pretended as a ceremony of State brought from 
the French Court; and yet it is ſtrange that it went ſo well down with a Free People. 
Fer that Prince that till keep Guards about his Perſon in the midi of bis own people, 
as well double them into the pitch of an Army, whenſoever be pleaſes to be fear- 
ful; and fo turn the Royal power of Law, into force of Arms. But it was the French 
faſhion, and the King's good hope to have all taken in the beſt ſenſe. - + 

His Title (ſetting aſide the faying of Philip the Hardy, That Kingdoms only be- 
lang to them that can get them) would hardly endure the touch, till Pope Innocent by 
his Bull confirmed the Crown to him, to hold by a ſix-fold right, viz. Of Inberi- 
tance, of War, of Eſpouſals, Election, of Gift by Parliament, and laſtly, of Pon. 
tifical Benedifion ; which the King liked marvellous well; and the rather, becauſe 


his Title by Marriage was buried up in the middle, and fo made the leſs noiſe. 


Jorws Brit, 


For though it was his beſt guard, yet he liked not that it ſhould be ſo reputed, 
leſt his Title ſhould ſeem rather conferred upon him, than gained by him; and 
ſo ſhould hold by a Woman, or at the beſt by the courteſy of England, if the 
People's favour ſhould ſo far extend the Law in that point; by both which he 
holds the honour of a compleat Engliſh King diminiſhed. His Title by Inheritance 
is much diſputable, if the right Heirs of John of Gaunt be enquired after: And 
much more that of Var; for although that brought the Poſſeſſion, yet no Right 
or title, But by wrong; which may indeed be plaiſtered over by Elecbian or Af of 
Parliament; but then he muſt be Tenant to the People. As touching the Ponti- 


fical Benedictian, himſelf took that but as a redundancy, that might ſway with 


the Clergy, and do his Title no hurt. Nevertheleſs, what ſeverally they cannot do, 
by joint concurrence he accounts ſo fully done, as if he were a King againſt all 
the World, and more, Yet is he not ſure enough, but as one jealous is more 


tender, ſo is his eye ever upon his Title; there is his guard, and regard; as it 


it were the outworks of his Crown, which once loſt, the Crown cannot hold out 
long. In this work he minded ſo much his Greatneſs, that he loſt the. repute 
of his Goodneſs. Then caſting his eye upon the Government, and finding it of 
a.mixt temper, wherein if Royalty prevails not, Popularity will; like a good Sol- 


dier, whilſt his ſtrength is full, he ſallies upon the people's liberties, in regard 
of their perſons, with ſuch cunning conveyance, as he taught the People to dance 


more often and better to the tune of Prerogative and Allegiance, than all his 
Predeceffors had done. Nor did the people perceive it, till they were over their 


ſhoes ; and then they clearly ſaw their condition, and that it was in vain for them 
to wrangle with their own Acts; of which more particularly in the next Chapter. 


The Legiance of the perſons of the People once gained, their Eſtates more eaſily 
follow : and therefore though in the former he wrought by Ambuſcago, in this he 
may be more brave, and charge them in the Van. Yet this he did alſo by de- 

rees ; firſt by light ſkirmiſhes of borrowing ſmaller ſums of mogey (poſſibly when 
2 had no need) and paying them again, thereby to gain credit for greater ſums, 
of which he intended not fo ſadden return. Then he charges them home with 
Benevolences ; (a trick gained in right of his Wife from her Father) for he hoped 

* that 
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that the perſon of Richard the Third was now become ſo abominable, as his 
Laws would be the leſs regarded. But in this courſe he gained nothing but Wind. 
Then (as Edward the Fourth) he falls upon Malevolences of | Penal Loui; things 
made in terrorem, to ſcare men to obedience, rather than to compel them; but are 
now executed ad angerem; and the people find that he is but a word and a blow: 
with them: and thus, ferving his Prerogative with Power, and his Purſe with b , = 
Prerogative, he made all ſerve his own turn, Humanitatem omnem vincente periculo. i. 9. 15 
In the Field he always put his wiſdom in the Van; for as he was parſimonious 
in expences of Money, ſo much rather of Blood, if he could prevail by Wit, Ge- 
nerally he was the firſt in Arms, to make men believe he was more ready to fight. 
than they. Thus he many times gained the advantage of his Adverſarics, and 
ſometimes came off without blows. In the Battle he did put on Courage as he 
did his Armour, and would dare to adventure juſt fo far as a General ſhould ;-as 
if he had ever regard of his Crown, rather than of the honour of a forward Soldier; 
which nevertheleſs was alſo ſo dear to him, as he is ſeldom found in the Rear, al- 
though his Judgment commanded in chief, rather than his Courage. In the 
Throne he is much more wiſe, becauſe he is willing it ſhould be known. In 
doing Juſtice he is ſeldom ſuſpected, unleſs where himſelf is party; and yet then 
he is allo ſo ſhame-faced, as he would ever either ſtalk behind ſome Law that had 
a ſemblance to his ends, or when he meant to ſtep out of the way, he would put 
his Miniſters before; not ſo much that his Fineneſs might be known, but his Royalty. 
For the Lyon hunts not his own'prey, nor is it regal for a King to be ſeen in catch- 
ing of Money, though he be underſtood. Beſides, it was needleſs; he had Lords, 
Biſhops, Judges, and other Inſtruments of Malevolent aſpects, as ſo many Furies, 
outwardly reſembling men for the Commonwealth, but working for the common 
miſchief ; like ſome Pictures, one way looking right, and another way looking 
wrong. And thus the King comes lawfully by what he catched, though his in- 
ſtruments did not; and muſt be ſtill holden for a good King, though it be his 
hard hap to have ill ſervants. Take him now amongſt the people, he is alike to 
all, yea in ſome things that might ſeem to bruſh upon the King's own train ; for 
he had ſome of his ſuit that were not altogether of his mind, and theſe he would 
ſpare to the courſe of Juſtice if need were. 'As'it befel in the caſe of the Duke, 
of Suffolk, whom he ſuffered to be tried at the King's-Bench Bar, for a Murder 
done upon a mean perfon, and by ſach means obtained the repute of a zealous. 
Juſticiar; as if Juſtice had been his principal virtue. All this ſuited well with 
bis main end; for he that will milk his Cattle, "muſt feed them well; and it en- 
courages men to gather and lay up, when they have Law io hold by what they 
have... | | | | | 
His Religion, I touch upon in the laſt place, as moſt proper to his temper ; for 
it was the laſt in his thought, though many times the firſt in the acting. But 
where it ſtood in his way, he turned it behind him; he made Church-men his 
inſtruments, that the matter might better reliſh ; for who will expect aught ſave 
well, from men of Religion? and then if the worſt come, he was but miſled by 
ſuch, as in common reaſon ought to be truſted, And it is his unhappineſs to 
meet with Clergy-men to ſerve a tutn, and a Pope to give his Benediction to all, 
Nor was this gratis; for there were as _ mutual engagements between the Clergy : 
X 2 and 
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und him, as any of his Predeceffors of the Houſe of Lencefter beſides. Laſtly, It 


may well be ſuppoſed, however wiſe this King fee a be, that many ſaw through 
him ; which procured him a troubleſome Reigy though many times occaſioned 
by his own interpoling in Foteign Intereſts, wherein he ſuffered more from o- 
thers than they from him. Amongſt the reſt, the Dutcheſs of Burgundy (though 
a Woman ſhe were) mated him with Phantoms and Apparitions -of dead Bodies of 
the Houſe of Nor; the ſcare whereof put the King and all his people in alarm; 
and ftriking at idle ſhadows, flew ong another. All which, together with the 
appearances of Colle&i:ns, Taxes, and other accoutrements to furniſh-ſuch employ. 
ments, were enough to diſturb that eaſe and reſt that the King aimed to enjoy; 
make him burthenſome to his people, and both himſelf and them - weary of each 
other. And ſo he went down to the Grave with but, a dry, Funeral; leaving no 


better teſtimony bebind him, than that he was a cunning man, rather than a wiſe 
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Engliſþ King. And though he died rich, yet he is fince grown ihto debt to the 
Pen-men of his ſtory , that by their own excellency have rendred him a better 
King than he was. * Fd. 


Henry the Eighth was a Conception in whom the two Bloods both of York and 
Lancaſter did meet, both of them unconquered, both of them predominant ; 
and therefore no wonder if he was a man beyond the ordinary proportion of 
other men in ſtature of Body, and in qualities of Mind not diſproportionable. It 
is regularly true, that great Bodies move ſlowly ; but it holds not where much 
Spirit is: and it was the condition of this Prince to have a Spirit of the largeſt ſize, 
that ated him into motion with no leſs ſpeed than mighty power. This himſelf 
underſtood right well, and therefore might be haughty upon a double Title, both 
of Purchaſe and Inheritance. Nor did he fail of expectation herein; for he 
could not endure that man that would own his right in competition with the 
King's aims, and therefore would have his Kingdom be like his Doublet, to keep 
him warm, and yet fit looſe about him, that he might have elbow- room. Suit- 
able hereunto were his undertakings, invited thereunto by the inordinate motions, 
or rather commotions of his neighbouring Princes: For it was now full Sea in all 
Countries; and though England was inferiour to ſome of them, yet the King held 
it diſhonourable for him not to adventure as far as the braveſt of them; and in 
the end out- went them all. What he wanted in number, he ſupplicd in courage; 
wherein he ſo exceeded, that he avoided dangers rather out of Judgment than 
Fear. His Thoughts, Reſolutions, Endeavours, and Actions, were al the bicth 
of Occaſion, and of each other; as if he had obtained a general Paſs from Pro- 
vidence, with warranty againſt all Counter-guards whatſ 8 , 
His Wiſdom ſerved him to eſpy preſent opportunities, rather than to foreſee 
them; and therefore was not ſo erafty as his Father in preventing occaſions, yet 
more dextrous in giving them the rout. For he could manage his hand and foot 
beiter than his Father, ſtrike dowpright blows; and rather than he would fail of 
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Another advantage he had of his Father 1 for 5 confidering the times, he 
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2 well feathered Arrow from a ſtrong hand, drive through the wind flea- 
dily to the mark; Whenas his Father, like a weak Archer, muſt raiſe his compaſs, 
ul crave aid of the Wind to help him to be right in the end. "INE 

It is afficmed by ſome, that Henry the Eighth was courteous, and debonair ; if 
fo, he muſt thank his Education: but it may be rather ſuppoſed, that upon ocraſion 
he uſed the art of Inſinuation, which he might learn both from the Father-fide 
and Mother-ſide; but he neither practiſed it much, nor did he rely upon that 
ſkill; for his reſolution led him to cut the knot that he could not unty. His Learn- 
ing led him moſt to Divinity, and therein ſhewed him light enough to ſee much 
into the Myſtery of Iniquity, which he did explain to the World pafſing well; 
but as touching Devotion, he leſt that to the care of the Church-men. | 

He was very well accommodated with Money: Firſt, from the full Coffers left 
by his Father, much whereof he ſpent in Paſtimes and Gallantry, as he was Heir 
to Edward the Fourth; and much alſo in his Devotion to the Pope, as he was Heir 
to Henry the Seventh; in lieu of all which, he was rewarded with a Title, Deſen- 
der of 54 Faith; and ſo of much ill gotten, was much ill ſpent. But a better ſup- 
ply he had when Rome and he parted aſunder, and the Current of the Riches of 
the Clergy was ſtopped from running at waſte, and returned into the King's own. 

Treaſury; and ſo might have died the richeſt Prince in the World, but that he 
wanted the main Clauſe in the Conveyance, To have and to beld. The Wiſdom of 
God ſo ordered it; for theſe felicities were too great and many for any moderate 
ſpirit to bear gently, much more for the King's Spirit, that was ever on the Pi- 
racle, and grown to that height, that like an emboſſed Stag, none muſt cope with 
him, he muſt run and out-run all; none muſt croſs him under-extreme peril; no 
good is to be done, but by following afar off. Nor is it a full wonder, if in this 
his heat he knows neither faithful Servant, Counſellor, nor Wife, but ſtrikes at all 
that ſtands in his way. Nevertheleſs, in his cool temper, and when he was en- 80 
tangled with ſome perplexed occaſion, he could uſe the advantage of god Counſel, N 
and the wits of others that were more crafty than himſelf. Wherein it was his ar 
good hap to have ſome ever nigh him that were for his turn, and unto them he 

committed much, that himſelf might be at eaſe to hear good news of ſucceſsful 
diſpatches. . "OY « | | 


: 


: 


In his youth he was ſerved by the wiſe Counſellors trained up by his Father ; 
and he then willingly enough, for his pleaſure, was contented by their adwiee to 
ſerve his people for a time, that they might be his Servants for ever. The Two“ r 19 
reat Conduit-Pipes of this Treaſury, which he had from his Father, he cut off ar? * 
oh people's requeſt, as if he loved his People above all his Riches. And aſter that, 
he laid afide his pleaſures and youthfal company, to apply himſelf more, cloſely to 
the affairs of his Kingdom, as if he loved that above all pleaſure: which never- 
theleſs ſtuck to him ſo long as he lived, and ſwayed too much in the greateſt Affairs 
of his Government. "a > 3645 02.335.0 $1, IB © 


Thus the firſt heat of his coufſe was fun well, fo mg the Privy Council.con- 
tinued moderately-poiſed. ' But no ſooner began one of them to put up beyond his 
place, and to bid adieu to the advice of all the reſt, but he gets the uppermoſt ſeat 
in the King's Head, makes 4 Foot · ſtool of the King's Heart, and then it is two to 
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one that the people in ſuch caſes muſt bear the greater burthen : For whoever firſt 
ſ:id it, he ſaid moſt true, That Prerogative in the hand of a King, is a S 
Gold; but in the band of a Subjef, it 1s a Rod of Tron. The Reign of th King, 


Henry the Eighth, ſerves us with much experience of this kind; for it 
ration of the Affairs of this Government ſhould be divided, the fame would be 


conſide- 


double: the one under the Regiment of Cardinal J/olfey ; the other of the King, 


by Cremwel, Cranmer, Gardiner, and others interchangeably. 
ment; for he was in the nature or condition of a Pro-Rex, during the 


ſes a 
King's avenility. This Temporizing Fortune thus ſuper- induced upon a Car- 


I call that of Vol. 


Thuan. lib. i. dinal, (raiſed from mean degree to be Legate d Latere, courted by Foreign Prin- 


dance, that the King 
pany ; which the 


ground. . No 
prehenſiens 
bonour will blew up all with powder. 


ces, flattered by the Emperor with Titles of Son and Coufin) made him lead a 
(however active he was) is put to his career to hold him com- 
| 


K 


"g perceiving, tripped up his heels, and left the Archbiſhop, 
the Chancellor, the Cardinal, the Legate, and many more with him, lying on the 


pride like to that of the Clergy 
clear; and if God addeth not a fuperiour Work to rule over all, @ litile 


The King having thus matched _the Cardinal, 


„ whoſe parts are more ſublime, and ap- 


forgot his former natural pace ; and once in a heat, could cool no more till death 
cooled him. He knew by experience, that the Cardinal could over-awe the 


ple; why ſhould not the King do as much? If the Lords ſtooped 
why not much rather to the King ? The Cardinal 


to the Cardinal, 


pulled down, reared up, turn- 


ed ſquare to round; why ſhould he be leſs thin his Subjects? Such conceits 28 
theſe ſoon wound up the King's mind to that height, that it is death to him to 


ſtoop 


one inch lower to more moderate advice, though he loved their perſons ne- 


ver ſo well: but all muſt be content with the weight of his arm, though it were 
no ſmall one ; and yet in point of Religion, affairs tended to a kind of Reforma- 


tion all this while. 


H A T the Crown of 
the Face of Story 


C HA P. XXVII. 
O the State of the Crown. 


England now abounded more in Flowers than Croſſes, 
doth hold forth to ordinary Obſervation ; and yet few are 


ſatisfied, either in the true nature of the particular advantages, or in the manner 
how they were obtained, or in the continuance. I muſt therefore make a little ſtop 
upon them, becauſe in the true diſcerning of them, the diſcovery of the nature of 


the Government in latter days doth much depen 
of abſolute power over the people, u 


to the Clergy, the other to the Laity. 


- The Church-men were heretofore under a Foreign Power, and a Foreign Law ; 
durſt not 4. engage: either not being aſſured of their 

own Title, or employed in purſuit of other game; or being of a weak Spirit, were 
ſcared with'the Thunder-bolt of the Pope's Curſe. 
r.other Law, and ſuch an one, as by clear and unqueſtionable Cuſtom, had eſta- 


againſt which, Kings 


- 


pon two grounds in obſervation; one relating 


d. Hitherto the Crown came ſhort 


I 


But the Laity were under a- 


bliſhed 
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bliſhed bounds, between the way of Kings, and the Rights of the People. Nei- 
ther did Kings directly invade thoſe Borders, either led thereto by a kind of Con- 
ſcience in ſuch of them as were morally inclined, or in others by a kind of fear 
of _— up Earthquakes from beneath, which commonly do | overthrow high 
Towers ſaoner than Winds from above. But now ſuch intereſts are laid afide; 
faſt aſleep, by two Kings: Whereof one cared not much for Fear, and i either of 
them for Conſcience, For Henry the Seventh, having leiſure to ſtudy the Nature, 
and contemplate the Faſhion of the Engliſb Crown, diſlikes the Model in ſome par- 
ticulars. It was not rich enough, nor well poiſed to his mind, which ever was, 
not to be poor, but towards his latter time to be exceeding rich ; as ſuppoſing that 
to be the only way to be more deſirable to Friends, formidable to Enemies, and 
abſolute over his People. But this opinion of his miſſed in the main end, though 
it attained his immediate deſire. For by miſtaking the right way, it made a rich 
King, but not a rich Crown. He delighted more in the riches of his People, than 
in a rich People: and this bred no good blood, becauſe the People thought that 
the Law was not on his ſide in that matter. They ſuffered him to viſit their Pur- 
ſes ; but are loth it ſhould prove cuſtomary, leſt they ſhould loſe their Common 
Right. They therefore choſe rather to give him power by Act of Parliament, to 
revoke Letters-Patent, and Grants, and make reſumptions of Offices, Fees, An- 
nuities, ard the like; that he might rather repoſſeſs his own, than poſſeſs theirs. 
Many Penal Laws likewiſe of a limited and temporary regard are made ; and as 
Cheeſe after a full Dinner, they cloſe up all with Subfidies. For it was evident to 
all men, that the Royal mind of the King ſerved no further than to take' what 
was given ; provided that the _— would give, what elſe would be taken. By 
this means Henry the Seventh left rich Coffers to deſcend to Henry the Eighth ; 


but the Crown was {till the fame in price. 


In this Act of the Play, the People carry away the plaudite. The ſecond Act 
was the point of Allepiance, wherein both parts carry themſelves ſo cunningly, as 
it is hard to adjudge the Garland; yet it may be thought the King obſerved it ra- 
ther, becauſe he offered all the play, whilſt the People did only lie at their cloſe 
guard. The whole project conſiſted in this, to gain a more abſolute Allegiance 
from the Engliſh to their King. And becauſe this is exemplified partly in War, 
and partly in Peace, that part which concerneth War, will more properly fall un- 
der the conſideration of the Militia: and therefore I ſhall refer the ſame to that 
head, in the 32d Chapter enſuing; and will come to the ſecond conſideration of 
Allegiance in relation to Peace, and therein touch upon the King's power in ma- 
king of Laws, and of Judicature according to thoſe Laws. As touching the ma- 
king of Laws, the ingenuity of Henry the Seventh could not ſuffer him to make 
any claim thereto in any poſitive way; yet his Actions declare that his heart was 
that way, For being beſet with troubles, he could often fancy dangers, and arm 
himſelf ; then call a Parliament, who were wile enough to grant as readily as he 
aſked, rather than to be compelled thereto. So he had Laws made according to 


his own Will, though he made them not. 
ah 


The matter of Judicature comes next; and therem be made his Judges appear, 
and not himſelf; though they did not only repreſent his perſon, but his mind : fo things 
were done according is bis mind, though be did them not. And thus his 8 ; 

h | eeme 
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Thuar. lib. 1. ret D 
Jov. kiſt. fol. the notion of Divorce, but diſliked the motion concerning the French Lady, him- 


31. 


Fox. 


Sleidan.lib.o. Lady Mary, afterwards Queen. Hereat the Cardinal winked all the while, till 


What need he care for 


peal; and ſo held the King there faſt, till himſelf might accompliſh his own ends. 
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ſeemed more eminent in finding and making inſtruments fitting to do his work, 
than in doing his own work. Nevertheleſs, all this was but from hand to mouth; 
no fundamental Law is altered all this while: If the Laws were made by Parlia- 
ment, the King made them not: If the Judges turned the Law to the King's ear, 
the Law was: ill the Crown, though the King wore it. But Henry the Eighth 
was no ſuch man, he had not this fkill of undermining, nor defired it; he was 
tender of the leaſt diminution of his Honour, induſtrious in finding out the oc- 
cafion, and a moſt reſolved man to remove i out of the way, though it reached as 
high as the Triple Crown. A man underneath many paſſions, but above fear. 
pretences? his Father loved Riches, he Power. When he 
came to traverſe his ground, he found quickly where the Church-men treſpaſſed 
upon him ; and with them, reſting upon the wiſdom of his Father, and 
the infallibility of the Pope. Henry the Eighth had taken to Wife Katherine his 
Brother's Dowager, and continued in that condition Eighteen years without wrin- 
kle of Fame, till the great Succeſs of Charles the Fifth, the Queen's Brother, a- 
gainſt the Pope and French, ſcared the King into a jealouſy of his greatneſs ; and 
the Emperor's failing in courteſy to Cardinal Wolſey, the King's Acbates, ſtirred the 
Cardinal's ſpirit to revenge, for the loſs of his hopes in the Popedom. For the 
Cardinal finding the King's mind to linger after another Bedfellow, by whom he 
might have a Son, he made the French Embaſſador his Inſtrument to mind the 
King of his unlawful Marriage with the Queen, and to mention unto him Mar ga- 
a Princeſs of France, both in Blood and Beauty. The King liked 


ſelf being prepoſſeſſed with a fair Object at home, the Lady Anne Bullen, then at- 
tending upon the Queen. And thus being moved, he entred into a ſcrutiny con- 
cerning the condition of his Marriage ; wherein he had been formerly touched, 
both by the French and Spaniards themſelves, upon ſeveral motions made. 

Firſt, between Charles the Fifth, and afterwards between the Daupb: 


ne and the 


the infallibility of the Chair of Rome came upon the Stage ; then beſtirring his 
Wits, he lodged the Caſe upon Appeal thither, as he hoped beyond all further Ap- 


But the Wheel once ſet a running, would not ſtay. The King eſpies the Cardinal 
in his way, and bears him down: Then finding the fallacy of the infallible Chair, 
he hearkens after other Doctors, follows their light: and being-loth to hear what 
he expected from Rome, he ſtopped the way to all Importation of ſuch Merchan- 
dize as might be any ways prejudicial to the Prerogative Royal, with the penalty 
of the loſs of Land, or Liberty and Fine ; the two latter being formerly warranted 
by Law. The firſt ſerved as a ſcare: for (though it were but by Proclamation) 
Men might juſtly fear that he who was ſo ſtout againſt the Pope, would not ſtick - 
to ſcourge his own Subjects out of his way in the time of his heat. 

The King thus centred the Liſts both againſt Pope and Cardinal now 
under Premuniri, ( whereof he died) meets the Enghſb Clergy (thus 
lofing their Top-gallant) ſtanding up in the Rear againſt him, and talking 
at large. Nevertheleſs, the King ſtops not his career, puts them to the 
rout for maintaining the Power Legatine. They ſoon — crave par- 
don, give a Sum of Money, and perfume their Sacrifice with that oe: 

EF. . ; Incenſe - 
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Incenſe of 8 Head of the Church of England. This was done, not by way '531. An. . 
of Donation, (for the Convocation had no fach power) but by way of acknows ***% Brit. 
ledgement, in flat 1 to the Juriſdiction of the Pope; It became the 
common ſubject of diſcourſe amongſt all ſorts, but of wonderment to the Pope, Jo ius Brit. 
Vet for fear of worſe he ſpeaks fair; for he was not in a poſture to conteſt; but Salden 1b, 9. 
all would do no good. The Queen had appealed to Rome ; the Pope by Wolſey's 

advice makes delays. The Parliament eſpying the advantage, at once took all 

Appeals to Rome away, and eſtabliſhed all Sentences made or to be made within 24 H.8. c. 12, 
this Land, notwithſtanding any Act from Rome; and- enjoined the Engh/+ 

Clergy to adminiſter the ſeveral Acts of publick Worſhip, notwithſtanding any 
Inhibition or Excommunication from any Foreign pretended Power. The grounds 
upon the Preamble of the Law will appear to be Two. 


Firſt, That the King of England 7s 2 Head in rendring Juſtice within the 
Nation in all Cauſes therein ariſing; which is more than the Recognizance of the 
Clergy, two years before this Act, did hold forth. Yet this acknowledgement is 
not abſolute, but in oppoſition to Foreign Pretenfions. | 

Secondly, That the Clergy in England having , in matters Spiritual 
determine all Doubts without Foreign belp, and mfter ſuch Duties as to their 
place do belong. Not hereby determining, that the Church-men ever had ſuch 

wer by Law, nor that they ought originally to have ſuch power. They never 

ad it; for no ſooner were they diſ-joined from the Laity in theſe affairs, but im- 
mediately they were under the Pope, and received their power from him. And, 
de Fure, they cannot challenge ſuch power, but by a poſitive Law, ſuch as this 
Law of Henry the Eighth, which alſo giveth but a ictive and limited power, 
viz. In matters 7. 1 Divorce, Matrimony, Tythes, Oblations, and Ob 
vent ions. So as if they will challenge ſuch power, they muſt thank the Parlia- 
ment for it, and uſe the ſame accordingly as perſons deputed thereunto ; and not 
in their own right, or right of their places, In all this the King's Supremacy is but 
obſcurely aſſerted, and rather by implication ſhewing what in reaſon may be holden, 
than by declaration of what was ; making way thereby, 


Firſt, Into the Opinions of men, before they were enjoined to determine their 
Actions: but within Two years enſuing, or thereabout, the Law is made pofitive. 


The King ſhall be taken and accepted the only Supreme Head on Earth of the Church 
of England; and have power to viſit, correct, repreſs, redreſs, reform, reſtrain, order, 
and amend, all ſuch errors, bereſtes, abuſes, offences, contempts, and enormities, as by 

any manner of Spiritual Authority, or Juriſdiction, ought or may lawfully be re- 


Which in the Preamble is ſaid to be made to confirm what the in their 
Convocation formerly had recognized. The corple of this Act is to ſecure King's 
Title, the King's Power, and the King's Profit. As touching the King's Title, it 
is ſaid, that in right it did formerly belong to bim; which is to be granted by all, 
ſo far as the power is rightly underſtood. But as touching the King's Prof, it 
cannot be ſaid that the whole lump homes did belong to the King, becauſe od 

| 7 r 


26 H. 8, c. t. 
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thereof was not ſo ancient, but de novo raiſed by the Pope's extortion ; and there- 
fore the true and real profits are by particular Acts of Parhaments enſuing, in ſpecial 
words devolved upon him. The nature of this power is laid down in this Statute 
under a threefold expreflion. | | 


\ Firſt, It is a v/ftatory; or a reforming power, which is executed by enquiry of 
Offences againft Laws eſtabliſhed, and by executing ſuch Laws. 


Secondly, It is an erdinary Juriſdiction; for it is ſuch as by any Spiritual Au- 
thority may be acted againſt r And thus the Title of Supreme Ord:- 
nary is confirmed. 


Thirdly, It is ſuch a power as muſt be regulated by Law, and in ſuch manner 
as by any Spiritual Authority may lawfully be reformed. It is not therefore any 
abſolute Arbitrary Power ; for that belongs only to the Supreme Head in Heaven. 
Nor is it any Legiflative Power ; for ſo the Law ſhould be the birth of this power, 
and his — could not then be regulated oy the Law : nor could every Ordinary 
execute ſuch a power; nor did Henry the Eighth ever make claim to any ſuch 
power, though he loved to be much truſted. 


Laſtly, This Power was ſuch a Power as was gained formerly from the King by 
Foreign Uſurpation , which muſt be intended de rebus licitis, and once in poſſeſſion 
of the Crown, or in right thereto belonging according to the Law. For the King 
hath no power thereby to confer Church-livings by Proviſorſhip, or to carry the 
Keys, and turn the infallible Chair into an infallible Throne. In brief, this power 
was ſuch as the King hath in the Commonwealth; neither Legiſlative, nor Abſolute 
in the executive, but in order to the Unity and Peace of the Kingdom. This was 
the Right of the Crown which was ever claimed, but not enjoyed further than the 
Enghſh Sceptre was able to match the Romiſh Keys. And now the ſame being 
25H. 8. c 10, reſtored by Act of Parliament, is alſo confirmed by an Oath enjoined to be taken by 
35 H. 8. c. a. the people, binding them to actnowiedge the King under God ſupreme Head on earth 
35H. 8. c. 3. F the Church of England, Ireland, and the King's Daminions, in oppoſition to all 
foreign Juriſdiction. 

And laſtly, by a Law which bound all the people to maintain the King's Title of 
Defender of the Faith, and of the Church of England and Ireland, in Earth the 
fupreme Head, under the peril of Treaſon, in every one that ſhall attempt to deprive 

the Crown of that Title. 
We muſt deſcend to particulars; for by this it will appear that theſe general Laws 
concerning the King's refined Title, contained little more than matters of Notion, 
otherwiſe than a general bar to the Pope's future intereſts: And therefore the 
Wiſdom of the State (as if nothing had been already done) did by degrees parcel 
out by ſeveral Acts of Parliament the particular ren of the Pope's uſurped Au- 
guy, in ſuch manner as to them ſeemed beſt. 
And firſt, concerning the Legi/lative Power in church- Government: It cannot 
be denied but the Pope, de facto, had the power of a Negative Vote in all Councils; 
and unto that had alſo a binding power in making Laws, Decrees, and Decretals 
out of his own breaſt : but this was gotten by * he never had any right to 
hbead- 


4 


* 
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headſhip of the Church, nor to any ſuch Power in right of ſuch preſerment; nor 
was this given to the King as Head of the Church, but with ſuch limitation and 
qualifications, that it is evident it- never was in the Crown, or rightly belonging 
thereto, 283 
Firſt, Nigh three years after this Recognition by the Clergy in their Convocation 7 
it is urged upon them, and they paſs ther 414 in 5 | Rs 7 | 
And laſtly, It is confirmed by Act of Parliament, That they ſhall never make, 
publiſh, or execute any new Canon, or Conſtitution Provincial, or other, unleſs the 
King's Aſſent and Licence be firſt had thereto; and the offences againſt this Law, 
made puniſhable by Fine and Impriſonment : So as the Clergy are now holden 
under a double Bond; one the honour of their Prieſthood, which binds their Wills 
and Conſciences: the other, the Act of Parliament, which binds their powers, ſo 
as they now neither will nor can ſtart, Nevertheleſs, there is nothing in this Law, 
nor in the future practice of this King, that doth either give or aſſert any power to 
the King and Convocation to bind or conclude the Clergy or the People, without 
an Act of Parliament concurring, and inforcing the ſame. And yet what is already 
done, is more than any of the King's Predeceſſors ever had in their poſſeſſion. 


—_— — — —U— — 


A ſecond Prerogative was a definite power in point of Doctrine and Worſhip. 
For it is enacted, that all Determinations, Declarations, Decrees, Definitions, Reſo= 32 H. 8. c. 26. 
lutions and Ordinations according to God's Word, and Chrift's Goſpel, by the Mug: | 
Advice, and Confirmation by Letters patent under the Great Seal, at any time bere- 
after made, and publiſhed h the Archbiſhops, Biſhops, and Doctors now appointed by 
the King, er the whole Clergy of England, in matters of the Cl riſtian Faith, and law- 
ful Rites and Ceremonies of the ſame, ſhall be by the People fully believed and obeyed 
under penalties therein comprized : Provided that nothing be done contrary to the Laws 
and Statutes of this Realm. A Law of a new birth, and not an old Law newly 
revived or reſtored. This the preſent occaſion, and the natural conſtitution of the 
Law, do fully manifeſt. The occaſion was the preſent perplexity of the people; 
for inſtead of the Statute ex officio, which was now taken away, the Srx Articles, | 
commonly called the S:x-Stringed Whip, were gotten into power by a more legal 2;H. 8. c. 14. 
and effectual Original. The Parliament had heard the cries of the People con- 
cerning this: and having two things to eye at once; one to provide for the People's 31H. 8. c. 14. 
Liberty, and further ſecurity againſt Foreign pretenſions; the other (which was 
more difficult) for the liberties of the Conſciences of multitudes of men of ſeveral 
Opinions (which could not agree in one judgment, and by diſcord might make 
way for the Romiſp party to recover its firſt ground.) And finding it impoſſible for 
them to hunt both games at once, partly becauſe themſelves are divided in opinion, 
and the bone once caſt amongſt them might put their own co-exiſtence to the 
queſtion ; and partly becauſe the work would be long, require much debate, and 
retard all other affairs of the Commonwealth, which were now both many and 
weighty : In this troubled wave, they therefore wiſely determine to hold on their 
courſe in that work which was moſt properly theirs, and Jay before them. And 
as touching this matter concerning Doctrine, they agreed 1n that whereia they could 
agree, vi2, To refer the matter to the King and Perſons of ſkill in that myſtery of 
Religion; to ſettle the ſame for the preſent, till the Parliament had better leifure, the 
People more light, and the minds of * People more perſwaded of the Way. . * 
| .. \ 6 
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the Eſtates and Conſciences of the people for the preſent muſt endure, in depofitro of 
the King and other perſons, that a kind of Interim might be compoſed, and the 
Church for the preſent might enjoy a kind of twilight, rather than lie under con- 
tinual darkneſs, and by waiting for the Sun-riſfing, be in a better preparation there- 
unto. For the words of the Statute are, That all muſt be done without any partial 
reſpect or affection to the Papiſticul fort or any other Sect or Sects whatſover. Unto 
this Agreement both — were inclined, by divers regards. For the Romaniſts, 
though having the poſſeſſion, yet being doubtful of their ſtrength to hold the ſame, 
if it came to the puſh of the Pike, in regard that zbe Houſe of Commons wanted 

Faith, as the Biſhop of Reche/ter was pleaſed to ſay, in the Houſe of Lords; and 

liberty of Conſcience was then a pleaſing Theme, as well as liberty of Eftates, to 
all the People. 

Theſe men might therefore truſt the King with their intereſts, having had long 
experience of his Principles ; and therefore as Supreme Head, they held him moſt 
meet to have the care of this matter: for ſtill this Title brings on the Van of all 
theſe Acts of Parliament. On the other ſide, that party that ſtood for Reformation, 
though they began to — up head, yet not aſſured of their own power, and being 
ſo exceedingly oppreſſed with the fix Articles, as _ could not expect a worſe 

Sicidan, lb g. condition, but in probability might find a better; they therefore alſo caſt themſelves 

Anno 1535- upon the King, who had already been baited by the German Princes and Divines, 

and the outcries of his own People; and poſſibly might entertain ſome prejudice 
at length, at that manner of Worſhip, that had its original from that Arch-enemy 
of his Head-ſhip of the Church of England. Nor did the iſſue fall out altogether 
unſuitable to theſe expectations: For the King did ſomewhat to unſettle what was 
already done, and abated in ſome meaſure > flame and heat of the Statute, al- 
though nothing was eſtabliſhed in the oppoſite thereto, but the whole reſted much 
upon the diſpolition of a King ſubject to change. 

As touching the conſtitution of this Law ; that alſo ſhews that this was not 

derived from the ancient Right of the Crown now reſtored, but by the poſitive con- 


ceſſion of the People in their repreſentative, in regard it is not abſolute, but qualified 
and limited diverſly. 


Firſt, This power is given to this King, not to his Succeſſors; for they are left 
out of the Act, ſo as they truſted not the King, but Henry the Eighth, and what 
they did was for his own ſake. 

Secondly, They truſted the King, but he muſt be adviſed by Counſel of men of ſill. 

Thirdly, They muſt not reſpect any Sect, or thoſe of the Papiſftical ſort. 

Fourthly, All muſt be according to God's Word, and Cbriſts Goſpel. 

And laſtly, Norbing muff be done contrary to the Laws and Statutes of this Realm. 
And thus tho' they truſted much, yet not all, nor over-long. For it was but a tem- 
2 Law, and during the preſent condition of affairs. Nor did the King or 

eople reſt upon this Law ; for within three years following another Law is made 
to confirm what was then already done by the King; and a larger power granted to 

34& 35 H. 8. the King, te change and alter as to bis Wiſdom ſhall ſeem convenient. Thus the King's 
1. Injunctions already ſet forth were eſtabliſhed, all ſa] to them inhibited; and 
the King hath a power of Lawing and Unlawing in Chriſt's Kingdom, and to ſtab 
an AR of Parliament in matters of higheſt concernment. ' And the reaſon is, the 


King 


ſhall be thought meet, ſhall 


The Guotrnment of Henty VII. and Henry VIII. 125 

King will have it ſo, and who dares gainſay it? as Cranmer aid; 'The King loves his 
Queen well, but bit own opinion better ; For new things meeting with new love, if Antiq. Brit. 
it be once interrupted in the firſt heat, turns into a diſpleaſure as hot as the firſt 
love, Nor had either party great cauſe to boaſt in their gainings; for none of 
them all had any ſecurity, but ſuch as kept cloſe to a good Conſcience. | 

All this, though much more than any of his Predeceſſors ever attained was never- 
theleſs not enough till his Title was as compleat. The Pope had faſhioned him one 
now above twenty years old, for his ſervice done againſt Luther, and others of that 
way, and ſent it to him as a Trophy of the Victory; this was, Defender of the ' 
Faith; which the King then took kindly, but laid it up till he thought he had 
deſerved it better; ard therefore now he preſents it to the Parliament ; who by a 
Statute annexed it to the Crown of England, for ever now made triple, by the Royali- 
zing of that of Ireland amongſt the reſt. | 

A third Prerogative concerned the King's power in temporal matters. And now 
muſt England look to itſelf ; for never had Engliſh King the like advantage over his 
People as this man had. His Title out-faced all queſtion ; left rich by his Father, 
trained up in the higheſt way of Prerogative, abſolute Lord of the Engliſb Clergy, x 
and of their Intereſt in the People; of a vaſt ſpirit, able to match both the Em- 
peror and French abroad, and yet more buſy at home than all his Predeceſſors. A 
King that feared nothing but the falling of the Heavens; the People contrarily 
weary of Civil Wars, enamoured with the firſt taſtes of Peace and Pleaſures, whiles 
as yet it was but in the bluſhing child-hood, over-awed by a ſtrange Giant, a King 
with a Pope in his belly ; having the Temporal Sword in his hand, and the Spiri- 
tual Sword at his command, of a mercileſs ſavage nature, but a word and a blow, 
without regard even of his boſom Companions : What can then the naked relation 
of a Subject do with ſuch an one? if Providence ſteps not in, and ſtops not the 


Lion's mouth, all will be ſoon ſwallowed up into the hungry maw of Prerogative. 


To ſet all on work, comes Stephen Gardiner from his Embaſſage to the Emperor: 


ſad apprehenſions are ſcattered, that the motions abroad are exceeding violent and 
ſudden ; that the Emperor and French King are faſt in nothing, but in change ac- 
cording to occaſion ; that like the Eagle they make many points before they ſtoop 
to their Prey; that if the motions at home do wait upon debates of Parliament, 
things muſt needs come ſhort in execution, and the affairs of this Nation extreamly 
ſuffer. A dangerous thing it is, that the King ſhould be at diſadvantage either 
with the or or French King, for want of power in theſe caſes of ſudden 
exigencies, and for ſome ſmall time, during the juncture of theſe important affairs, I 
that ſeeing likewiſe at home the point concerning Religion is coming to the Teſt, 
the minds of men are at a gaze; their Affections and Paſſions are on their Tiptoes. 
It is reaſon the King ſhould ſteer with a ſhorter Rudder, that this care might meet 
with every turn of Providence, which otherwiſe might ſuddenly blow up the Peace 
and good Government of this Nation, Theſe and the like repreſented a fait face 
to that which followed, and made way for the King without ſhame to aſk what no 
King before him ſuffered ever to enter into conceit; I mean a Legillative Power, 
to this effect, That Proclamations made by the greater part of the King for the'time,, H. 8. c. 5. 
being, and his Council, whoſe names hereafter follow, with ſuch penalties as by them 
of equal force to an Att of Parliament, ded it ſhall 
not extend to the forfeiture of Eſtates or Privileges, nor to loſs of Life, (but in caſes 

| particularly 


35 H. 8. c. 3. | 


- 
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particularly mentioned in the Law) Provided no Proclamation ſhall croſs any Statute, 
er lawful or laudable Cuſtom of this. Realm. All which at length comes to be de- 
manded by a formal Bill, with as ill-favoured a- Preface as the matter itſelf ; which 
was much worſe, c'er it was well lick d in the Houſe of Commons; and when all 
was done, proved a Bear ſtill, Whatever it was, it paſſed in manner aboveſaid, 
neither much to the deſire of the Commons, that ſo much was given; nor to the 
liking of the King, that there was no more: For inſtead of a Legiſlative 
ower, which. he graſped at for himſelf, he received. it in common with his Coun- 
cil; and ſo becomes engaged neither to alter nor deſtroy that [nominated] Brother- 
hood, if he intended to reap any fruit of this Law; leaving the point in doubt 
g whether his Gain or Loſs was the greater. For this Law, thus made for this King, 
-# theſe Counſellors, and theſe times and occafions, can be no Precedent to the future, 
unleſs 30 inform Kings that the Parliament hath a power to give more Authority 
and Prerogative to Kings than they or the Crown have by common Right; and to 
give it with ſuch limitations and qualifications as ſeemeth good to them. | 
And ſecondly, That even Henry the Eighth. acknowledged that the Legiſlati ve 
Power was not in the Crown; nor was the Crown capable thereof, otherwiſe than 
it. was conferred by the Parliament. Only Sz Gardiner might glory in this 
Atchievement, having for the preſent: obtained much of his ends, by perſwading 
the King, that Foreign Princes eſtranged from him, not ſo-much for. his departure 
from the Pope, as for ſome apprehenſions they had of his departure from that way 
of Religion and Worſhip, which they apprehend every Chriffian ought to maintain. 
And therefore if he meaned to gain better correſpondency amongſt theſe Princes, he 
muſt engage more reſolvedly to the Fundamentals of the Worſhip, though he ſhook 
off ſome lighter Ceremonies with the Romiſh Supremacy ; for he knew that they 
were willing enough with the latter, though the other could not go down with 
them. Thus did Foreign Correſpondency float above, whenas the Church, as 
then it ſtood, was underneath, and gave the tincture to every Wave. And it was 
holden more ſafe by the Romiſb party to truſt the King (thus attempered) with the 
Legiſlative Power in the Church- matters, than the rough Parliament, whoſe courſe 
ſteered quite wide from the Raman ſhore, as if they never meant to look that way 
any more: though Cranmer, and the chief Officers of State, and of the Houſhold, 
were by the Law Judges. of the matter in fact, as well as the King, yet in the con- 
cluſion the King only was of the Quorum. All this yet further appears in. the 
penalty; for by a Proviſo it is moderated, as to all forfeitures of Lie, Limb, or 
Eflate; and in the concluſion extended only to Fine and Impriſonment, unleſs in 
ſome caſes mentioned, and excepting offences againſt Proclamations made by the 
King or his Suceefſors, concerning Crimes of Hereſy. For it is the firſt Clauſe of 
any poſitive Law, that ever intimated any power in the King of ſuch Cognizance and 
Puniſhment of Her. Too weak a principle it is to ſettle a Prerogative in the 
King and his Succeſſors, as Supreme Head of the Church, thus by a ſide-wind to 
carry the Keys of Life and Death at their Girdle; and yet a better ground cannot I 


find for the Martyrdom of divers brave Chriſtians in thoſe times, than this touch of 
a Law glancing by. All which paſſing /a# ſilentio, and the Parliament taking no 
notice thereof, made way for the Statute 38 H. 8. c. 26. ſormerly mentioned, to 
come more boldly upon the Stage. ** 


0 
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This was one wound to the Legi/lative Peter of the Parliament, thus to divide 
the ſame. Another-enſues, that in its conſequences was no leſs fatal to that power 
which remained ; and it was wrought by ſome Engine that well faw that the 
Diſeaſe, then ſo called, grew to be epidemical amongſt the more conſiderable party 
in the Kingdom; that the Lady June Seymour (now Queen)” was no friend to the 
Remami/!s ; that ſhe was now with Child; which if a Son, (as it proved to be) was 
like to be Succeſſor in the Throne, and be of his Mother's Religion, and fo undo 
all, as in the iſſue all came ſo to paſs. To prevent this, nevertheleſs, they fancy 
a new conccit, that Laws made by Eng/ih Kings in their minority, are leſs con- 
ſiderately done, than being made in riper years. And fo by that one opinion, 
countenanced a worſe ; which was, that the Legiſſative Power depended more upon 
the judgment of the King than the debates and reſults of the Parliament: a notion 
that would down exceeding well with Kings, eſpecially with ſuch an all-ſufficient 
Prince as Henry the Eighth conceived himſelf to be. Upon this ground a Law is 
made, to enable ſuch of the King's Succeflors, by him appointed, as ſhall be under 
the age of Twenty and four years when Laws by him are made, to annul the ſame 28H. 8. c. 17, 
by Letters-patent, after ſuch Prince ſhall attain the ſaid age of Twenty four years. 
Thus the Arms of the Parliament are bound from ſettling any Reformation, let 
them intend it never ſo much ; a Meuſe is left for the Romrſh Religion ſtill to 
get in, when the Seaſon proves more fair. The Parliament was now in its minority, 
and gives occaſion to the Reader to bewail the infirmities of the excellency of 
England. - 5 


A fourth advance of Prerogative, concerned the Executive Power in the Govern- 
ment of the Church. This had formerly much reſted in the Prelacy, and that upon 
the chief Prælatiſimo at Rome; now there is found in England a greater Prelate 
than he; the Pope was already beheaded, and his head ſet upon the King's Shoulders: 
To him it is given to nominate all Biſhops and Archbiſhops within bis Dominions by 25H. 8. c. a0. 
C-nge d'eſlire; and that the party once elected ſhall ſwear Fealty, and then ſhall 
conſecrated by Commiſjion and inveſled: but if upon the Conge d'ellire 99 Election be 
certified within Twelve days, the King ſhall by Commiſfion cauſe his own Clerk” to be 
conſecrated and inveſled. The occaſion that firſt brought in this Precedent, was the 
acceſs of Cramer to the See at Canterbury; for though the Headſhip had been 
already by the ſpace of two years tranſlated from Rome to England, yet the courſe 
of Fprſcopizing continued the fame as formerly it had been. I mean, as touching 
the point of Election: For though in their Original, Biſhops were meerly Dona- Rot. Par. 
tives from the Crown, being inveſted by delivery of the Ring and Paſtoral Staff; * 9 gt. 
and until King Jobn's time, the Canonical way of Election was difallowed ; yet Car. 
King John by his Charter, de communi conſenfu Baronum granted that they ſhould 25 f. 3- De 
be cligible; which alſo was confirmed by divers publick Acts of Parliament in bo IPL 
after-times, and now by this Law laſt recited; and with this way the King was 
contented for the ſpace of ſix years: for the Reformation intended by the King, was 
not done at once, but by degrees; and therefore tho' this courſe of Conge d ire was 
brought into uſe: yet the Parliament being of Six years continuance, (a neceſſary | 
thing ir times of ſo great change of Policy) began this conrle of Rleclion, by giving Antiq. Nit. 
the King power to nominate, and allowing of the Pope power tp grant to ſuch his *. Cranmer. 
Bulls or Pall at his own will ; otherwiſe they ſhould be confecrated by Commiſſion 


without 


1 2 Q 


and by Remilter ; whereunto the Parliament 
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without his conſent. And thus at the firſt the Pope's Concurrence was not ex- 
cluded, though his Negative was. Inthis poſture of affairs, comes Cranmer to be 
conſecrated Archbiſhop. And being nominated thereunto by the King, the wily 
Pope knowing the King's aim, meaned notto withſtand, leſt he ſhould loſe all, but 
granted the Pall as readily as it was deſired ; ſo as Cranmer is thus far Archbiſho 
of without all exception : yet he muſt go one ſtep farther, and take the 
old Oath to the Pope; which the King allowed him to do, pro more; and which 
he did, renitente Conſcientia, ſay ſome, and with a Saluo, ſay others; and all affirm 
it was done perfunctorie, like ſome worn Ceremony, or civil Compliment. Never- 
theleſs it was not ſo ſoon turned over; the Archbiſhop loved not the Office, the 
King loved not Partnerſhip in this matter; and it was evident to all, that no man 
could ſerve theſe two Maſters any longer: an agreement is ſoon concluded in Par- 
liament to exclude the Pope's Power quite out of this game, and all is left to be done 
2 the King and his Commiſſioners, by the Law formerly propounded. In all this, the 

ee is loler, the Engliſh Clergy the ſavers ; for the Pall coſt Cranmer nine hundred 
Marks: And the Crown is the great gainer ; for hereby the King got the men ſure 
to him, not only by their own acknowledgment and ſubmiſſion, but alſo by a 
Statute- Law. 

And laſtly by Oath, which to make ſure, was treble twined ; once upon their 
firſt ſubmiſſion, in the King's twenty ſecond year, when they had been under 
Præmuniri. 


Secondly, Soon after deceaſe of Queen Katherine Dowager, in the twenty ſixth 


year ; which Oath was more compleat than the former , containing, 


Firſt, A Renunciation of all Fealty to the Pope, or any Foreign Power. 

Secondly, An Cbligation to adbere to the Cauſe of the King and his Succeſſors. 
"OG A Diſavowing of the Pope, otherwiſe than as another Biſhop or fellono- 

ber. 
Fourthly, An Engagement to obſerve all Laws already eftabliſhed againſt the Pope's 
Fifthly, I Diſavewing of all Appeals to Rome. 

Sixthly, An Engagement to inform the King of all Meſſages or Bulls, fent from 
Rome into England. 

Seventhly, An Engagement to ſend, or be privy to the ſending of any Meſſage to 
Rome for any ſuch purpoſe. 

The third Oa:b was that of Fealty ; which anciently was due to Kings, and now 
revived, to be taken by all Biſhops upon their — And thus the Eng li 
Prelacy, having been ſworn Slaves to the Papacy ever ſince Becket's time, are now 
eferred to a more Royal Service; and the purſuit by Kings after their right, being 
id afide by the ſpace of 300 Years, is now renewed, and the prey ſeized upon 
by the Lion ; who found it upon a better Title, and in better condition by much, 
than when at the firſt it was loſt : For it was upon ſome ſemblance of Reaſon, 
that the Archbiſhop and Clergy gained it; but being afterwards diſpoſſeſſed thereof 
by the Pope, and yet without any other ſhadow of Title, but the power of his own 
gripe, for the preſent he is the Occupant, and becomes Proprietor by preſcription : 
till now the Felon being apprehended, the ſtolen Goods are the King's in Rigbt, 
the Statute adding their Convey- 
Title, Nevertheleſs the ſervice 
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ance, eſtabliſhes the ſame by an unqueſti 
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12 Eu. wo the Cromn, than, it had begs. to the Rem Mitre ; formerly . ., . .. 
they the Pope's Inſallibility, now the King's Supremacy. They are now 
called by the King, made by the — n the Kio , mainta ned R Kiag; 
whatſoever they are, whatſoever they have, all is the Rings. He makes Biſhops; 
he makes new Biſhopricks, and divides or compounds the old as he pleaſeth, by 31 H. 8. c. g. 
a power given to Henry the Eighth by Parliament. Which Oath was newer in 
any Prince before. or after him, that 1 can find; ſo as the Ciown had it not, but 
the man, and it died with him. eig 3 


The King thus loaden with Power and Honour above all his Predeceſſors, (if 
without proportionable Maintenance to ſupport the one, and act the other) muſt 
needs conſume himſelf (as one in a Tympany) by growing great. For though  _-... 
he was left rich by his Father's Treaſure, yet is to Rome in its now . 
tivated condition under the Imperial power, ſtirring up in him great Un ings 
abroad ( beſides his own Pleaſures and Gallantry at home) exhauſted that; and 
doubtleſs had ſtarved theſe his grand defigns, had he not found the hidden Trea- 
ſures of the Cells and Monaſteries ; the fight whereof ſo rouzed up his Spirits, that 1 8 
he adventured upon the purchaſe ; though he knew difficulties enough to have 4 
ſtopped his undertakings, if he had not reſolved both againſt fear and flattery. It 
was not done without deliberation ; for the thing was felt as a grievance before 
the Norman times, and complained of in Parliament above a hundred and forty 
years ago, and divers times fince ; but Kings either underſtood not, or believed 
not, or durſt not give remedy, or had much elſe to do. But now the King is 
beyond all his Predeceſſors; he knows much, dares do more, and is at leiſure. 
He will go as far as Emperor or French King, and beyond them alſo ; but would 
not try maſteries with either, for they were all Cocks of the game. | 


The firſt, occaſion, that diſcovered. the work feafible, was a precedent made by 
Cardinal Wolſey, whoſe power was enough to diſſolve ſome petty Cells, and no 
oppaſition made. The King might well expect the work would be as lawful for 
him, and not much more difficult; or if any Storms enſued, the people that had 
ſo long complained, and felt the burden of theſe. excreſcences of the 4 
would ſoon find out a way to calm them: the King need do no more than (| * 
and the people will do. This opened the door; but that which brought the 
the King in, was the hold the Pape had in this Kingdom by theſe Cloiſtered peo- 
ple, who were perſons dead in Eaw, and dead to all-Law but the Canon. And 
upon this account the King's Anceſtors had poſſeſſed themſelves of the Cells, in 
the hands of Foreigners, in times of War; and now a deadly feud is ſtirred be- 
tween Henry the Eighth and the Pope their holy Father. The Children cannot ex- 
pep to thrive, whenas their Father is caſt out of doors; and ſo all muſt out W 
et the manner is obſervable, they muſt not be caſt out, but muſt go out: the ia- 


x. 


'? 


feriour and greater part are dead perſans, have learnt obedience ; they can neither 


bark nor bite, and therefore they may ſleep ; and what is done, muſt be done 
with ſuch of them as are alive. Upon a Viſitation, theſe are brought under the 
Teft, and found in ſuch a.condition, that they had better give way, and voluntaril : 
ſurrender, than abide the Trial. Once more the ſmalleſt are picked out, Whilſt , H. 8. c. 
the greater ſtand by and wonder ; but = do not foreſee, or (in deſpair of alter-27- 
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130 een Parliament, duving due. 
1 tl. f. e. ij. ing the Ring t Pr do nothing but expeR the fad hour, which within four 
years comes upon them all, every one of them 8 to ſurrender, and 
expect the King's Mercy for maintenance during life, adventure againſt the 
dint of his Juſtice and Power, and fo loſe alt; for they were all ill befriended a- 
mongſt all forts of the people. Thus came the perſonal Eſtate and Stock of 
| theſe Houſes ta the King's immediate Treaſury, their ly maintenance to 
the TY of the Crown. Which might have advanced the fame well-nigh to 
the F ing intended 
to let the people enjoy the fat as well as he, that they might be mutually engaged 
to maintain hold of the Prey that they had jointly gotten. Out of all which never- 
thelefs the Crown had a ſmall rent, or ſervice annual, for the ack ent 
26H. 8. c. 23. of their Tenure ; beſides the Firſt-fruits af Spiritual Dignities, and the Tenths ; 
both. which he formerly had already obtained. N 


The firſt whereof was but caſual, and occaſional in the payment, arifi ly 
at the entrance of the party into his Promotion; and which was eained- by the 
Pope from, Edward the Firſt ; although at his Parliament at Carizſe, in his thirty 
fourth year, he withſtood the fame. This was above Three hundred and twenty 
thouſand pounds in the whole fam, The latter was annual, and amounted' to 
above Thirty thouſand And thus the Pope's VUſurpations are turned into 
duties to the Crown ; but were much leſſened, in regard that theſe Cells and Mo- 
naſteries, were accounted amongſt theſe Eccleftaſtical Promotions, which: by their 
diſſolution fell off in that account. Nevertheleſs, the advancement that might by 
a parſimonjous. nog Hare been made- of the fall of this Cedar, was ſuch, that the 
Crown might have rendred of it felf abſolute and all-fufficient. But 
the Eighth was not thus minded; the Affairs of were into a. high 
pitch ;. Princes generally over-aRive ; Henry the Eighth inferiour to none of them; 
what comes in, out; and he is a rare example of that divine Proverb, 4s 
Riches increaſe, fo do the Mouths of them that eat ; he ſtill ſtands in need of his 

le's Love, and Power. So Divine Providence orders the matter, that 
ings. can never attain further end of their undertakings witheut the aid of the 
te than their labour, leſt they ſhould be too big to be Chriſtians, and the peo- 
ple thought too mean to be Men. | | 


HAP. XXVII. 
Of le Condition of the Parliament in theſs Times. 


13 are na good Expoſitors, that conſider their Text by piece- meal only; 
nor they, good Hiſtorians, that will tell you the bare Journal of Action, 
without the Fries of Occafion. Such as theſe will ſpeak much of the Actions of 
the Eighth, what advancement he brought to the Crown ; and made a 
hy, wherein the King may ac what he reſolveth, reſolve what 
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any L; ſo in truth did they never proceed from any Law, but 
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Reigny of Henry VII. and Henty VIII. | 
from the paſſion or will of the man; and connivance of the people, who could 
bear that _ this King, that their Anceſtors would never endute under any 
other. And yet in all the grand concernments of the Nation, the Law kepe fill. 
upon the top ; nor did the King enter into any ition therewith, or lead the 
way thereunto, other than by ial allowance of the Parliament. 

For Firſt, it is evident, though the King was ſupreme Head of the Church; 
yet this was not like the head of a mad-man, led by phancy, without the Law of 
reaſon, or reaſon of Law: But it was defined, circumſcribed, and formed thereby, 
= Qualifications and Limitations, as hath been already expreſſed in the former 
Secondly, It is no leſs clear, that the Lægiſlati ue Prwer reſted in the Parliament, 
and not in the King, when he was in his greateſt height. For as Head of the 
Church, he had no ſuch in Church-matters ; or if he had ſuch a right, it 
was taken away by the Acts of Parliament. Nay, when the Pope was yet poſſeſſed 
of this Hradſbip, the Parliament did determine the manner of the Worſhip of 
God, in ſome particular caſes ; as in the keeping of the Lord's Day, the Statute 4 Edw. . 
of Edward the Fourth, to the Honour of God, did provide for the obſerving 
thereof; and to the Honour of God, it was taken away by a Statute in the time 
of Henry the Eighth, if the words of either Statute may be believed. But more x. 8c. 
* . after that this Headſbip was 'tranſlated to the King, the Parliament 25 l. 8. c. 
C— +. 


that the Canons ſhould be examined and allowed by the King, and Thirty 


pd = wy one part of the Clergy, and the other of the Temporalty, choſen 
the King. And thoſ 


- K and Co 3 08 OG 
and Thirty two perſons, or the Major- of them, ſhall be obeyed, and 
in execution; — — — ing ſhall be done ated the 
King's Preregative, or the Laws and Cufloms of this So as the King had 
much, but he had not all; and what he had, the Parliament gave him by a Law, :7H. 7 
that was exccutory all the days of Henry Eight, by divers continuances; and was 35 H- 8. c. 
not any power devolved to the Crown under the Title of Supremacy, nor by vir« 
tue of the Act of Parliament ing it; but by the continual influence from 
the Parliament upon the Crown, as well before that AR as after, derived upon it, 
This King hath then this right of Law-making, but it is with the Thirty two he 
hath it, but not his Succeſſors. | | | 
And ally, he hath it but by a derivative power from the Parliament, and a Com- 
mittee for that fervice. And in a word, be hath the Power, but the Parliament 
hath fill the Law of that power. | | | | 
The ſecond Privilege of the Parliament hitherto, concerneth only Laws con- 
cerning Church Government. In the next place gometh to be conſidered the Le- 
giflative power in point of Docfriae; which doubtleſs iſſueth from the ſame prin+ 
end dns e Tree be che empany of e x then engh 
ad the Truth) be the evers ; then ought 
7 to ſeem ſtrange, if theſe in their tive do intermeddle with this 
Power, or rather duty. And for the matter in fact, neither did the King chal- 
lenge this Power, nor did the Parliament make any difficulty of Conſcience in ex- 
ccuting the fame; and yet there were many Learned and Conſcientious Men of 
I r em Tur) eee 
They cherefore, as touching the nad proceed in the. ſame way 1 5 
9 4 2 2 


132 e tbe Parliament, during the... \ 
- that formerly mentioned concerning the Diſcipline : And a Committee alſo js by 
them made of the King and Learned Men, to ſet down rules for Faith and Obe- 
«2H. 8. c.26.dience, and for the order of the publick Worſhip of God, according to the Word 
of God. And theſe rules are con by a Statute, ſo as the King hath a power 
in the point of De#rine, but it is a derivative power; it is a limited power to him- 
ſelf, and not to his Succeffors; and to hi and others joined with him. 
And laftly, nothing muſt be done to the Laws of the Kingdom. 
| Secondly, The Parliament hath not only a right to grant and limit this power 
anto others, but alſo to execute the ſame immediately by it ſelf. And therefore 
before they granted this power to this Committee, (whereas formerly the Pope 
uſurped the power to be the Omege to the reſolves of all Councils) the Parliament 
-intercepted that to their own Juriſdiction, in flat oppoſition to the Infallibility of 
5H. $.c. 14.the Roman Chair, fo far as to diſberize ſome Opinions, which, by the ſentence of 
that infallible mouth, had been marked with that black brand of Hereſy. And 
what they did before this Act of ion to the King, and other Committees 
H. 8.c-1.for this work, they did afterwards, as not concluding their own power by any 
thing they had ſo done; as may appear, by their Cenſure of the Tranſlation of the 
Bible made by Tinds/: By their eſtabliſhing another Tranſlation: By their order- 
ing and appointing what perſons might the fame : By their qualifying the x 
Articles ; and the like. The Parliament then hath a power which they may grant, 
and yet grant nothing away; they may limit this power in others as they will, 
and yet not conclude themſelves. And the King by accepting this limited power, 
muſt diſclaim both the original and abſolute Right, and cannot claim the ſame by 
right of Hradſbip or Supremacy. This was one Windfal which the Par- 
Hament had from the ruins of Rome, — er hal — — 1 
For their poſſeſſion was ancient; and thoug en di , yet & 
ſeſſion was ever under a continual claim, and ſo the right was ſaved. - Md: Pi 4 | 
A ſecond, that was no leſs fatal unto that See, was the loſs of all power over 
Ecclefiaſtical Perſons in this Kingdom. For whereas the Popedom had doubly 
rooted itſelf in this Nation, one way by the Regulars, the other by the Seculars; 
the Parliament by the diſſolutions of Monaſteries, &c. conſumed the one to aſhes ; 
g's Me the Fealty between the other and the Pope, parted the other's root 
and the ſtock aſunder : and thence enſued the down-fall of this tall Cedar in this 
Nation; and Prelacy now left alone, muſt fawn elſewhere, or lie along; a poſ- 
ture wherein that rank of men can never thrive. Therefore up again they peep, 
and eſpying a King that loved to tour aloft, they ſuddenly.catch hold, promiſing 
their help to maintain his flight; and ſo are carried up, and like a Cloud borne 
berween Heaven and Earth, making the Commons beholden to them for the King's 
Sunſhine, and the King for his intereſts in the people. and for his ſuperlative. ad- 
yancement above them all. Now thougb the Englii/b Prelates may think. their 
Orb above the Winds, yet were they herein deceived. . The Parliament had pow- 
er in their Election, before the Pope uſurped that to bimſelf : now that they are 
diſcharged thereof, Kings are poſſeſſed of them by Conge d ęllire , but it is not by 
way of reſtitution : For Kings were never abſolutely poſſeſſed of any ſuch. power, 
bat as Committees of Parliament,: and by delegation. and concefiion. from them; 
nod therefore [the Clergy] muſt render an account to them, and abide their judg- 
ment when they are thercto calle. 2 2 ＋ ' 19315082 46 21315. | pot 
— x Thicdly, 
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- Thirdly, The Parliament had the diſpoſing and ordering of all the Church- 
Revenues, as the Laws ing - Monafteries, Senfiuaries, Meortuaries, Firſt> 
fruits, Tentbs, - Annates, and ſuch-like,| ſufficiently manifeſt, TR 
Fourthly, The Parliament had the power of nting Licences, Diſpenſations, 
and Faculties; ſetting a Rule thereunto, as in caſe of Nan. reſdeney; and delega- 
ting the power to Committees; whereof ſee more in the Chapter following, con- 21 H. 8. e. 
cerning ordi „„ fois þ +. £ 
Fiſthly, The Cognizance of all Appeals for final Sen- 1. 
tence unto themſelves, and diſpoſed of all the ſteps thereunto, as unto them ſeem- 25 H. 8. c. 
ed moſt convenient, For though it be true, in ſome caſes the Archbiſhop of C- 
terbury had the definitive Sentence, and in other caſes the Convocation ; yet was 2, H. f. e 
this but by a temporary Law, and this alſo granted to them by the Parliament - 
which took it away from the Pope, and never intereſted the Crown therein, but 
made the Archbiſhop and the Convocation their immediate Delegates ſo long as 
they ſaw good. . Afterwards, when they had done their work, viz. The deter- 
mining the Appeal and Divorce of Queen Katherine, and ſome other matters, thee; H. 8. «. 
fame hand that gave that power, took it away, and gave it (not to the King ors 
Crown) but to Delegates from the Parliament from time to time to be nominated 
by the King; and may as well alter the fame, and ſettle the power elſewhere, 
when they pleaſe. And therefore aſter the Appeal of the Dowager thus deter- 
mined, and the Sentence definitive thus fettled upon Delegates ; the Parliament ne- 
vertheleſs determined the other Cauſes of the Marriages of the Lady Anne Bullen, 
and the Lady Anne of Cleve, the juriſdiction of the Crown never intermeddling 
therein. So as upon the whole, it muſt be acknowledged, that however the King 
was 8 e Head of Cauſes Ecclefiaftical, yet had he not the definitive Sentence 
in Appeal, nor abſolute Supr.macy, but that the fame was left to the Parlia- 
lin Re 1 | W | 
_ Sixthly and laſtly, what attempts the Parliament had met with; partly from the 
defipns of ſome great men that ſought their own ends, and partly from the endea- 
vours of theſe Kings that ſought their own height ard greatneſs above their peo- 
ple's good, hath been already related: and the utmoſt iflue hath been truly ſta- 
ted, viz. That the gains have come to the Kings perſons, and not to their Gum; and 
that therein they have put their Seal to the Law, and made their ſubmiſſion to the Par- 
liament, as touching both therr perſons aud power. Add hereunto, that however 
Henry the Eighth aimed much at himſelf in his ends, in two other main intereſts 
that moſt nighly concerned him; yet the chief gain came to the Parliament. 
The one concerned his own Wife, which however fo nighly related to him, as 
next to his on perſon, and under the determinaticn of the immediate Law of 
God; yet was ſo caft upon their Sentence, as if he durſt adventure his own Soul 
at their direction. Abet 1 > 1 
The other concerned the Crown, to which he ought relation above his own pow- 
er; which he laid down at the feet of the Parliament, ſeeking to their power, to 
falfil his own pleaſure. The Ball is toffed up and down, fometimes amongſt the p 
ifſue' between the King and the Lady Anne Bullen, another while amongſt the iſſue 5 II S. c. 
between him and the Lady Fane Seymour, or ſech as the King ſhould nominate 28 11. 8. e. 
by Letters- Patent or laſt Will. Aﬀer that, to the Ladies Mary and E/izabeth, to z 
perform conditions declared by the King's Lettets-Patent, or Ris laſt Will. ow” we Gb. 
TOR ne IT] Ian lee DE. DUC FUR | En — Tin „ ing 


arliament reſerved the 


* 


* * 
A * 1 * . Tx * . _ 
q » oy s A EC ©. 5 
= * i TI % 
= * 


CHAP. XXIX. * 
* Vid. ante Of the Power of the Clergy in their Convocation *. 


E Convocation of the Clergy, like ſome froward Children, loves not new 
drefſing, though it be a gainer thereby. Before the P 


light io their 


well tired, yet hardly with their own Skins in the concluſion. Now Henry 
the Eighth renders them better conditions, both for Eaſe and Honour, and more 
22 Intereſt; yet they are loth to accept, becauſe they had been 
. = troubled with multiplicity of Summons, ſometimes from 
2 
ways over - dri 2 ign Power, that they could pro nothing for the 
-=- of Ns ut — * or others, but muſt be laſted from * 
; * loſt, cheir undertakings vain, and themſelves, in the concluſion, fit 
chaaked in their Conſciences and Defires. Now they are at no man's cull 
d that by Writ ; Provincial, and Legate d Latere, muſt meddle 


is taken for granted, that Kings have no Vote in matters Eccleſia- 
themſelves be intereſted therein; and therefore if he will accept of 


concerned, 
though in right bis Precogati by 
iu aſſerted, and a Negative Vote reſtored, Rho pk Feds warped or pr 
nvocation, as the Church. Nothing can paſs there without his concurrence, 
to the conſidęration of the Parliament without his pleaſure ; and thus the 
a double Vote in every, Church» Ordinance: One as in the Parliament, 
the ſame as an AR of Parliament, of which I conceive the Opinion of the 
is to be underſtood ;/ the other, as — the Convo- 
ices to the Parliament: and 
his Vicar, 
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during the Reign: of eng VII. and Heary VIII. 
Right. of Fre- men, amen meer. 


ſent of the Fre- mn. eee 
Thirdly, As their power of Convention, and Forer 
Right of the Lau. maling ſuffered a change. they depended wholly 
upon a die Right, which ſome ſettled ori ck AO in the che e ope, others in the Pre- 
lac, and ſome in the Clergy. But now hey ſit 7901 a derivative Fower from the 
of Parliament, from which, as from their head, * receive life and 
8293 0 
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Fourthly, Th ſuffered ſome PROT in the very work of their Convention ; for 
though formerly they claimed power to meddle only with Eccleſiaſtical matters, 
yet at notion was ambiguous, and they could many times explicate it more 
argely than naturally. It is not to be denied, but the matters concerning the Ser- 
vice and Worſhip of God, are of Spiritual conſideration ; but that fach ſhould 
be ſo ſtrictly deemed to lie in the way of Church-men only, is to bring all Spirits 
within the Verge of Eccleſiaſtical Juriſdiction, and to Icave the Civil Power to rule 
only dead Carcaſſes: Much leſs can any' other thing. which by preſerigtion hag 
not been of Revleflatice)Cogninante, "Ca Spiritual, zun 


But to come to particular, becauſe Is edify. not. The Convocation claimed 
formerly power, as originally: from it ſelf, to impoſe Rules for Government 
Churchmen, and: Church-Officers; and the Laity, ſo far as extended to 
Service of God: And alſo to charge the 


of the Clergy; and concerning 
Matrimonial and Teſtamentary Cauſes. They claimed alſo a power to determine 
Doctrines and Herefies.. Yet de facto, divers of theſe Wann. 
wherein 1 hold 9 f 


Firſt, — the: charging of che-Edtates'of the Glorgy: I it was for 
the King's ey were ever furnmoned by the King's Writ; yet was not 
3 ng of the Vote, till the Parliament 
confirmed the fame; and therefore the old form of granting of Diſnes, was, Per 
Clerum & Communitatens, as by the pleading: in the Abbot of Waitham's Caſe ap- 
pears, For without their concurrenes they had” no power 
man, nor to levy the fame, but by their Church-Cenſures, which would ſtand 5. 
them in no-ſtead. And: r 


D . mM 3 = | Popedom. i the 
Sj an in E in time 
of the great dchiſm, &r. =: now all Tile of cm is qui taken from them, 
Dee e- ee Power of chis Nation, as n bah 
been manifeſted... 

Thirdly; As: 2 Aan — beit former of making: | 
Laws concerning them, and Tefamentary Cauſes, is now abſolately taken” away; 
— — they bed ſo much of the Judicatory .power- 


con- 


to charge any Free- A E. 4. fol. 


24 H. 8. e. 


® Vide an'e 
©. 6, & 17. 
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Of #84 Nur. of thi cle, during the 

concerning the ſume put bpm them, us might well ſerve the King's'own turn 
and that was for determining the matter between himſelf and the Lad y Katherine 
Dowager, depending before the Archbiſhop Cranmer. For the King ed the 
Pope a Party, and therefore meaned not that he ſhould be his Judg * And thus, 
2 the Clergy had N the King to be their 94 Hud; yet in 
this he was content to acknowledge their Supremacy above hitn to judge between 
himſelf and his Queen, and in matters concernin himſelf, So as upon the 
whole matter, the Convocation were gainers in ſome things; in other « things, head 
9 that which was none of their own. 


1 Is 


c nf. Xxx. 
Of the Power i the Clergy in their Ordinary Jardin , 

HOSE Spirit ins ue really G. - that being ſenfble i cannot 
ſtir up ver alt before them: 


h the way 2 

And this ſhews the nature of the Romiſb Toke, that it lay upon t Spiri od men, 

did intoxicate, and make them drunk with their condition. Otherwiſe, the Uſur- 
„ Extortions and Incroachments of the upon the 

— and the e under their charge, could never have provoked ſuch 


complainings nog al ſorts, in _ ages from time to time, [without Re- 
—— eh the ighth undertakes to ſet them free, ſo as they 

ackno his Spromay, te they all are ſtruck dumb, till a Præmuniri 
7 — -ant ſcared into a better condition than they would 


have had, and into a more abſolute Eſtate. of Juriſdiction than they received from 
their e The Pope had now uſurped a power Jupra-ordinary over all 
Appeals, gained the definitive Sentence to the Roman Ser, and had holden this 
power by the ſpace pace of four hundred years; and the King finding the root of all 
to his Crown from abroad, ſpringing from that. Pr meaned 
— — the Caſuiſts, but by one Statute took away all Appeali 
to Rome ; and determined Appeals from the Biſhops Court, in the Archbiſhop's 
Court; and the Appeals from the Archbiſhop iſſary, in the Court of Audi- 
ence. 80 as though in the King the Convocation had the laſt blow; 
yet in matters concerning the Subjects, the Archbiſhop was either more worthy, 
or more willing to have that truſt. For though the Convocation might have de- 
termined all, as well as the Pope; yet for diſpatch ſake of a multit 


of 
at Rome, and l 4 


much to do in matters of more publick nature, the -atmoft | 
ſuch caſes is made Provincial. This (whether privilege or prejudice) — 
clefiaſtical Cauſes gained above the Civil, whoſe definitive Sentence. — —＋4 
And thus is the Archbiſhop made Heir to the Pope, in the 
on Earth in matter: Eccleſiaſti- 
my opinion much darkened the 
which the Churchmen had for- 
the Crown of this Realm. For be it ſo, | 
| Remitter ; yet cannot che ſame carry 

along 
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along with it any more than a lawful power, and whether all the Pope's former | 
power allowed him by the Canon, or gained by Uſurpation and Cuſtom, ſhall be 
{aid a lawful power, or whether the power of Review by Appeal, ſhall be derived 
to the Crown, under the wy Notion of Supremacy upon the  Clergy's ſub- 
miſſion, is to me a doubt (albeit, I muſt give honour to the Judgment in Print) in 

regard that after the ſubmiſſion of the Clergy, the matter concerning the Divorce 

of the Lady Katherine Dowager came before the Pope by Appeal, and there de- 1g. 4 fol. 
pended, the King himſelf alſo waiting upon that See for Juſtice, and a definitive 344- 
Sentence in. that matter; and thereby acknowledged the Pope's power de facto: 
Notwithſtanding the Clergy's foregoing ſubmiſſion ; and being occaſioned by the 
delay at Rome, he procured this Statute concerning Appeals to be made; whereby 
at one breath he took the Appeals to Rome away, and ſettled them as formerly hath 
been mentioned; all which was done two years before the Title of Supremacy 
was annexed, or declared for, to be to the Crown by Act of Parliament. 


And therefore, as to me it appears, the power of Supreme Cognizance of Ap- 
peals was not in actual poſſeſſion of the Crown by the Clergy's ſubmiſſion ; ſo was 
it actually veſted in the Archbiſhop, before the Title of ' Supremacy was confirmed 
by Act of Parliament; and ſo it never was in the Crown actually poſſeſſed, much 
leſs had the Crown the ſame by Remitter. For the King's turn once ſerved by the 
Convocation, and the matter of the Divorce of Queen Katherine ſettled, the King 
perceiving the flow progreſs of the Convocation, the Members of the ſame not 
being yet ſufficiently tuned to the preſent Affairs: And moderate Archbiſhop 
Cranmer likewiſe foreſeeing, that the Odium of theſe Definitive Sentences would 
be too great for him to bear; another Appeal is provided, more for the honour of 
the Crown; to be from the Archbiſhop to Delegates, to be appointed by the King, 
his Heirs and Succeflors; ſo as though their Nomination be the King's, yet their 
power is deduced immediately from the Parliament, which took the ſame from the 
Archbiſhop, and conferred it upon them. 


A ſecond advantage not inferiour hereto, which the Archbiſhop gained out of 
the ruins of the Popedom, was the power of Licences and Diſpenſations, or Fa- :; 1. s. c. 
culties, In the Pope, it was a tranſcendent power without any rule, but what's: 
was tuned to him by the Bird in his own breaſt ; and was the ground of much /:- 
| cence, or rather licenciouſneſs in the world: But in the Archbiſhop, they ſeem to 
S be regulated. N 9 
To be Firſt, In Cauſes not repugnant to the Law of God. | 
Secondly, Such as are neceſſary for the Honour and Security of the King. 25 H. 8. c. 
_ Thirdly,” Such as were formerly wont to be remedied at the See of Rome; yet in 21 
truth left as much ſcope for the Conſcience of the , Archbiſhop to walk in, as the 
Pope had in former times. A large Teather, and greater privilege than ever the 
Crown had; by which, although the King himſelf be like Saul, higher by the 
Head than all the people, yet in many things Samuel is higher than he. The mo- 
ving cauſe hereof is not difficult to find out: the King had but lately married the 
Lady Anne Bullen; a thing that many ſtartled at, and the King himſelf not extreamly 
reſolved in; he would therefore have his way like that of the Zodiack, broad e- 
nough for Planetary motion of any one that could not contain himſelf within the 
e i of (HT Eclip- 
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Ecliptick Line of the Law, and fo over the Pope's power to the Chair of 
Canterbury; and bad made a Pope inſtead of an Archbiſhop, but that the man way 
n the Ordinary Juriſdiction got or loſt, we come 
in the next place to o a | | | 


Firſt, they had till their Courts and Judicatory power, but upon what right 
may be doubted. Their firſt foundation was laid by the Civil Power of a Law, 
in the time of Villlam the firſt Norman King; yet the power of the Pope and 
Biſhop growing up together, they came to hold the power of the Keys by a Di- 
vize Right, and ſo continued, until theſe times of Henry the Eighth, wherein they 
have a Retroſpef to the Rock, from whence they were firſt hewn ; and ſeem 
to change their Tenure, and therewith therefore are in right to change the Stile 
of their Courts, and Title of Summons; but the times not being very curious, 
and the work of reformation but in ſieri; the more exact Lineaments muſt be left 
to time to finiſh and beautify. A greater blow did light upon the Law of theſe 
Courts, which was left as doubtful as the Canons; all which are now put to the 
queſtion, and to this day never received full refolution, but were left to the Parlia- 
ment to determine them at leiſure ; and in the mean time to the Judges of the 
Common Law, to determine the fame Law ful or Unlawful, as occaſion ſhould re- 
quire. Nevertheleſs, the Courts ſtill hold on their courſe, according to their old 
Laws and Cuſtoms, for their form of Proceedings ; ſome fay by Preſcription, yet 
more rightly by Permiſſion ; it being a difficult matter to make Preſcription hold a- 
gainſt a Statute-Law. As touching the matters within their Cognizance, the Law 
ſeuled ſome, and unſettled others. 


Firſt, As touching Hereſy, the Church-men formerly thought ſcorn the Lay- 
Magiſtrate ſhould intermeddle ; but not being able to ſtop the growth thereof by 
their Church-Cenſures prayed aid of the Civil Magiſtracy; ſo by degrees aroſe the 
penalties of Impriſonment and Burning, which brought the whole matter into 


Cognizance before the Civil Magiſtrate, becauſe no Free-man might be proceeded a- 
gamnft for lofi of 


Life or Liberty by the Laws of the Nation; and for this cauſe 
the Civil Magiſtrate 


Mag. Chart. 


, but 
4 the Writ of Habeas Corpus, and relieved many times 
Ind. 3.fol. 42. the party impriſoned wrongfully, or granted Prohibition as they ſaw cauſe. And 
therefore it cannot be ſaid rightly, that the ſole or ſupreme Cognizance of this 
crime of Herefy belonged to the Cergy before theſe times. Nor did their 
ceeding upowthe Writ of Burning warrant any ſuch thing; partly becauſe till theſe 
times the Canon-Law was the beſt ground that theſe proceedings had, and the courſe 
therein was not ſo uniform as to permit the Title of a Cuſtom, to warrant the 
fame: Conviction being ſometimes by Jury, ſometimes according to the Canon, 
ſometimes before the inary, ſometimes before the Convocation, ſometimes be- 
fore the King, ſometimes before ſpecial De/egates, as the Hiſtories of the Martyrs 
more particularly ſet forth, and no Act of Parliament poſitive in the point. But 
the time is now come, when nigheſt Reformation, that the thing is ſettled more 
to the prejudice of Reformation than all the endeavours foregoi 


ing; like to the 
darkneſs of the Night, that is at the Superlative degree when nigheſt break of 
55 HL * Day. A Statate is now made, that indeed quite blotted out the very name of the 
I 5 f | | | 


Statute 
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Statute of Henry the Fourth, De Hæreties comburends, but made compleat that 
Statute of 5 Rich. 2. and the other of 2 Hen. 5. both which were formerly neſther 
good in Law, nor effeQtual, otherways than by Power ; and gave more ſettlement 
to the Ordinary's proceedings in ſuch Caſes. For the Delinquent might be convict 
before the Ordinary by Witneſſes, or might be indicted at the Common Law, and 
the Indiftment certified to the Ordinary as Evidence, Yet did the Parliament 
carve them out their work, and in expreſs words declared; That Opinions againſt 
the Authority and Laws of the Biſhop of Rome ere not Hereſy ; and by the fame 
reaſon might have done more of that kind, but that was enough to tell all the 
world, that the Parliament could define what was not Hereſy, although they did 
not then determine what was Hereſy. And thus the judgment of the Romiſh 
Church is called into queſtion, in one of their Fundamentals, and the Clergy left 
in a muſe concerning the rule upon which they were to proceed againſt this crime. 


The Parliament, within fix years after, undertakes, though ſomewhat unhap- 
ily, to determine and define certain points of Controverſy, which had ſome re- 
ation to the Worſhip of God, and the publick Peace, and declared the 
to theſe determinations to be Hereſy, and the puniſhment to be Death and Forfei- 
ture, and the Trial to be before Commiſſioners by Jury or Teſtimony of two Wit- 3: H. 8. e. 
neſſes, or by examination in the Eccleſiaſtical Court, or Inquiſition in the Leet, or- 
Seſſions of the Peace. Upon the whole matter therefore the Ordinary had a parti- 
cular Power to determine Hereſy ; but the Parliament determined ſuch Herefies as 
were puniſhable with Death and Forfeiture, by enumeration in the fix Articles. . 
This was the Clergy's Primmer, wherein they imployed their ſtudy, as making moſt 
for their deſign, and laid afide thoughts of all other Herefies as dry notions, or old 
faſhions laid afide, and not worthy the ſetting forth to the common fale. 

Secondly, The Leſſon concerning Marriage was no lefs difficult for the Clergy 
to take out. They weresput by their former Authority derived from abroad, and 
their ancient Rule of the Canon-Law. With the King's leave they do what they 
do, and where they doubt they take his Commrſfion. So did the Archbiſhop of 
Durham in the Caſe between Jahn and Fane Fiſher : In the King's Cafe, the de- 35 H. 8. Rot. 
termining part is put to the Parliament's coneluſion; and for a rule in other caſes, *5: 
ſome perſons are enabled to marry, which formerly were not, viz. Maſters of the ig H. 8. c. 8. 
Chancery, and Doctors of the Civil Law; and fome forbidden Marriage, as all 37 k. * 
Prieſts, by the Statute of the fix Articles. And unto the reſt concerning degrees 26 H. 8. c. 7. 
of Confanguinity, or Affinity, a particular enumeration is appointed to be ob-; H. 5. e. 
ſerved, within which Marriage is declared unlawful, all other further off are 
made lawful, In all which regards the Cognizance of Matrimonial Cauſes is theirs 
only by leave, {from the Parliament.] | 


Thirdly, Refidency, and Non-refidency, was a Theme formerly learned from 
the Canon Law, in which, as alſo in the thing it ſelf, the Clergy were the only 
ſkilful men. The rule of the Canon Law was ſtrit enough, conſidering the times, 
but it was not ſteel to the back. The Parliament now undertakes the Cauſe; and 
though it gave, in ſome reſpects, more liberty than the Canon, yet ſtood i better 
to its tackling, and kept a ftrifter hand the reins, than was formerly uſed; 
and by giving a =. rule for W took away all arbitrary * 
a 4 2 an 
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21 H. 8 c. and Licences, which were formerly granted beyond all rule, but that of Silver or 

Gold; and made all practices contrary to the rule, damageable to the party. 

Thus far concerning the matters in Cognizance; now touching the por of the 

3 Keys. Engliſh Prelacy having laid aſide the pretenſions of Rome, they put the 
world to a gaze, to ſee. which way they would go. In the innocent infancy. of 
Prelacy, it was.led by the hand by the Preſbytery, and would do nothing without 
them ; afterwards, having gained ſome degree of height and ſtrength, they entred 
themſelves to be Chariot-horſes to the Roman Sun, till they had ſet all on fire. 
Now unharneſs'd, it is expected they ſhould return to their former Wits; neverthe- 
leſs forgetting their ancient Yoke-fellows, the rural Preſbyters, they ſtable with 


H.8 
"” 3. e. 


the King uſe his name ſometimes, but more often their own, ſerving him with 
Supremacy, as he them with authority beyond their Sphere. They raiſe. him above 


the Parliaments, he them above Councils; ſo as they do what they liſt, let the 
Antiq. Brit. Plebeian Preſbyter will or nill; they are the only numeral Figures, and the other 

but Cyphers to make them omnibus numeris abſtluti. Nevertheleſs the Canon ſtill 

remains the ſame : Eprſcopi. ſe debent ſcire Preſbyteros, non Dominos, nec | debent in 
Digi. E. e clerum duminari ;  Epiſcopus ſe ſedente non permittat Preſbyterum fare.  Epiſcopi no- 
g Eo 3. a : : : a 
<. Ead. Dig. verint ſe magis conſuetudine quam diſpenſatione Preſbyteris majores, Kings may make 
Epiſcopus. them Lords, but as Biſhops they hold their former rank aſſigned by the Canon: 
as Lords, the King never gave them the Keys; and as Br/bops, the Canon did not; 
yet as under the joint Title of Lord-Biſbops, they hold themſelves privileged to 
get what power they can. Two things they reach at, wiz. The abſolute. 


wer of 
Imqmpriſonment, and of Excommunication in all Cauſes Eecleſiaſtical. The Com- 
— ſo. mon Law would never yield this; ſome Statates in ſome Caſes did pretenc. 


Firſt, As touching Impriſonment, the Statute of Henry the Fourth concerning 
Hereſy doth liſp ſome ſuch power: of what force the ſame Statute is, hath been 
already obſerved. In caſe cf incontinency of Churchmen, is it more directly given 
them by a Statute in Henry the Seventh's time; before which time, the Statute it 

ſelf doth intimate, that an Action did lie againſt them for ſuch Inpriſonment; 
which Law alſo was made uſeleſs by another in Henry the Eighth's time, who gave 

a way to Statutes for the puniſbing at the Common Law., . ' 3 
41 H. s. c. Firſt, with Death, which continued for ſome Months; and that being found 
57 Hl 8 c too heavy, it was, puniſhed by another Law with Forfeiture and Impriſonment. 
"xp And the ſame King likewiſe gave way to a Law for the like puniſhment in caſe of 
Herefy, by that Law that revoked the Statute of the Fourth formerly men- 

tioned; although till Trial, the ſame was bailable : And thus it continued till the 
time of Edward the Sixth. _. 1 / % 7 
But as touching Excommunication, it was to no purpoſe for them to ſtruggle: the 
Common Law would never permit them to hold poſſeſſion quietly ; but did examine 

24H. 4. c. their Authority, granted Prohibitions, and enjoined the Ofdinary to grant Abſolution 
where it ſaw cauſe; Nevertheleſs in ſome caſes the Eighth gives way to ſome 
power, as in the levying of Tenths. In the next place, 


1 H. 7. c. 4. 


2. 
* OY Statutes, to allow them this 
22 E 4 (9. the Prelacy had not this Eccleſiaſtical Juriſdiction in themſelves, ſo as to grant it to o- 


H4- 13-H-7-.hers; but the Parliament did diſpoſe thereof, not only to Biſhops, but to Chancellors, 


pl. 15. : y Bc \ * 
26 HI. 5. c. 3. Vicars-gencral, Commiſlaries,. being Doctots of the Law, and not within holy Or- 


Reigns of - Henry VII. and Henry VIII. 141 

ders, and limiting their Juriſdiction in caſes concerning the Papal. Juriſdiction; 

and their manner of ſending. their Proceſs and Citations. to draw! men from their 37 H. 8. e. , 

proper Dioceſs, and alſo their inordinate Fees in Caſes Teſtamentary. The Prelates 2 LaS 

therefore might poſſibly make great claim hereef ; for generally they were ſtill : H. 8. c. 9. 

of the old ſlamp, loved to have all by Divine Right, and lived they cared not by 

what Wrong: But the Laity inclining too much to the new Religion, as then it 

was termed, refuſed to yield one foot unto. their pretenſions. And ſo like two 

Horſes tied together by their Bits, they endeavour after ſeveral courſes, ever. and 

anon kicking one at another, yet ſtill beſtrode by a King that was jointed for the 
urpole : and ſo good a Horſeman, that neither of them could unhorſe him, till 

Death laid him on the ground. And thus was the Roman Eagle deplumed, every 

Bird had its own Feather; the great men the Honours and Privileges, the meaner | | 

men the Profits; and ſo an end to Annates, Legatine Levies, Peter-pence, Mertua- | 

ries, Monaſteries, and all that Retinue ; the vaſt expences by Bulls, and Appeals 2 

to Rame: Add to all, the cares, expences, and toil in attendance on the Roman 
Chair : And was the beginning of all the happineſs of England. 


- 
4 


2 — - 


| 


CH A. P. XXXI. 
0 I Tudicature. 


HES E two Kings were men of tow'ring Spirits, liked not to ſee others upon 

- the Wing; in which regard it was dangerous to be great, and more ſafe 
not to be worthy of regard. Eſpecially in the times of Henry the Eighth, whoſe 
motion was more eager : and there was no coming nigh to him, but for ſuch as 
were of - his own train, and would follow as faſt as he would lead ; and therefore 
generally the Commons had more cauſe to praiſe the King for his Juſtice, than the 
Nobility had “. Both the Kings loved the air of profit paſſing well, (but the latter* Being ſome- 
was not ſo well breathed) and therefore had more to do with Courts which had n 
the face of Juſtice, but behind were for the King's Revenue. Such were the Blood. 
Court of Requeſts, of mean Original, mean Education, yet by continuance attained 
to a high growth: The Court of Tenths and firſt-Fruits : The Court of Surveyors : 
The Gurt of the Lord Steward of the Houſhould : The Court of Commiſſion beſore 
the "Admiral :* The Court of Wards : The Court of Preſident of the North: The 
Prerogative-Court : The Court of Delegates : The Court of Commiſſion of Review ; 
with others of more private regard: And (that which might have given the name 
to all the reſt) the Court of Augmentation. Beſides theſe, there were ſome in 
Wales ; but that which concerned more the matter of Judicature, was the loſs of 
that grand Liberty of that Country, formerly a Province belonging to this Nation, 
and now by Henry the Eighth incorporated into the fame, and made a Member g f. f. TY 
thereof, and brought under the ſame Fundamental Law; a work that had now | 
been long a doing, and from the time of Edward the Third brought on to per- 
fection by degrees. | TY # Py. oP | 


i Firſt,” by annexing the Tenure of the Marches to the Crown : Then upon oe- 
caſion of the Rebellion, by loſs of many of their wonted Liberties. Afterwards _ 
5 | | | Henry 


x42 Off Courts of | Fudicature, during the 
Henry the Eighth defaced the bounds of divers the ancient n and ſettled 


them anew, — of the Merches alſo, and appointed Pleas in | Courts 
of Judicature to be holden in the Eng! fo Tongue. 


And laſt of all, re-united them again to the Englif Nation, giving them vote 
Rot 2. z in Parliament, as other parcel of the En e Dominions had. True it is, that from 
by E. >. in their firſt ſubmiſſion, even unto — the Firſt, they were ſummoned unto Par- 
Dorf. M. 13-ljiament, and had vote there; but only in order to the Intereſts of their own Coun- 
try, now and henceforth they poſſeſs one and the ſame vote as Englr Se- 
condly, as Courts and Judicatories multiplied, ſo ſome alſo of thoſe that were an- 
cient, enlarged their Juriſdiction, eſpecially ſuch of them as moſt nighly related 
to Prerogative. Amongſt others the Privy-Counci: leads the way; who now be- 
gan to have too much to do in a double capacity, one at the Council-Table, the 
other at the Star-Chamber : For now their power to be diverſly conſidered. 
In their firſt capacity they had too much of the affairs of the Common-Pleas, in the 
latter they had too much of the Crown-Pleas ; both of them ſerving rather to ſcare 
men from doing wrong, than to do any man right. And therefore though ſome. 
men might ſeem to have ſome recompence, yet the greateſt gain fell to the King 
and his Courtiers; and thus became Majefly of State, or Prerogative, to be more 
feared and beloved. What the 05 the Council was formerly, hath already 
been manifeſted ; that which both theſe conſpired in, and whereby they gained 
more power over the people than all their Predeceſſors, was this, that other Kings 
ſtood too much upon their own Legs; theſe leaned much upon the Lords, E. 
gained the Lords to ſtick cloſe to them: and in this they bad both the Kin 
Love and the People's Leave, who now disjointed upon ſeveral Intereſts, ef] 
that of Religion, muſt be contented to let go that which they had no 
hold. And thus they obtained a Judicatory Power over the the People; like that of 
men whoſe cenſures are commonly above capacity e to that of the 
Peers. This was in Henry the — TORY time, — ot occaſion to 
complain of corru and neglect in ordinary Trials o the. Cats Gm gets 
2 the Council, or ſome of them, a power of Oyer and Termi- 
ner, by examination upon Bill, or information in matters concerning Maintenance, 
Th Retainders, Embraceries, tion in Sheriffs and Furies, Riots, and un- 
H. 7. c. 1. lawful Aſſemblies, Crimes all of them of the ſame blood with Rebellion, which the 
King as much hated as the thought of his Title to the Crown; and therefore would 
have it feared, as much as the puniſhment by ſuch a mighty power; and @ Trial 
of a dreadful nature could ea. A Trial, I fay, wherein both the goilty and 
the guiltleſs adventure their whole Eſtates, againſt the edge of the arbitrary wills 
of great men of unknown Intereſts, in an unknown way, at unknown places; hav- 
ing no other aſſurance, how, or when to come off, but a Proclamation to tell the 
4H 7.c. 12-People, that the King above all things delighted in Juſtice, A bitter Pill this was 
for the people to ſwallow ; yet it was ſo artificially compoſed, that at the firſt taſte 
it gave a pretty reliſh, the Ning delights in Juſlice, the Chancellor hath his Conſci- 
ence, the Archbiſhop brings Religion, the Judges bring Law; ſo as it is probable 
nothing will be done, but according to Juſtice, Conſcience, Religion, and Law ; 
& very fair mixture, but that there was a Treaſurer in the caſe. Yet the ſucceſy an- 


- ſwered 
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ſwered not expectation, the perſons offended were many times inferiour, and their 
Eſtates not great, the offenders more mean, and of deſperate fortunes ; for great 
men were too wiſe to try this new way, or to taſte of their entertainment. There- 
fore withia nine Years the Judges of Affize are betruſted with all, and that Court 
ſo continued for as many years more; and then the King marked out one crime a- 
mongſt the reſt for his own tooth, belonging to the great men only; for 
only to commit the crime, and to give recompence ſuitable to the King's Appetite. 
It is giving of Liveries, and Rerainders; a fore evil in the eyes of a jealous King, 
tending to draw the inferiour ſort to honour and admire, and be of the ſuit of 
thoſe: of greater ſort; and then beware the Crown. Theſe therefore muſt be 


tried before the King himſelf and his Council, that he may know whom he is 


to fear, and of whom to take heed. And hereu 
to ſummon upon a meer Suſpicion : To proceed, without Information: To ex-4'- 
amine the Defendant upon Oath, and make him his own accuſer : To puniſh 
according to diſcretion by Fine and Impriſonment. And thus the King and his 
Council have gotten a power under colour of Liveries and Retainers, to bring 
the whole Kingdom to be of their Livery, or elſe they can ſuſpect whom they 
pleaſe, apprehend whom they ſuſpect, him preſently to the rack of conſei- 
fion and fo into Priſon, till he had ſatisfied both dif re and jealouſy, and 
even covetouſneſs it ſelf. Never was England before now in ſo low a degree of 
thraldom, bound under a double knot of ſelf-accuſing, and arbitrary cenſure ; and 
this out-reached, not only in matters meerly Civil, tending to the common Peace, 
but was intruded alſo into matters Eccleſiaſtical in order to the peace of the 
Church. All bound unto the good Behaviour, both 'in Body and Soul, under 
peril of loſs of all that a man hath dear to him in this world. 1 f 
The plot of all this was laid by Henry the Seventh, and was followed by Henry 
the Eighth, who put that into practice (which his Father had in deſign) being 
led thereto by ſuch a ſkilful Guide as Cardinal Wolſey was, who, though of mean 
Birth, yet of a Spirit above a King, and equal to the Popedom, ſtraining the 
ſtring of Prerogative to its utmoſt height, and then taught the King to play there- 
on; which he did after his blunt manner till his dying day. And thus though the 
Clergy are brought a peg lower, and the Nobility advanced higher, yet was it 
the policy of theſe Kings to make them all of their own Livery and Retainder- 
ſhip, to keep them in an upper region, looking on the poor Commons at a diſtance 
far below; and well it was for the Commons thus to be, till the Influence of theſe 
blazing Stars grew cooler. 11. 


* 


C H A P. XXXII. 
Of the Militia. 


T may fall within the verge of Opinion, that the guilty Title of Henry the 
Seventh to the Crown of England, gauled his mind with jealouſy, the greateſt 
part of bis Reign. Whether it were that he had not declared himſelf ſo fully 
upon his Title by his Wife, or that as yet he feared ſome unknown Plantagenet 
would-ariſe and put his Crown to the queſtion. This made him ſkilful in the mm 
30 1 3 | 


they are 11 H. 7. c. 3. 


pon is a ſtrange power given, 0 H. ;. c. 


1 H. 5. c. 1. 


that he much | 
them that knew too much, and inſtru them that knew too little; and ſoin = 


* 


'* Of ths Militia; a be 
of Fortification Wa he likewiſe ſpent the greateſt part of his e not od 
much by force of Arms (for he cared not 5 for that noiſe, well knowing that 
Peace is the ſafer condition for a King that comes in by power) but gs 


way of gaining Conceſſions and Acknowledgement from the Subjects; a 
ted to hear, well knowing it would — thoſe 


he ſhould paſs for current amongſt them all. It was no hard matter for the 
King to accompliſh this, the — part of the Kingdom being pre- ingaged un- 
to his Title, and of them many ing upon him for livelihood, if he failed, 
they muſt look to looſe all. But the preſent occaſion urged more importantly ; the 
Title to the Crown was already put to the queſtion, by the pretenſions of one that 
named himſelf Duke of Jort: And it is now high time for the Law to declare it 
ſclf, to direct the people in ſuch a Caſe. What ſhall the people do where Might 
overco:nes Right; or if days come like thoſe of Henry — Sixth, wherein the 
Subjects ſhould be between Too Mill-ſtones, of one King in Title, and another 
King in poſſeſſion, for whom muſt they take up Arms? if for Edward the Fourth, 
then are they Traitors to the Sixth: If for Henry the Sixth, then are they 
Traitors to Edward the Fourth. And ſo now, if for 1 Henry the Seventh, then 
may be Traitors to the Duke of Vr: If for the Doke of ork, then are 
they Traitors to the Seventh. For though the Duke of Terk was ſaid to 
be but a contrivance of the Houſe of Burgundy, yet a great part, both of the great 
men and others, were of another opinion, and the King himſelf was not very cer- 
tain of his condition for the ſpace of fix years thereby. This puts the Title of 
Allegiance, and that power of the Militia, to the touch; at length both * ang 
Parliament come to one concluſion, conſiſting of three particulars.” 


Fir, That the King for the time being (whether by right or wrong) ought to have 
the Subjetts Allegiance; like to that of the wiſe Counſellor of that brave King of 
Iſrael, Whom the Lord and bis People, and all the men of. Iſrael chuſe, his will I be. 
And this is not only declared by the expreſs words in the Preface of the Law, but 


by the King's own practice: For he diſcharged ſuch as aided him againſt 
by pardon by Parliament ; but ſueh as _ him 


alſo 
1 H. 7. c. 6. Richard the Third then King, 


. 


Secondly, War this Allegiance draweth therewith ingogement for the 2 of 
that "King — Kingdom. 2 


Thirdly, That the 8 of this Service, whereto the Subjecłt are bound by Al- 


legiance, ought not to be imputed unto them as Treaſon : Nor ſhall any perſon be im- 


peached or attainted therefore. T he firſt and the laſt of theſe need no diſpute. 


The Second is more worthy of 8 in the particular words ſet down 
in the Statute, viz. That the Subjects are to ſerve their Prince in bis Wars,” for the 
defence of him and the Land, againſt Rebellion, Power, and Might, reared 
again him; and with bim to enter and in Service in Battle. Wherein two 
rings are i be condered, the e and the en ee Feen 

; > „171 ; me HITS TR 


The 


Nea of Henry VIE d Henly VIII. 45 
The Service is, #6 fer de the Prince th bis Wars, and with bum to enty and abide i 
ce in Battel e which is the leſs to be Rood upon, becauſe thert is a condition 
nhexzed, if the cafe 3 rene; which muſt be determined by ſome Authority, Hot 
particularly mentioned: Albeit, that whatſoever is therein ſet down, js only by way 
of ſuppoſal in a Preface annexed to the Law by the King, and permitted by the 
Common, that were as willing the fame ſhould be allowed, as the King himſelf; 
both of them being Wars, and willing to admit this Coticlufion, for the 
better ſecurity of them both in theſe doubtful times. But to lay all theſe afide : for the 
Caſe is not ſtated, till the Cauſe be conſidered ; all this muſt be only when and where 
the King's Perfon and Kingdom is endangered by Rebellion, Power or Might rh; 
againſt him. So as the King's Perſon muſt be preſent in the War for the defence of 
the Kingdom, of no Man is boand by his ance to hazard his own Life. And 
then this point of A-giance confiſteth only in defetiding the King in the defence 
of the Land, or more particularly in defending the King's Perſon, he being then 
in the defence of the Land; and defending him in order to the defence of rhe Land. So 
as no Man can rationally infer from hence, that the King hath an univerſal power 
of Array when he pleaſes ; becauſe the King, when he pleaſes, may not levy War, 
nor mike other War than a defenfive War, wen che Lam is endangered, or when 11 H. 7.c.18. 
need ſhall require ; as another Statute hath it. But who ſhall determine this need ot 
danger, neither in theſe or any other Laws is mentioned; either out of want of 
occaſion, of by reaſon of the tenderneſs of the titnes, wherein both Prince and 
People were willing to decline the Queſtion. . 3 
Secondly, the Perſons that are to do this ſervite, tre to be cotifiter'd of; and 
although are indefinitely ſet down under the word Subjes, it may, be ſuppoſed 
that the word is not to be taken in fo large a ſenſe, N Al 6f all * 
Ages, Sexes, Callings, and Conditions; in regard that even by the Common-Law, 
ſome of each of theſe ſorts are diſcharged from ſuch ſervice. But it may ſeem, the 
King was neither ſatisfied with the expreffions of this firſt Lat conterning the oc. 
for. or time of this ſervice; nor did he ſee fufficient gtound under the notion of 
bare Allegiance, to defire more. Therefore new ways are by him found out ; his 
Patentees were not a few: and although few or none could ever boaſt much of any 
cheap Purchaſes gained from hitn (for he was wont to be well paid befote-hand 
for his Patents, either by Money, or that which was as beneficial to him,] yet he“ 
was reſolved that their holding ſhould be no leſs advantageous to him, than their * 
baving. And therefore in plain words he lets them Know, that 8 | 
former confiderations, udn which they had their Patents at the fir ſt, they mult 11H. 7. c. 18. 
fight for him, if they will live him ; atid either adventure their Lives or their | 
Benefit, chuſe they which: and if they find fault with their condition, he touches 
them with the Law of their Allegiance. And thus he makes way to intimate a 
claim of a more abſolute Allegiance : for being to ſhew the Equity of the Law, in 
regard of their Allegiance, he tells them, That every Subject is bound by bis Allegrance, 
1 forve and affift bis Prince and Sovereign Lord, at dll ſeaſons, when need ſhall require. 
General words, that affirm nothing in certainty, yet do glance ſhrewdly upon an 
abſolute and univerſal affiftance. Then coming to drive the Nail home, it is ſaid, | 
that the Patentees are bound to give their attendance upon his Royal Perſon, to defend "ts 6 | 
the ſame when he ſhall fortune to go in bis Perſon to Wars, for the defence of = 
dhe Realm, or againſt his Rebels and Enemies. (And as another Statute 
n B bb addeth) 
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Within. the ſame Realm, or without, e 2 
not to without geri Licence, or unti ! general Proclamation of dim, 
ſhort therefore, here is a new Militia, as touching the Kin 
attend the King's Perſon whither ever the King will lead 
Realm, or without G whether 
abroad, or if he will miſtake his Subjects 
the colour of 
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Allegiance, publiſhed in doubtful expre 


Mont, as if it were not meet 


that Henry the Seventh (that loved not to yoke himſelf to the Law) ſhould yoke 
his Laws under the Laws of plain Language : Or rather, that he held it a point of 
Policy to publiſh his Laws in a doubtful ſtile, that ſuch gs durſt queſtion his Laws, 
poſitive Charge againſt them; and ſuch as dared not toenter into the 


might have no | 
Lift with him, might not be bold to come nigh the breadth of them. 


Nevertheleſs, neither doth the glance of Allegiance in. the Preface of the former, 


nor in the body of the later Statute, any whit confirm, that what is in them en- 


aCted, is done upon the ground of but contrarily, when as the firſt. 
| ground of Allegiance, and flies to 
Equity or Reaſon... And the ſecond reſorteth to the firſt 


the 


Statute cometh to the point, it ſtartles 
ground of a kind of 
its proper ground, as being a ſupplement thereunto in Caſes forgotten, and ſo 
omitted ; though it may be rather thought that the King creeping up into his height 
by degrees, made the former only as an Eſſay, to prepare the way for the latter ; 
like the point of the Wedge, that maketh way for t 

truth of this Aſſertion will be more manifeſt from the nature of both theſe Laws, 
being limited both in regꝰrd of time and perſon. In regard of time ; for both theſe 
Laws are but temporary, nd to continue only during the Life of Henry 
in 
advancements made by himſelf. Secondly, in regard of the perſon; for all perſons 


that received Advancements from him, are not bound thereby ; namely thoſe, that , 
purchaſe for Money: Neither are Judges and other 
perſons in the ſaid Statutes. . If therefore A4/legiance had been the 


d of theſe Laws, it had equally bound all who are under the Bond, and no 
Equity could have given a general Rule of 2 unto ſuch condition of Men. 


terwards, as during this Kings 


come into ſuch Advancement 
Officers ex 


It had likewiſe bound as well formerly and 
Reign ; and therefore whatever ſemblance is made therein concerning 


tance, 


if the power of Array had been of that large extent, as it hath lately been taken. 
In my conceit therefore, theſe two Laws do hold forth nothing that is new, but 
a mind that the Seventh had to fill his Coffers, though, his mind would not 


ſo fill. He would have Soldiers, but they muſt be his Patentees ; not for any ſkill 
or valour in them above others, but he h 


Licences to abſent, rather than to adventure themſelves ; and fo. he might get the 
more 


ſerve the King by their Deputies ; which would have done the King better ſervice 
in the Wars, than themſelves could have, done. And for this very purpoſe, much 


e bulk and body thereof. The 


the Seventh, . 
the advancements therein mentioned, as the moving Cauſe, are only the 


there had been no need of ſuch Law, if Allegiance could have done the deed, or 


oped they would compound with him for 


— * * 


uſe was made of theſe Statutes, as well by Henry the Seventh, as Henry the Eighth, 


both for Licences and Pardons, for compoſition in ſuch Caſes, as their Records do 


3 = "Secondly, 
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| In *. 
s Patentees;" they muſt.” 

2 „ either within the. 

againſt ſuch; as he will ſuppoſe to be his Enemies 

for. his Enemies at home. And this under 


„that could find pay for Soldiers more and better than they were or 
would be. For otherwiſe the Patentees might by the Statute have been allowed to 
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by Secondly, Let the Claim of Kings be what it will, yet the matter in fact ſhews 
plainly that they never had poſſeſſion of what they claimed. Both theſe Kings 
pretended a Foreign War, each of them once againſt one and the ſame. Nation, 
and to that end advanced to one place with their Armies; although the one went 
in good. ęarneſt, the other in jeſt. Their Armies were not gathered by Prerogative, 


but of Voluntiers: This not only the Records, but alſo the Statutes do clearly ſet, - 


forth. Some Soldiers ſerved under Captains of their own choice ; and therefore. 
the Law inflicteth a Penalty upon ſuch Captains as bring not their number compleat, 


according. to their undertaking : other Soldiers are levied by Commiſſion, by -way » BH. 7. e 1. 


of Impreſt, which in thoſe ** were Voluntiers alſo, and expecting favour from the 
Publick ; the rather, becauſe they devoted themſelves thereto, without relation to any 
private Captain; they willingly therefore received Inpręl. money. And of this — * 


the State ſaw a neceſſity, both for the better choice of men, and for the more publick 


owning of the Work. For ſuch as had been uſually levied. by the Captains, were 
fit only to fill up room, and make up the number; and yet many times there was 


a failing in that alſo; and this manner of, raifing the Infantry, was continued. by | 
Henry the Eighth, as by the like Law in his time may appear. As touching the H. 8. e. 5. 
levying of the Horſe, although divers Statutes were made for the maintenance. of 


the Breed of Horſes, and Perſons of all degrees of ability were aſſeſſed at the 
finding and maintaining of a certain number of Horſes : yet do none of them tell 
us, that they ſhall find and maintain them armed compleatly for the Wats, nor 


ſhall ſend them forth upon their own charge; and therefore 1 ſuppoſe they were 


raiſed as formerly. Theſe two Kings had the happineſs to be admired; the one for ,. H. s. e. 
his ſhrewd cunning Head, the other for a reſolute and couragious Heart: And it 13- 
was no hard matter to find men that loved to ingratiate themſelves, and endeavour 33 H. S8. © 5. 


to catch their favour, though with the adventure of their Lives; eſpecially if they 


looked after Honour and Glory, which as a Crown, they ſaw, pitched at the Goal. 


of their Actions. » | | * re Il 
- Thirdly, Concerning the Pay of the Soldier, the Law was the ſame as formerly, 
the ſame was aſcertained by the Statutz-Law : the payment was to be made by the 


Captain, under peril of Impriſonment, and forfeiture of Goods and Chattels ; andy H. 7.0.1. 
| 3 H. 8. c. 


the true number of the Soldiers to be maintained and liſted, under the like peril. 
Fourth'y, As touching the Soldiers Service, the ſame courſe alſo was taken as 

before; if they deſert their Colours, they ſhould be puniſhed as Felons, and the 

manner of trial to be at the Common-La c. 

PFifthly, For Furtiſications, the Power properly belonge h to the Supreme Au- 

thority to give order therein. For the People may not fortiſy themſelves (otherwiſe 


than in their particular Houſes, which are reputed every man's Cafile) becauſe pub- 
iet Forts are Enemies to the publick Peace, unleſs in caſe of publick danger; con- 
cerning which, private Perſons can make no determination: And furthermore, no - 
Fortifications can be made and maintained, without abridgment of the common 
Liberty of the People; either by impairing their Freebola, or exacting their La- 
bour, or other Contribution; none of which ought to be done, but by publick 
Law. And therefore when the Inhabitants of the County of Cornwal were to 
make defence againſt Invaſion and Piracy from the Coaſt of Little Britain, in re- 
rd they were a long ſlender County, and upon ſudden ſurprizals People could not 
readily. flock together for their joint defence, they obtained an Act of Parliament 
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Henry the Seventh, and Henry the Eighth, both of them at their ſevegal times 
went to Bokigne with their Armies. He ha ee mel. pu 
to himſelf by an advantageous peace ; and had his ends therein, and was ed to 
aſk aid of the people towards the charges of that War, | 


Henry the Eighth went upon his own charge alſo with his Army, truſting to the 
Parliament for —— had of his empl nt (wherein his . tion 
did not fail) and made Queen Catherine General of all the Forces of England in 
his abſence, and gave her power, with other five Noble Perſonages, to take up 
Money upon Loan, as Soba ſhould require, and to give ſecurity of the ſame, 
for the maintaining and raiſing of Forces, if need ſhoul gire ; as is more par- 
ticularly ſet forth in the Patent-Rolls of theſe times. Nevertheleſs, the War at 
Sea infra quatuor Maria, was ever reputed defenſtve as to the Nation, and under 
the publi ; becauſe no War could be there, but an Enemy muſt be at 
, and fo the Nation in imminent danger ; and therefore the maintenance 
the Navy-Royal in ſuch caſes was from the publick Treaſury. | 


To conclude therefore, if the Parliament and Common Law in all theſe Caſes 

7 H. 8. c.2. of Levies of Men for War, payment of Soldiers, and their deportment, in caſes 
*3- P-7- of Fortifications, and of maintenance of Wars at Sea, nd the deportment of ſuch 
3 29+ as are employed therein; I fay, if give the Law, and carry the Supreme 
|; , then certainly the Law rules in that, which ſeems moſt lawleſs ; and 

though Kings may be chief Commanders, yet they are not the chief Rulers. 


begun, muſt be maintained at the charge of the undertakers. 
3 own Wars, he muſt maintain them out of his own Treaſury, 
them do prove to the common ; and in ſuch caſes the 
provided before the work, by Act of Parliament, and 


CH AP. XXXIII. 
Of the Peace. 


P* ACE and War originally depend upon the fame power, becauſe they relate 
each to other, as the end to the means; and receive motion from one and the 
fame Fountain of Law, that ruleth both in Peace and War. It is very true, that 
ſeveral Ages hitherto have been troubled with arbitrary Exhalations; and theſe 
very times whereof we now treat, are not altogether clear from ſuch an air. Two 
Kings we have at once in view, both of them of an clate ſpirit ; one working more 
cloſely by Cunning, the other more openly by Command, yet neither of them 
pretending ſo high as to do all, or be all in all. Peace ſuited more with Henry the 

; | 5 Seventh, 
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v, 


Seventh, than with his Son, who delighted to be accounted terrible rather 
than good; yet both of them were glad enough to be at peace at home, and were 
induſtrious to that end, though by ſeveral means. Henry the Seventh pretended 
Juflice and Peace, (a welcome news to a people that formerly accounted nothing 
theirs but by the leave of the Soldier) and therefore ſets upon the Reformation of 


the Sheriffs Courts, in the entring of Plaints, and making of Furies ſuitable to 11H. 7. c. 18. 
ſcarce, and much of the H. 7. <16- 


that preſent time, wherein men of Eſtates were very 
Riches of the Nation evaporated into the Wars both Civil and Foreign. Although 
the continuance of that order concerning Juries in the ſucceeding times of opulency, 
hath b theſe. Courts into contempt, and made way thereby for the King's 
Courts to {well in Glory, and to advance Preragative even above itſelf. 


Secondly, he reforms Goals, as well in their number as their uſe. During the 
Civil Wars, every fmall party of men that could. get a ſtrong place, made the ſame 
not only a Caſtle, but a Goal, and uſually impriſoned and ranſomed at their own 


ſaving ſuch as hold by Inheritance ; and gives 


Peace, to be certified at the next Seſſions or Gaal. delivery. 


Thirdly, both Kings concur in providing againſt ſuch diforders, as more imme- 
diately did trench upon the publick Peace, and reached at the Crown itſelf, by 


labouring to prevent by ſevere puniſhing ; and laſtly, by regulating the proceedings 
of Judicature in ſuch caſes. . b 


Theſe diſorders were two; inordinate wearing of Liveries, and unlawful Aſem- 
Blies: The i being in nature of 1 of minds and ſpirits of men ; 
the ſecond, of their bodies and perſons. Both theſe had formerly been provided againſt ; 
but the Judges of the Common. Law, unto whoſe izance theſe Crimes were 
holden, did reſtrain their puniſhments to the rule of the Common Law, then 
thought to be too facile and mean for diſorders that did fly at ſo high a pitch; and 
therefore they are reduced before a higher Tribunal, as matter of State, as hath 


been already mentioned. The ſeverity. of puniſhment conſiſted not ſo much in ; H. v. c. . 
aggravating the Pain, as the Crime; matters of injury being made Felonies, and 7 H. 7. e. 
thoſe Treaſons. * 


F 


> 


The Crime of Treaſon, at firſt it concerned matters ated againſt the Nation; 

erwards it reached to matters acted againſt the King; now it reacheth even to 

the very thoughts and imaginatiens of the heart; not only of bodily harm to the 

King, but of the Queen, or their Heirs apparent, or tending to deprive; them of 25 H. 8. 0. 
their Title or Name of Royal Eſtate. This Crime was formerly made but Felony 13. 


by Henry the Seventh, and then only extended to ſuch offence committed by one 3H. 7. c. 13 


of the King's Houſhold againſt the Perſon of the King, or a Lord, or any of the 
Council, Steward, Treaſurer, or Comptroller; ſo as the Perſon of the Queen was 
not then in the caſe, and yet then newly crowned, and at that inſtant bearing in 
her Womb the Royal Seed, which was. then the only carneſt of the ſtability and 
glory of England; and therefore it is a ſubject of wonderment, unleſs. it were out 
of extremity of Jealouſy, leſt he ſhould ſeem to make too great account « 2 

itle, 


6 


pleaſure. For remedy whereof, Henry the Seventh reſtores all Goals to the Sheriffs, 9 H.. c. ic 
| power to two Juſtices of the Peace, 3 H. 7. e 3. 
one being of the Quorum, to take bail in caſes bailable, and Recognizances of the 3 H 7- © '- 
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Title, and thereby düſparuge hie ou. Aud then is it a piece of wit, but not with- 
n for he that is jealous of the ſlightings of other men, ſhews himſelf 
unreſolved in his own - pretenſions. Now Henry the Eighth not only raiſed the 

ice, but added to the thing ; and not only putteth the S. but the Prince her 
eir apparent into the Caſe,” making the ſame Tyran. So as it implieth, that 
Egli — — tieth the Subject, not only to the ſafety of the Perſon of the 
King, but alſo to the Queen and Heir apparent; otherwiſe the offence is made 
and declared Treaſon againſt the King. | 


Secondly, The Election of the Object is to be conſidered: for whether the one 
or other Statute be obſerved, it will appear, that although the King was the next 
Object expreſſed, yet a further was intended, and that the Crime is not intended, 
in regard of his natural Capacity as a man, but of his poſrtick Capacity, and in re- 
lation to the common good of the Nation. And this is evident, not only from the 
ſeveral Prefaces of the Laws, but alſo from the manner of Eiection, whereby the 
Title of Heir apparent is taken up, and not the Eldeſt Son or Daughter, or theſe, 
and not the other Children, all which are equally dearly beloved in natural regard. 


Thirdly, Though at the Common Law Treaſon be properly a Crime againſt © 
Allegiance, x as in Caſes of Felony crimes may be by the Statute made as Treaſon, 
which at Common Law are not againſt the Legiance of an Engh/bman ; for 
this remaineth ever one and the fame : but one and the ſame fact may be made 

Treaſon, and unmade, by the Statute-law, as befel this Law of Henry the Eighth, 
by a Law within twenty years after; like as alſo in former times, one and the ſame | 
23H. 8. c.1s. fact hath many times received the like meaſure. Other Treaſons beſides theſe 
already mentioned, were by Henry the Eighth created; as Marriage with any of the 
King's Siſters, Daughters or Aunts of the Father's fide, or the Daughters of his 
4H. 7.c. 18. — 2 Siſters, without conſent firſt had of the King: Counterfeiting current 
Money, not of the King's Coinage, was likewiſe made Treaſon by Henry the 
27H. 8. c. 2. Seventh, who was well ſeen in that Myſtery or-Money-trade: and the like alſo 
became of Counterfeitures of the King's Privy Signet and Sign Manual. 


::H.7.c.9. And laſtly, that horrid trick of Poiſoning was feduced to this Cat , rather 

7. e. 9. y : K . cgory | 
that the Penalty might be more. terrible in the Death (which was by boiling) than 
for any Tincture in the Nature of the Crime, or in any Forfeiture of Eſtate, | 


The policy of theſe times thus irritated againſt Treaſon, had proved very irregular, 
* "if the ſame had not been as rigid in caſes of Felony. Divers new 2 by that kind 
are alſo dubbed ; amongſt which Conjuration or Witchcraft comes fiſt; an old 
Felony in the Saxons time, but fince had gotten its Clergy, now well nigh for the 
ſpace of Five hundred years, and they it; fo as it never walked abroad amongſt the 
8 but under the favour of the Cloiſtered People; nor ever came before the 
Civil Power, till now Henry the Eighth brought it forth into its own ancient and 
Other Crimes, being thoſe of the ſeaſon, are made into the 
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dein of Heng vn and Henry in. 
fides that of Hereh, . whereof; formerly) thoug! of. a+ new. ſtamp, O08, 1 7 
oe a conſtitution, 57 they remain 2 2 n O 
But let the Laws be never ſo ſevere, if they have not free liberty to walk at large, 
they are ſoon ghoſtleſs; and therefore theſe two Kings, eſpecially the latter, gained 
that Honour above their Predeceſſors, that they gave t w a free and full ſcope 
over all perſons but themſelves and their Aſſignees, and in all places. Firſt, con- 
cerning places, every. one knows the Notion, but few ated. the extent of 
Sanctuary ground in England, that could ſanctiſy any crime or criminal perſon in 
ſuch manner, that though the eye of Juſtice could ſee, yet the hand of Juſtice 
could never reach them, till Henry the Eighth plundered them of all their Sancbity, 
and made all places common. So as no Treaſon could hide itſelf, but where t 
Act of Parliament did appoint, and turned their names from Sanctuaries to privi- 26 H. 8. e. 13. 
leged places. The San#ity of the perſon was yet more miſchievous and hard to be 2 f. . 
reformed ; it had been often attempted before theſe times, with little ſucceſs. 
Henry the Seventh gained ſome ground herein beyond his Anceſtors; the Delin- 
on w7 ht have his Clergy once, but not the ſecond time, (though he fled to the © ©” 
rns of t 


10 


* 


Altar) and was ever after known by a brand in the hand. Thus far 4 H. 7. c. 13. 
did Henry the Seventh go, and would have done more, even as far as unto thoſe in 

Holy Orders. But Henry the Eighth coming on, in point of Treaſon, made all 

perſons common, without reſpect of their Orders or Profeſſion. Death makes an 

equal end of all. In caſes of Murther, Robbery, Burning of Houſes; Felonies 23 H. 8. c. :. 

done in holy Ground, High-way, or Dwelling- houſe; refuſal of Trial; K c. 12. 

tory Challenge of above twenty of the Pannel; Servants embezzling their Maſters 25 H. 8. c. 3. 

Goods in value Forty ſhillings, or upwards; in all theſe Caſes no Clergy could be 
allowed, but to perſons in Holy Orders, and thoſe alſo to be perpetually impriſoned #3 8. c. :. 
in the Ocdinaries Priſon. And yet this exception held not long in force,” but theſe 

Men alſo were equally wrapped up in the fame courſe, to have their Clergy, and 

indure the brand even as other Men: | 41 32 H. &. c. 3. 


Two difficulties yet remain, which hindred the execution of the Laws againſt | 
Treaſon. One, concerning Place; the other, the Perſon. . e 


The Place many times of the plotting and beginning of the Treaſon befalleth to 

be without the walk of the King's Writ; in which Caſe by the Common Law it 
cannot be inquired or tried: or it may be, that the men of the place be generally | 
diſaffected, and then no hope of finding out the matter. In ſuch Caſes therefore 28 Hl. 8. c. 15. 
it is provided, that be the crime whereſoever the Delinquent will, it ſhall nevetthe- 33 H. 8. 
leſs be inquired, and tried where the King will. : 

The Perſon of the Delinquent alſo many times changed its condition; it might 
be ſober at the time of the Delinquency,” and afterwards upon diſcovery prove 
Lunatick, and thereby avoid the Trial; this, whether in jeſt or earneſt, by a 
Statute is made all one; and it is ordained, That in caſe the Fact be confeſſed by the 35 H.s. c.. 
| Delinquent before the Lords of the' Council, at fuch time as the party accuſed was of 
ſound mind, and the ſame be atteſted under the of four of thoſe Lords, the ſame 
ſhall be a good ground, to proceed to inquiſition before Commiſſioners ; and the ſame being 
found, to try the Delinquent without anſwer or. appearance, ſaving unto Barons their 
Trial by their Peers. And thus however in their Fits, the Will of the Ons 
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of theſe Kings was too hardy for the Kings to mitage "according tb rule, yet the 
Law Rl in Tis on nn rotary remit the chief 'Arbi- 


NT EO e e 
Of the pentral Government of Edward the Sixth, Queen Mary, and 
ee Nueen Elizabeth. , * n 


t of che ſhore, where finding the Currents 
aves rough, I ſhall firſt make my courſe 
through them ſeverally, and then ſhall bring up the general Account of the Reigns 
of One King, and Three Governours *, mp 99% et 


E are at let come within 
various and {wift, and the 


. 
aA 
1 


. 


ifg's Perſon was every way 
by extraordinary 8 which n make his 

many, or Reign . His ſpirit was ſoft and tractable, a dan _ temper 
gu ill air ; but Dang Ke by a higher principle than nature yielded him, and the 
ſame beautificd with excellent endowments of Nature, and Arts, and T he 
out-went all the Kings in his time of the Chriſtian world. His Prededatioes | pro- 
vided Apparel and Victual to this Nation, but he Education; and thereby fitted it 


to overcome a fiery Tryal, which ſoon followed his departure. 
The Madel of | 


in 

the moſt part firſt ſet theſe into Motion, for ſome of them had been 

tained by the Remiſb Law, that they could never endure the Goſpel 
different. Intereſts in matters of State made the greater 

Protector fitly compoſed to the King's mind, but ill matched with rugged, humo- 

D rous and aſpiring minds; whereof one that ſhould have been the Protector's great 

Friend, became his fatal Enemy ; and though he were his Brother to prejudice his 

Iatereſt, pawned his own Blood. The other, which was the Duke of Northumberland, 

had bis will, bat miſſed his end: for having removed the Protector out of the way, 

and gotten the chief power about the King, yet could he not hold long what he had 

gotten; for the King himſelf, after ſixteen Months decaying, went into en | 

. orld, 


35H.7- e i. tender ; born and ſuſtained 
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Government of N. Marty and N. Elizabeth. 


world, and left the Duke to ſtand or fall before ſome other Power; which came 


to paſs upon the entry of the next Succeſſor. | 5 # ch 
The greateſt. trouble of his Government aroſe from the proſecution of a deſign 
of his Grandfather, Henry the Seventh, for the uniting of the two Crowns of 
England and Scotland by marriage, and ſettling an enduring Peace within this Hle : 
and unto this Work all were Aiders in both Nations, but the Enemies of both. 
But God's ways are not as Man's; it is a rare Example, to find out one Marriage 
that did ever thrive to this end. England meaned well, in proffering Love; but 
the Wooing was ill-favouredly carried on, by ſo much Blood, 


_ Laſtly, As the Government was now tender, ſo was it carried with much com- 
pliance with the People: which ever gives occaſion to ſuch of them that are ir- 
regular, to be more; and ſuch as are well governed, to be leſs; becauſe, though 
pleaſing it be, yet it is with-leſs awe and . aging which renders their obedience, at 
the beſt, but careleſs and idle; unleſs ſuch as are very conſciencious be the more 
careful over their own ways, by how much their Superiours are the leſs. 


and Engagements by Deſign : ſhe was about Forty years old, and yet un- 
married, when ſhe came to the Throne; it may ſeem ſhe wanted a mind to that 
courſe of life, from natural abſtinency, or was loth to adventure her Feature 


133 


OT thus was Queen Mary, but (like a Spaniard) ſhe over-ruled all Relations q. Mey. 


(which was not. excellent) to the Cenſure of any Prince of as high degree as ſhe, vol 
held her ſelf to be; or her value was not known: ſo as to perſons of meaner In- 1. lib. 13. 


tereſts, ſhe might ſeem too much above; and to thoſe of greater, too much be- 
neath. Or poſſibly her Father was loth to let the world know her Title to the 
Crown, till needs muſt ; or to raiſe up a Title for another man, ſo long as he had 
hope of a Son of his own to ſucceed him; and yet had formerly deſigned her for 


a Wife to Charles the Fifth, and afterwards to the Dauphine of France. Or it Thuan. vol. 
may be her ſelf had ſet a command of her ſelf, not to change her Eſtate, till ſhe" 
ſaw. the courſe of the Crown either to or fro. However, the time is now come, Fox. 


that ſhe muſt marry, or adventure her Womanhood upon an uncertain and trou- 
bleſome ſtate of Affairs. She liked the Lord Courtnee above the Prince of Spain, 
but feared he would not deſign with her. She held him not unmeet for her de- 
gree : for ſhe feared he was good enough for her Siſter, that then alſo had the Ti- 
tle of a Kingdom waiting ſo nigh her perſon, as ſhe was an Object of Hope to 
her Friends, and Fear to her Enemies. And yet Queen Mary married the Prince of 
Spain: It may be it ran in the Blood, to marry into their own Blood; or rather, 
| — was thereto led by reaſon of State, partly to enable her with greater ſecurity in 
the reſettling of her Kingdom in the Popiſh Religion, wherein ſhe knew ſhe had 
to do with a People not eaſy to be reduced, where Conſcience pretended Reluctan- 
cy; aud partly to aſſure her Dominion againſt the Out-works of the French and 


Scoti/h deſigns. And ſo ſhe yielded up the Supremacy of her Perſon to the Prince- 


of Spain, but (thanks to the Nobility) the Supremacy of the Kingdom was re- 
ſerved to her own uſe ; for it was once in her purpoſe to have given up all to the 
man, rather than to miſs of the man. And yet their condition was not much com- 
fortable to either: The People's diſlike of the Match ſounded fo loud abroad, — 
„ e C66 when 
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8 Government of Queen Mary. 
when the Prince was to come over, the Emperor his Father demanded fi 
Pledges for his Son's ſafety during his abode in this Land; which was alſo denied. 


Bod'n. Rep. When he was come over, the Engli/þ fear the Spaniſh Tyranny ; and the Spaniſh, 


Ib. 6. 


Thus by the ſeveral Intereſts between the Nin 


the old Saxon entertainment of the Danes. So both lie at their cloſe guards; as 


_ after ſome time the King and Queen did. no lefs :' for the Queen was either never ear- 


neſt in her affection, or now much leſs; finding his Body diſeaſed, and his Mind 
lingering after unlawful game. On the other fide, the King not finding that con- 
tent in her Perſon (eſpecially after her ſuppoſed Conception) that he p 
looked to his own Intereſt apart from hers, and thereby taught her to do the like. 
And this ſhe thought coſt Exgland the loſs of Calls, and he Spain the loſs of many 
ad that might have been obtained, and was expected from this Conjunction. 
and the Qzeen Regent, the 
Government of England became like a Knot diflolving, neither faſt nor looſe. 
Towards the People ſhe might well be reſerved, if not rigid: for ſhe knew her 
entry was not very acceptable, though accepted; and that her Deſign was con- 
trary to her Engagements: and therefore it was vain to think to pleafe her ſelf, and 
pleaſure them. Nor did ſhe much buſy her thoughts therewith : that abominated 
trick of Jmpoſt upon Merchandize ſhe brought into faſhion, which had by many 
publick Ads been damned for the ſpace of two hundred years. This was done 
without either ſhame or fear: for if the People turned head, ſhe knew ſhe had a 
reſerve from Spain ; and the People might very well confider of that, though 


her part ſhe defired not much to improve that Foreign Intereſt ; becauſe ſhe 
beneath, that Frence 


might well ſee that Spain deſigned to keep England ſo 
might not get above: And that Philip neither loved the double Crown of Eng- 
land, no, nor the Triple Crown at Rome, othzrwiſe than in order to that of 
Stain. a f 
"This diſtance between her and her King, wrought her to a more nigh depen- 
dency upon her Council and Englifb Nobility ; and ſo became leſs diſcerned in her 
Goverament; although queſtionleſs ſhe did much, and wanted not Wiſdom or 
Courage to have done more, but that ſhe was not wholly her own Woman. All 
men do agree that ſhe was devout in her kind of Profeſſion, and therein as deeply 
engaged as her Brother Edward had been in his; though it may be he out of ten- 
derneſs of Conſcience, but ſhe out of a Spaniſh kind of gravity, that endures not 
: and whereunto ſhe was well aided by her Clergy, who were her beloved 
for her Mother's ſake ; and now alſo ſo much the more ſower, by how much the 
nigher to the bottom. It is the leſs wonder therefore, if the Zeal of theſe times 
burnt into a flame, that at length conſumed even thoſe that kindled it. In one 
thing more, above all the reſt, ſhe ated the part of her Sex, rather than that of 
her Place; and the ſame contrary to the advice of her Ghoſtly Fathers, and all 
Rules of Policy, and the Agreement between her King and ſelf upon Marriage; 
which was the engaging of England in the War at S?. Quintins, againſt the French, 
contrary to the National League formerly made. Nevertheleſs, the Iſſue was but 
ſuitable: for though the Engliſt obtalned their part of the Honour of that day, 
in the conſequence they loſt Callis, the laſt foot that the Engliſb had in France; 
33 England muſt be content with a bare Title. As this was deſerved, ſo 
was it alſo reſerved by the Queen, to make the world believe that ſhe died for 
grief therefore as a Mother of her Country; although her bodily Diſeaſe, con- 
tracted by a falſe Conception, wherein ſhe beguiled both her ſelf and the world, 
CON- 


| Government of Queen Elizabeth, 


concurred thereto, In ſum, the worff that can be ſaid of ber, is this, That jhe was 


#/1 principled; and the beſt, That ſhe acted according to her Principles: And fo 


_ an uncomfortable Life, ſhaped a bloody Reign, and had but a dim Con- 
cluſion. | 


4 ae Night was now ſpent, and Queen Elizabeth, like the Morning-Star, riſing a Elizabeth 


into the Throne, ſent forth the benignant Influence of both her Predeceſſors, and 
many ways excelled them both. She was begotten in a heat againſt Rome, where- 
in alſo ſhe was born and trained up by her Father and Brother Edward's Order; and 
ſaw _ in her Siſter's co to confirm her therein: for Queen Mary was 
not very Catholick in her Throne, though ſhe was in her Oratory. Nevertheleſs, 
Queen Elizabeth's courſe hereunto was very ſtrange, and might ſeem in outward 
ref to lead her quite wide: for her youth was under a continual yoke; her 
Mother dead whiles ſhe was at the breaſt ; her Father owning her no further than 
as his Child born of a rebellious woman, never intending her for the Crown, fo 
long as any hope was left of any other. With her age the Yoke grew more hea- 
vy; her Brother Edward being but of the half-blood, except in point of Reli- 
gion, might reſpect her at a diſtance beyond his Mother's Family. But this laſted 
not long; her Siſter Mary comes next, of a ſtranger blood to her than her Bro- 
ther was; looking ever back upon her as one too nigh her heel, and more ready 
to tread upon her Train than to ſupport it. The difference in Religion between 
them two, added yet further Leven; and this occaſioned from her Siſter to her, 
many ſour reflections, bitter words, harſh uſage, concluding with Impriſonment, 
and not without danger of Death. All which Queen Elzabeth ſaw well, made 
the leſs noiſe in Religion, walked warily, and reſolved with patience to endure the 
brunt : For ſhe might perceive by her Father's Will, that her way to the Crown, 
if ever ſhe arrived at the end, muſt be through a Field of Blood ; and though ſhe 
knew her change of Religion might make the way more plain, yet God kept her 
in a patient waiting, untilthe ſet time was come. Thus paſſing over her Minority 
with little experience of youthfal Pleaſure, ſhe had the happineſs to have the leſs 

ſenſe of youthful Luſts; which meeting with natural Endowments of the larger 
{ize, rendered her the goodlieſt Mirrour of a Queen Regent that ever the Sun 
ſhone upon; God adding thereto both Honour and Continuance, above all that 
ever ſate in that Throne. Her entrance was with more joy to others than her ſelf; 
for ſhe kept her pace as treading among Thorns, and was ſtill ſomewhat reſerved, 
even in matters of Religion, though ſhe was known to be deyout. She had ob- 
ſerved, that the haſty pace, both of her Brother and Siſter, brought early Trou- 
bles, before either of them were well ſettled in their Throne. And therefore 
whereas her Siſter firſt ſet up the Maſs, and then endeavoured to ſettle it by Diſ- 
putes, ſhe contrarily firſt cauſed the point to. be debated, and thereby gained liking 
to lay it aſide. It is true, the Moderatorſhip in that Diſpute, was impoſed upon 2 
Layman (as their term is) but his work being to hold the Diſputants to order in 
debate, and not to determine the point in Controverſy (which thing was left to the 
Auditory) might therefore more rationally be done by him, than cenſured by an 


Hiſtorian, that ſhall undertake to judge them all. 


* 
# 


The firſt ſtep thus made, one made way for another, till the whole became 


levened. Her proceedings againſt Oppoſers were with much lenity, rather over- 
looking, than looking on ; and ſuch as ſtood more directly in her Path, ſhe would 
5 Ccc 2 5 rather 
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| rather ſet aſide than trample down; and be fair to all (without reſpect to difference 
Forcat. de of Religion) that would be fair to her. Much of her happineſs. depended. upon 
Gal. imp. I. 7. Election of het Council, more in obſerving their advice; that whether ſhe did 
rule, or were ruled, or did rule by being ruled, might deſerve ſome conſideration. 
This ſhe did, to give ſatisfaction to ſuch as took prejudice at her Sex, rather than 
out of any ſenſe of imbecility.in her own IntelleQuals: for therrin ſhe equalled 
the beſt of her Predeceſſors, and in learned Endowments exceeded them all. Ge- 
nerally ſhe was of a publick mind, if not popular; ſhe loved to be ſeen of the 
Quint. lib. 1 People, and yet kept her diſtance, Her Sex taught her to uſe her Tongue much, 
cap. uit. and her Education to uſe it well and wiſely : That, with a reſerved Carriage, was 
her Scepter, winning thereby Applauſe from the inferiour ſort, and Awe from the 
greater. A wiſe man that was an Eye-witneſs of many of her Actions, and of 
thoſe that ſucceeded her, many times hath ſaid, That a Courtier might make a bet- 
ter Meal of one go:d Lock from ber, than of a Gift from ſome other King. Another 
Felicity ſhe had beyond others of her place; She loved not to be tied, but would be 
knit unto her People. To them ſhe committed her confidence unto God, and they 
to her their chiefeſt Treaſure on Earth, viz. Their Hearts to her Parliament, 
which was the moſt conſiderable Party that ſhe had to deal with. She could per- 
fonate Majeſty equal to any Emperor; and adviſe, commend, yea, and chide if 
ſhe faw occaſion : And yet ever had a trick to come off with a kind Concluſion, 
without blur of Honour. So as of thirteen Parliaments called during her Reign, 
not one became abortive by unkindneſs; and yet not any one of them paſſed with- 
out Subfidy granted by the People, but one wherein none was defired. And ſome- 
times the Aid was ſo liberal, that ſhe refuſed the one half, and thanked the People 
for the remnant ; a Courteſy that rang loud abroad, to the ſhame of other Princes. 
She would often mention her Prerogative, and yet not hold her ſelf wiſe enough, 
either to interrupt the Judges in their way, nor the Biſhops in theirs : Albeit, ſhe 
ſpared not alſo, as ſhe faw occaſion, to check the beſt of them for their Irregula- 
rities. She had no Beloved, yet entertained Favourites at a cheaper rate, and in 
better order, than Kings uſe to do. For ſhe had a. preferment within her power 
beyond the reach of them all, and Paſſion alfo ſoon at command, or rather ſome- 
times beyond command; yet if calmly taken, it ever proved good for that Party 
(that ſuffered) in the conclufion. 

However, her Love ſhe held under her own power, and therein excelled her 
Forefathers. She had the Precedent of her Siſter (that adventured upon a Prince 
for her Bed, and miſſed what ſhe expected, and loſt what ſhe had) and thereby 
learned to call into queſtion the poſſibility for her to gain the private Contentments 
of a married Life, and therewith maintain her publick Intereſt in the Kingdom; 
and therefore reſolved rather to fit alone, than to fit below; and to refuſe the help 
of any Comfort, rather than to part with any one jot of her Intereſt in the Peo- 
le. So ſhe remained above the People and her ſelf, and thereby enjoyed both. 
Bur Cuſtom in Government growing, together with Infirmities of Age, made her 
Regency at laſt taſte ſomewhat ſtale and ſpiritleſs, and gave occaſion to mens minds 
to wander after the next Succeſſor. Before ſhe had been nine years Queen, this 
ſcrutiny was once begun ; but it received a fair anſwer of delay, becauſe it was 
then taken as done in love: now the apprehenſions hereof, according to her age, 
are more ſad; ſhe thinks them weary of her, and thereupon ſhe is weary of 
her ſelf and them. She ſuppoſes ſhe can no longer give them : 
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the. Lords have the power, they will not be ruled: and ſuch like dark thoughts 
working upon an aged body, weakned with other infirmities, waſted her ſpirits; 
and haſines a concluſion unto a weary life, herſelf not unwilling herewith, and 
her Courtiers leſs; who expecting more from Succeſſors than they find, lived to 
diſ-defire and unwiſh their former choice, by late repentance. Thus making the 
ending of her days, the renewing of her Reign in the hearts of all that obſerved. 
her alive, or conſider her (now dead) in the written Regiſters of her Fame. 


HA Þ. SY; 
Of the Supreme Power during theſe Times. 


HE Supreme Power, but erewhile monſtrous in the two former King's 
times for Greatneſs, now ſuffers as great a diminution, over-ſhadowed by 
Infancy, Womanhood, and Coverture ; and gives the People breath to beware for the 
future, Ne potentes ft nocere velint non poſſent. Nevertheleſs, the loſs was only of 
the Hydropical humour, and the Government came forth more clearly like it (elf. 
In the point of Infancy, Edward the Sixth bears it forth, being the ſeventh Prece- 
dent of Infancy ruling under Protectorſhip fince the Norman times; yet beyond | 
all the reſt in managing his Supremacy in Church-matters, which none of them | | 
all did ever engage upon before him. | | 5 
Engliſh Prerogative and Supremacy, are Notions of a ſublime nature, and com- 
monly looked upon as the Holy Mount at the delivery of the Law, at a great 
diſtance; for fear of death or undoing ; and yet it is ſuch a thing as a child may 
handle without hurt done either to the Eſtates, Perſons, or Conſciences of any man ; 
becauſe it is preſuppoſed he does nothing but what the Law firſt dictates by | 
his Council unto him. There is then no Infancy in the Crown, though in the | 
perſon, becauſe the wiſdom of the Crown is not intended to reſt in one Perſon, 
but in the Counſels of many, who are equally wiſe, whether the Perſon of the a 
King be old or young. And the Statutes made by Henry the Eighth, by which g H. 8. e. 
this King had power by his Letters- patent, after the age of 24 years, to annul any 17. 
Act of Farliament made by him before that time, was not grounded either upon 
Principles of Law, or general Reaſon of State; but upon ſome particular circum- 
ſtances of the ſtate of the Affairs, as then they ſtood : and therefore is this pow- 
er limited only to ſuch Heirs or Aſſignees of Henry the Eighth, to whom the 
Crown ſhall come by his apointment. Nor did it ever thrive to that deſired end 
whereunto it was intended : for upon the entry of Edward the Sixth, the Coun- 
cils changed, and the Parliament took this Statute away, as ſcandalous to the B. 6. 4. 12 
Fundamental Government of the Nation and inſtead of the power of Adnulling, 
allowed of the power of Repealing; yet ſo, as until ſuch time of Repeal, the ſaid | 
Statutes and all Acts thereupon done,  fhall! for ever be deemed warrantable | 
and good. This was too much, but that the Times were yet in Equilibrio, and 
men were loth to part with their Intereſts, which they did hang upon that Pow- 
er of Reſerve, unto the King's Letters. patent. Yet in that the Power is limi- 
ted, not only in regard of the. manner and time, but of the Perſons, and alſo 
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af the Statutes that are to be repealed : it is ſufficient to vindicate the nature of this 
1 Prero- 


x58 _ Of the Supreme Power, during the 
Prerogitive (if ſoch it were) to be no inherent, but acquired 
But as touch 181 Legiſlative Power, ns wank not truſt it in the 
to any other King. | 

zH.8.c. 8s, The Parliament had crowned Proclamations at the inſtance of Henry the Eighth» 
with that Royal Title of Laws, in manner as formerly hath been noted. Now 
all Intereſt, both of the Popiſb, and of the Reformed parties of this Nation, are 
againſt it; the former, becauſe they ſaw the King's preſent way to be againſt them; 
and both it and the latter, becauſe the thing it ſelf was abominable unto the Li- 
berties of the people, and therefore it is ſoon taken away by Repeal, and the Le- 
. giſlative Power is wholly re-afſumed to themſelves, as formerly. For though in 
- * 6 Cat matters Eccleſiaſtical, the Power of the Crown might ſeem to be more pre- eminent in 
of the , and ſome particular powers in making Biſhops by Elec- 

tion without Conge Teflere; yet did the Parliament neither yield or acknowled 
thereby, but 


manner 
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Secondly, that Crown that may be worn by an Infant, may much rather be 
worn by a Woman, whoſe natural endowments do far exceed the other, and are 
not inferiour unto the moſt of men. Of this we have two Examples in theſe 
b, of ſeveral profeſſions in matters of Re- 
of their Sex, by men of counter - profeſ- 
yet both upheld the honour of the Crown, though therein 
more eſpecially, being neither ingaged in the Roman Cauſe, nor in the 
Eſtate of tage, as the other was. This was Queen Elizabeth, in perſon a 
but in mind endowed with all the perfections of a man: ſhe could not 
ure to abate one hair's breadth of her State; and yet upon the ſole regard of 
Sex, the ſubmitted her Title of Supremacy, to a more modera'e name of Su- 
'Governour, whereas her Father would be called Supreme Head; as if it 
not only hazardous, but hideous for a Woman to be Supreme head of the 
. And for'this cauſe would ſhe not revive that Statute made by her Father, 
nd continued by her Brother Edward the Sixth, and repealed by her Siſter Queen 
. Nevertheleſs ſuch as ſhe was, ſhe had all ſuch Juriſdictions, Privileges, 

aperiorities, and Pre-eminencies, Spiritual or Eccleſiaſtical, as by any Eccleſiaſ- 
tical Power or Authority formerly been, or might be lawfully exerciſed for 
viſitation of the — State and Perſons, and for Reformation, Order, Cor- 
tection of the ſame, and all manner of Errors, Hereſies, Schiſms, Abuſes, Offences, 
Contempts, and Enormities. She had therefore neither ablolute Empire, nor ab- 

ſolute Juriſdiction over the Churches; neither power to make, declare, alter, or 

repeal any Law ; neither did ſhe ever exerciſe any ſuch power but only by Act of 

1 Eliz. c. 3. Parliament. She had 'a Power over Ceremonies in the Warſhip of God, which 
. was given her by the Parliament to execute by advice, and therefore was limited; 

as alſo was all the remainder of her Power in Juriſdiction Ecclefiaſtical. For ſhe 
could do nothing in her own perſon, but by Commiſſion ; and theſe Commiſſion- 
ers muſt be Natives and Denizons, not Foreigners: and the ſame to be but in cer- 
|; | * em | - tain 
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tain Caſes, and with certain Proceſs. Some Caſes of Eccleſiaſtical Cognizance 1 hs e. 12. 
were referred to Trial at the Common Law, vis. Such as concerned the publick 23 Elz. c. 1. 
Worſhip of God in cafes of Forfeiture and Impriſonment. 

Laſtly, Neither had the Queen, nor her Commiſſioners, nor Biſhops, abſolute 
power over the Church-Cenſures ; no cenſure was regarded but Excommunication, 
and that no further than in order to the writ De Excommunicato capiendo; and 
in all Caſes the ſame was to be regulated according to the Statute in that 
caſe provided, or by the Common Law in caſe of Action. In all which we, x. c. 23. 
find no Juriſdiction in Caſes Eccleſiaſtical, that is abſolutely ſettled in the Crown. 
In matters Temporal the thing is yet more clear ; ſhe never altered, continued, 
repealed, nor explained any Law, otherwiſe than by Act of Parliament, whereof 
there are multitudes of examples in the Statutes of her Reign ; and what ſhe did 
by her Judges, was ever under Correction. A Woman ſhe was, and therefore 
could be no Judge, much leſs in the Caſes of difference concerning her ſelf and 
her Crown. A Queen ſhe was, and might make Judges, but ſhe muſt go ac- 18 Elz c. 8. 
cording to the Law ; new Judicatories ſhe could make none; nor judicially make, 
declare, alter, or determine the power of any Court or Judge in caſe of difficulty, 
but by her Parliament. As in the caſes concerning the power of the Lord-keep- 
er, the powers of the Commiſſioners of Sewers and charitable Uſes, the Courts 
at Weſtminſter, and the Country-Courts, in the ſeveral Statutes concerning the ſame, EI. e 18. 
may more fully appear. And which is yet of a meaner fize, her Power extended 13 Elz. c. 9. 
not to redreſs any inconvenience in proceſs of Error or Delay in Courts of Law, f < © 
nor to remedy Errors in Judgment, Fines, Recoveries, Attainders, or other 4; Eliz. c. 4. 
matters of Record or Trial, whereof the Statutes of her time are full, and alſo 
the opinions and judgments of the Judges of the Common Law concurring there- 
with. (I mention not the power of Life and Member, which without all contra- 
diction hath ever been under the protection of the known Law.) So as upon the 
whole account it will be evident, that this Queen had no abſolute Pre eminence 
in all caſes, but either in contradiftion to Foreign Power, or the Power of any 
particular perſon, and not in oppoſition to the joint intereſt of the Repreſentative 
of England. ; 
ueen Mary comes next, although a Woman as well as ſhe, yea, her elder 
Siſter and Predeceſſor, yet came ſhort of her in the point of Supremacy, by a 
double ſubmiſſion, both unto the Law of a Huſband, and of a Foreign Power in 
Caſes Eccleſiaſtical ; although the ſame was with ſuch qual fications, as it was 
much more in Title and Pretence than in reality; and ſo in the concluſion, 
either approved her ſelf to be good Wife, good Catholick, nor good Queen. 
She could be no good Wife, becauſe ſhe was too great for her Huſband 
within the Realm, and reſolved not to be without. A Catholick ſhe was, but the 


worlt that ever held her : her Father appeared what he was, ſpake plain 
Eng liſb, and was eaſily di 


raed. But ſhe told the Pope a fair Tale of diſclaim- 
ing Supremacy, aud reconciling her Kingdom; yet none of her Predeceſſors did 
go beyond her in irregularity of her proceedings. Before ever ſhe called Par- 
liament, ſhe ſettled the great work of Reformation; or rather Deformation in 
the Worſhip of God, by ſingle Proclamation ; and not only took away the Par- 
tition-wall of Doctrine by the like power, but gave way and power to Perſecu- 


tion thereupon to ariſe, before any Power or Order from the Holy See, 1 of 
co, 
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called, enabled her thereunto. And after that ſhe had declared her (elf convinced, that 
ſhe ought not to exerciſe Eccleſiaſtical Juriſdiion, and by her Inſtructions forbad 
the Biſhops to uſe in their Proceſs that Clauſe of Regia Autoritate fulcitus, yet 
even theſe Inſtructions had no other Authority than her own. And nevertheleſs, 
ſhe ſtill inforced the Execution of all matters concerning the publick Worſhip of 
God, and Government of the Church, when as yet the Pope had no admittance 


| unto his ancient Claim. It is very true, that the Pope long ere now had made a 


fair offer, and the Queen had lent her car; but her Train was too great to move 
as faſt as was pretended ; fo as no meeting could be had till the Queen's Marriage 
with Spain was paſt; and ſuch as were diſaffected; found it was bootleſs to ſto 
the Current of two ſuch mighty Streams of Power now joined into one: and fo 
that unclean ſpirit returned ſeven times worſe than when he went out, and took 
Sein, meerly upon Repeal of the Laws made by Henry the Eight, in the Ne- 
tive, without farther Grant or Livery. For though an expreſs Embaſſage was 
ent to Rome, to perform the ſolemnity of the ſubmiſſion ; yet the Pope died be- 
fore the arrival of the Embaſly, and the folemnity failing, left the Title of the 
Crown much blemiſhed, yet was it not wholly defaced. For if the Statutes in 
Henry the Eighth, and Edward the Sixth's time, did but confirm the poſſeſſion, 
it is evident that the repealing of (thoſe Statutes took away no Right from the 
Crown, nor gave legal poſſeſſion to the Pope, that had formerly neither Poſſeſſion 
nor Right: but left him to his Remtter, as in his ancient right, or rather in 
his ancient wrong. Yet right or wrong, de facto, he both did win and wear 
the Keys ſo long as the Queen lived, and ſo far as ſhe pleaſed : for her devotion 
would not allow of abſolute obedience in that kind, nor all for Goſpel that the 
Pope ſaid or did; but by her ſelf and Council, executed the powers of Supre- 
macy of Juriſdiction in Church-matters, not only in purſuance of the Papal Au- 
thority, but in croſſing the ſame where the Pope's way croſſed her opinion; as in 
the caſes of the War between her Huſband and France, and the Power Legatine 
of Cardinal Peo/ ; her condemning of Doctrines and Books to be Heretical by 
Proclamation, eſtabliſhing both Prayers and Dirges, and other Orders of publick 
Worſhip ; whereof more fully in the publick Hiſtories of thoſe times, and the 
Queen's InjunCtions upon occafion of the death of Pope Julio, is to be ſeen. 
Laſtly, ſhe was no good Queen, not only becauſe ſhe gave up the people's Li- 
berties in Eccleſiaſtical matters to the Foreign Juriſdiction of Rome, but undertook 
too much therein by far upon her own account ; and in Civil affairs though de 


jure (he was not inferiour to any of her Progenitors, yet ſhe would have it de- 
2 Mar. Par Clared by the Parliament; as if the conſideration of her Sex or Birth had made 
lament 2. c. ſome heſitation in her mind; and when ſhe had made all clear, ſhe commending 


herſelf thereby to the Prince of Spain, with her ſelf, indangered likewiſe that 
truſt of the Nation which ſhe had received, and caſt ſuch a ſhadow upon her own 
Supremacy, as in many things it is hard to be diſcerned. 

Laſtly, in her whole courſe uneven ; ſometimes appearing like the eldeſt Daugh- 
ter of Henry the Eighth, at other times are like a Feme- covert, led by the will of 
her Lord and Huſband, that wanting Supremacy himſelf, rendred her thereby be- 
neath her ſelf. ONS; | 

For firſt, ſhe married by Act of Parliament, as if ſhe were not at her 
own diſpoling ; profeſling as much in her ſpeech to the Londoners, upon the 

- Kentiſh 


Kenti/h Rebellion, 80 a difference was made between the two Siſters ; the Mar- 
riage of the one being by advice of Parliament, and the abſtinence of the other 
againſt the ſame. Nor is the ſame altogether irrational; for by the one, the 
Government of the Nation-is endangered ; and by the other, otherwiſe. 

Secondly, by her Marriage ſhe became doubly married; one way relating to her 
Perſon unto King, the other relating to her Truſt unto her Council: For 
where a foreign mighty King is ſo nigh the Helm, it is dangerous to truſt the 
ſame to his Wife, without the joint concurrence of the Lords. The matter in 
fact declared no leſs: for many times ſhe had ſteered quite wide, had not the 
Lords been more {tiff to their Principles than ſhe. - 

The firſt year of her Marriage was Honey-moon with her; ſhe thought nothing 
too dear for the King, and that herſelf was but meanly married, unlels her Huſ- 
band were as compleat a King in her Nation, as any of her Predeceſſors; although 
contrarily, the higher he was advanced, the meaner ſhe became. 

Thirdly, by her Marriage ſhe adventured her Title of Supremacy of Juriſdiction. 
For Philip, as King, had the Honour, Stile, and Kingly Name, and ſo had the 
N He had to do alſo with the Juriſdiction: for by the Articles of 

arriage, he was to aid the Queen in her Adminiſtration of the Kingdom, and 

Maintenance of the Laws; Writs and Commiſſions paſſed under his name. He 
alſo ſate in Parliament, voted therein, and joined in the Royal Aſent. And 
laſtly, joined in the publication 'and' execution of all Laws. To him alſo was 
Allegiance due ; and therefore the Crime of Treaſon was equally againſt his, as 
the Queen's Crown and Dignity, ſaving that as it was reſerved to be as againſt 
him only during the time of Coverture. And yet had the Queen left Iſſue by 
him, it would have been a hard adventure for the Lawyers to have given their & 2 Phil. & 
Opinion in that caſe, ſeeing the King had heen Guardian to his Children during Mary, c. 40. 
their Minority. | 


Laſtly, the whole power and juriſdiction reſting in them both jointly, could 
not enable them to make or diſſolve Courts at will, nor conclude Orders and Di- 1Mar. Sel. 2. 
rections in caſes of Plea and Conveyance, nor Proceſs concerning the ſame. CEL 
I ſhall ſum up all in this one concluſion : If neither of theſe three had an abſo- 
lute Legifative Power, either in matters concerning the Church or Common- 
wealth; if no abſolute Juriſdiction, in cafe either of Life, Member, or Eſtate : If 
they neither can create, unite, or alter any Court, either concerning the Trial 
1 determining the Eſtates of the People, or their own Revenue: If not alter 
or make any new Proceſs in the Courts of Law: If not order common Aſſurances 
of Lands or Eſtates : Aud laftly, if they have no power in determining the /aff 
Appeal and definitive Sentence in matters of Controverſy, but all muſt reſt upon 
the Sentence by Parliament, there muſt certainly be found out a further ſenſe of 
that grand Title of Supremacy of Furiſdittion, Power, Superiority, Preemimence, 
and Authority, than by the common Vogue hath been made. 
The Title of Supre was firſt formed in the behalf of Henry the Eighth's 
Claim in Matters Ecclefaftical ; which by the Statute is explained under theſe 
words of power: To wif, correct, repreſs, redreſs Offences and Enormities. This 29 H. 8. c. 1. 
Power, and no other, did Queen Elizabeth claim: witneſs the words of the Statute 5 Eliz. c. 2. 
in her own time. But in the framing of the Oath of Supremacy in her time, not 
only in Cauſes Ecclefigftical, but Tenparsh which never came within the Rr 
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and publick AQs in Henry the Seventh's time) are inſer'ed ; and if any thing more 
was intended, it muſt come under the worg Things, which alſo was inſerted in the 
ſaid Oath ; and yet if the words of the Statute of Queen Elizabeth formerly men- 
tioned be credited, the word Things ought to comprehend no more than the word 
Cauſes, and then the power of Queen Elizabeth in the Commonwealth will be 
comprehended in theſe words of Supremacy ; to * correct, repreſs, redreſs Of. 
fences and Enarmities : for the Supremacy in the Church and Commonwealth, is 
the ſame in Meaſure; and what more than this, 1 cannot underſtand out of any 
publick Act of this Nation. | MI. = 

Now in regard Offences and Enermities are properly againſt Laws, the power to 
vifit and correct, muſt alſo be - mg according to Laws, either of War or Peace: 
Nor do theſe five words, Juriſdict jon, Power, Superiority,  Pre-eminence, and Au- 
therity, contain any more Supremacy, or other ſenſe ; for two of them ſpeak only 
the Rank or Degree of the Queen in Government, viz. Superiority and Precem- 
nence belongeth only to her, and not to any other Foreign Power. And two o- 
ther words do note her Right and Title thereto, by Power and Authority com- 
mitted to her. And the other word denotes the thing wherein ſhe hath Super:- 
ority and Power, viz. in Juriſdiction: the nature of which word, Ulpian (ſpeaking 
of the nature of a mixt Government) explaineth thus; Quando ſervata diftione 
juris judiciorum fit animagverſio. So as this Supreme Authority in Juriſdiction, is 
no other than Supreme power to Viſit, correct, redreſs Offences, or determine matters 
in doubt, by deputing fit perfons to that end and purpoſe according to the 
Law ; and this is all the Supremacy that appeareth to me, belonging to the Crown 
in theſe times. | | 
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C HAP. XXXVI. 


Of the Power of the Parliament d uring theſe times. 


HEN the Throne is full of a King, and he is as full of opinion of his own 
ſufficiency and power, a Parliament is looked upon as an old faſhion out 
of Faſhion, and ſerves for little other than for preſent ſhift, when Kings have run 
themſelves over head and ears. A Condition that thoſe of that high degree are 
extremely ſubject unto; but where the Crown is too heavy for the wearer, by rea- 
fon of®infirmity, the Parliament is looked upon as the chief Supporters in the 
maintaining both the Honour and Power of that Authority, that otherwiſe would 
fall under contempt. A Work that muſt be done with a curious touch, and a 


| clear hand; or they muſt look for the like Cenſure to that of a King to a great 


* conſcious. 


Lord that crowned him: My Lerd 1 lite your work very well, but you have leſt 
the print of your fingers upon my Crawn, Such was the condition of theſe times, 
wherein a Child and two Women are the chief; but ever under the correction 
and direction of the Common Council, in matters of common concernment. - Two 
things declare the point ; the courſe of the Title of the Crown, and the Order of 
the Powers thereof. | | | a 

The Title ever had a Law, which was at the Helm, although diverſly expound- 
ed. Kings ever loved the Rule of Inheritance, and. therefore uſually ſtrained their 
Pedigree hard to make both ends meet, though in truth they were *guilty often- 
times to themſelves, that they were not within the degrees. The People ever loved 
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the Title of Elechion; and though ever they joined it to the Royal Blood: and 
many times to the right Heir, to make the ſame paſs more current without in- l. 6. 
terruption of the firſt love between them and their Princes ; yet more often had 
they Kings that could not boaſt much of their Birthright in their firſt entry into 
their Throne, Of three and twenty Kings from the Saxons time, four of the for- 
mer had no Title by Inheritance ; the two Williams, Henry the firſt, and King 


Stephen. Two others, viz. Henry the Second and Nichard the Firſt, had right 
of Birth, yet came in by Compact. The Seventh, which was King Jahn, had no 
Title but Election. The Eighth, viz. the Third, came in a Child, and con- 
trary to Compact between the Nobility and the French Lewis, The Ninth and 
Tenth ſucceeded as by unqueſtionable Title of Deſcent, yet the Nobles were pre- 
engaged. The Eleventh, which was Edward the Third, in his entry eldeſt Son, 
but not Heir, for his Father was alive; but his Succeſſor was his Heir: It is 
true, there were other Children of Edward the Third alive, that were more wor- 
thy of the Crown; but they were too many to agree in any but a Ch, that might 
be ruled by themſelves. Three next of the enſuing Kings, were of a collateral 
line. Their two Succeſſors, viz. Edward the Fourth, and Edward the Fifth, 
were of the Line; yet Edward the Fourth came in by diſſeiin, and Edward the 
Fifth by permiſſion. Richard the Third, and Henry the Seventh, were collateral 
to one another, and alſo to the right Blood. Henry the Eighth, though when he 
was a King might claim from his Mother, yet came in as Herr to his Father. 
And if Edward the Sixth was right Heir to the Houſe of Tort by his Grand- 
mother, yet cannot the Crown be ſaid to deſcend upon the two Siſters, neither as 
Heirs to him, nor Henry the Eighth, nor to one another, ſo long as the Statute,. ff f. 
of their Mlegitimation remained; which, as touching Queen Mary, was till three, Mar. Self. 2. 
months after her entry upon the Throne; and as touching Queen Elizabetb, for car. i. 
ever: for that Virago provided for her ſelf, not by way of Repeal (as her Siſter 

had done) but more tenderly regarding the Honour of her Father and the Parlia- 

ment, than to mention their blemiſhes in Government, by doing and undoing. She 
over-looked that Act of Henry the Eighth, and the Notion of luberitance, and 


contented her ſelf with her Title by the Statute made by her Father in his Thirty ;; H. 8.c. 1. 


fifth year; which to her was a meer purchaſe ; and was not aſhamed to declare to 
all the world, that ſhe did have and hold thereby, and that it was High Treaſon for 
any Subject to deny that the Courſe of the Crown of England 1s to be ordered by Att 
Parliament. And this power did the Parliament exerciſe, not only in ordering the 13 Eliz. c. 1. 
courſe of the Crown to Queen Mary and Queen Elizabeth, but during the Reign of 
Queen Elizabeth, fo far as to difinherit and diſable any perſon who ſhall pretend Right 
to the Crown, in oppoſition to the Right of Queen Elizabeth. And upon this 
point only, did the whole proceedings againſt Mary Queen of Scots depend; who wy” 
claimed to be, and doubtleſs was Heir unto Henry the Eighth, after the n 
termination of the Right Line; and yet ſhe was put to death for pretending 
Right by the Common Law, in oppoſition to the A? of Parliament. True it is, 
that this Doctrine doth not down well with thoſe that do pretend to Prerogative, 
aided as they ſay) by the Act of Recognition made to King James, and the Oaths | ; 
of Supremacy ad Allegiance ; which do make much parley concerning Inheri- 9 
tance and Heirs. Nevertheleſs it is as true, that the Act of Recognition made no 
Law for the future ; nor doth the N me the Statute of 13 EE. Nor doth 
2 | at 


», 
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Of the Power of the Parliament,” during the: 
it take away the potter of the Parliament from over-ruling the c:urſe of the Commun 
Law for After-Ages. Nr do the Oaths 7 Supremacy and Allegiance 5 farth any 
gation unto Heirs, otherwiſe than as ſuppoſing them to be Succeſſors, and in 
that relation only. And therefore was no ſuch Allegiance due to Edward the Sixth, 
Queen Mary, or Queen E/zzabeth, until they were actually poſſeſſed of the Crown; 
35 H. 8 e. 1. as may appear by the Oith affirmed by the Statute of Henry the Eighth touching 
their Succeſſion. Not did the Law ſuppoſe any Treeſon could be acted againſt the 
Heits of Edward the Sixth, Queen Mary, or Queen Elizabeth, until thoſe Heirs. 


El . 6. c. Were actually poſſeſſed of the Crown, and ſo were Kings and Queens; as by 
1 El. 6. e. s ppear. Nor did the Recognition by the 


12, 5&6. expreſs words in the ſeveral Statutes do a 
E.6.c. ''- Parliament made to Queen Ekzabeth, declare any engagement of the People to 


oh Ed, afſfiſt and defend her, and the Heirs of her Body; otherwiſe than with this Li- 

1E r 6- mitation, Being Kings and Queens of this Realm ; as by the Statute in that behalf 
„made doth appear. YM 

And laſtly (had thoſe Oeths been otherwiſe underſtood) the Crown had by the 


virtue of them oo ſo as it could never have deſcended to Queen 
Mary, Queen Ekzabeth, ot King James, but muſt have remained to the Heirs of 


Edward the Sixth for ever. | | 
Secondly, the ſame power that the Parliament exerciſed in ordering the courſe 
of Succeſſion in the Crown, they excerciſed likewiſe in determining and diſtribu- 
ting the Powers and Privileges belonging to the ſame : for theſe times were full of 
Novelties. The Crown had formerly fitted a Child's head more than once, but it 
never tried to fit a Woman's head fince the Saxons times, till now that it muſt 
make trial of two. Fance might afford us a trick of the Saligue Law, if it might 

find acceptance. And the unſettled ſtate of the People, eſpecially in matter of Re- 

ligion, might require the wiſeſt man living to fit at the Helm, and * a himſelf not 

ſufficient to ſteer a right courſe to the Harbour. Nevertheleſs, the Parliament hav- 

ing the Statute of Henry the Eighth to lead the way, choſe rather to purſue a Rule 

than to make one, and ſoon determined the point, viz. That the Crawn of Eng- 

land, with all the Privileges thereof, equally belang to a Woman in poſſeſſion, as to a 

1 Mar. Parl. Man or a Child. A bold Adventure I ſay it was, but that Henry the Eighth was 
cap. 1, a bold Leader; and yet the bolder it was, if the conſequence be confidered. For 
Queen Mary, as a Woman, brought in one new Precedent, but in her Marriage a 
worſe : for the aimed not only at a foreign Blood, but at a Prince in Power and Ma- 
jeſty exceeding her own ; and thereby ſeeking advancement both to her ſelf and 
Realm, endangered both. The matter was long in debate between the Spaniſh and 
Sle:4zs Enghiſp, and now had buffed their Wits about ten years; at length a Supremacy is 
formed ſuitable to the Lord and Huſband of Queen Mary, that could not be content 

to be one inch lower than her ſelf. Philip had the name of a King, and Preceden- 
cy; and in many caſes, not without the Allegiance of the Engh/h. Their offences 
againſt his perſon, equally Treaſon with thole againſt the Queen's own perſon ; and 
Part”, c ladictments run, Contra facem & coronam D. Regis & Regine. That in ſome caſes 
2 Ph. & Mar. he participated in the Regal Power, may appear, in that by the Articles he was to 
Pail. 2-C. 1 id the Queen in the Adminiſtration of the Kingdom; he joined with the 
Queen in the Royal Aſent, and in Commiſſions, Letters-patent, and in Writs 

of Summons of Parliament, as well as others; yet in the words the Crown is re- 


ſerved only to the Queen, and ſhe muſt reign as ſole Queen. Now if the 1 had 
f roken 


+ Ph, & Mar. 
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broken this Agreement, either the Parliament muſt over - rule the whole, or all that 
is done muſt be undone, and land muſt bear the burden. A Queen Regent is 
doubtleſs a dangerous condition for England, above that of an Infont-King, unleſs 
ſhe be married only to her people. 5 We GN 
This was obſerved by Queen Elizabeth, who therefore kept ber ſelf unmartied ; 
nor did the people otherwiſe deſire her Marriage, than in relation to Poſterity. Few. 
of them liking any one of their own. Nation ſo well, as to prefer him ſo highly. 
above themſelves; and fewer any Foreigner. This was ſoon eſpied by Forcign 
Princes; and the Queen her ſelf perceiving that ſhe was like to receive rejudice | 
hereby in her intereſt amongſt them, ſignitied by her Embaſſadors, that 
meaned to ſo low as to match with any of her Subjects; but intended to lib. 6. 
make her choice of ſome Foreign Prince, who neither by Power or Riches ſhould | 
be able to prejudice the intereſt of any of her Neighbouriag Princes. A pretty 
Complement this was, to Fun expectation from thoſe abroad, and better correſpon- 
dency thereunto. Upon this ground divers Princes conceived hopes of more inter- 
eſt than by trial they could find. And the Arch-Duke of Auſtria began a Treaty, 
which ſeemingly was entertained by her ; but her Propoſals were fuch, as filenced 
all thoſe of the Auſtrian Intereſt for ever after, viz. 4 


1. That the Romiſh Religion ſhould never be admitted into England. 

2. That no man that ſhe married ever wear the Title of King. 

3. That no Foreigner ſhould ever intermeddle in the Rule and Government of the” 
Church or Commonwealth, nor in the Miniſtry of the Church. pt 

4. That if be ſurvived the Queen, he ſhould never challenge any Title cr Intereſt in 
the Government, or any Poſſeſſion in England. wr 
5. She would never marry any one that ſhe might not firſt ſee. 


* 


So as either ſhe aimed at ſome inferiour Prince, that durſt not look fo high; or 
elſe ſhe did but make ſemblance till ſhe was nigh Forty years old: and in all de- 
clared, that ſhe liked not her Siſter Mary's choice. | orgge | 

To theſe two Powers of Determining and Diftributing, I ſhall add a third of 
Deputing, which the Parliament exerciſed as formerly it had done. Henry the 
Eighth had in Eccleſiaſtical Matters exerciſed a power beyond the Law, and yet by 
Parliament had provided poſitive Laws, by which the ſame ought to have been or- 
| dered: theſe were alſo confirmed in Edward the Sixth's time, with ſome Addi-_ 
tionals. By theſe, particular Commiſſioners were a 


clefiaſtical Conſtitutions: and the King himſelf had a power of Epiſcopefaclory, 4 


165 
9 


e never hun de Rep. 


ppointed for the making of Ec-3& 4 E. 6. 


Eliz. c. t. 


without Conge deſlire. They likewiſe limited the 


power of Eccleſiaſtical Courts, i Edw. 6. c. 2. 


altered their Proceſs, reformed their Cenſures, even that grand Cenſure of Excom- E, c. 2- 


power 4 


munication itſelf. The like, or much more, may be ſaid of their deputing 


& 6 E. 6. . 


in Civil Affairs; as well by enlarging the King's power, as in abt idging the ſame. 5 Eliz. c. 20. 


For whereas ſome of the Succeſſors of Henry the Eighth, had power by virtue of; 
his Letters-patent, after Twenty four years of age, to annul any AR of Parlia- 
ment by them made beſore that age; in the time of Edward the Sixth, notwith- 
ſtanding the Proviſe of that Law, and although Edward the Sixth was not then 
Twelve years old, yet the Parliament repealed all, and reſtored to Edwerd the Sixth 
only that power for the time to come; but not to any of his Succeſſors. And 
whereas Henry the Eighth had gained to himſelf and his Succeſſors a Legiſlali ve 


Power” 
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1 Ed. 6. e. Power by Proclamation ; the Parliament in Edward the Sixth's time took the ſame 
* quite away, and reduced Proclamations into their former ſober poſture. The like 
» Edw. 6 may be obſerved of the power of the Parliament, in ordering the Lives, Members, 
i Mar. Se. and Eſtates of the People in matters criminal ; and in making and altering Courts 
rde v of Juſtice, and bounding their Power, altering their Proceſs, abridging their Terms 
1 Edw. 6. c. for Judicature, reforming Errors in pleading, amending common Conveyances and 
io. ; Aﬀurance, as in paſſing Fines with Proclamations ; their courſe in Counties Pala- 
2 & 6.c 26. tine; Limitations of Berry ; fraudulent Deeds; Recoveries by Collufion, 
&c. in all which the Crown had no power, but in and by the Parliament. Many 
particulars more might be added, if the matter ſo required ; for the Statutes are 
more full in theſe later Times than formerly, and may ſoon lead us beyond a juſt 


period in ſo clear a matter. cer 
C HAP. XXXVII. 
/ Juriſdiction Ecclefaſtical in theſe laft Times. 


N the I, and in relation to the Foreign Juriſdiction of Rome, it was like a 
Child in an Ague, under Fits of heat and cold; but in it ſelf, under the Pre- 
lacy, ſtill growing in ſtature though not in ſtrength. Edward the Sixth came in 
like a Storm that tore up Epriſcopacy by the roots, yet a Top-root remained intire 
with the Stock, bearing ſhew of a kind of Divinity, that though bared of the old 
Soil of the Papacy, yet tranſplanted into the new Mould of Royalty, ſoon conveyed 
a new life, which made the Stock ſtill flouriſh, and grow into a better condition 
than formerly it had. Their Legiſlative Power in matters concerning their own 
intereſt, though ſormerly in outward view ſeeming their own, yet was doubly diſ- 
turbed from the Pope and the King ; who, though many times they oppoſed one 
another, yet evermore were both of them in oppoſition to the Church, and with 
the greater bitterneſs by their own mutual Emulations. But now the Church is 
come under the controul of only one, that joined with it for their mutual intereſt, 
as being buth of them embarqued in one and the ſame ſhip, [and that freighted with 
the People's Liberties.] | 
Two things concutred to the furtherance hereof, 

Firſt, The Times were tender, and ſcarce able to digeſt the change of Worſhip, 
now patronized by Edward the Sixth, much leſs able to digeſt the change of Go- 
vernment, if the ſame had been undertaken in a different way from what it was 
formerly. 5 | 

Secondly, The Times were alſo dark, and ſew ſaw the bottom of Prelacy, but 
lodged all the prejudice in the perſons that managed that calling. And certainly 
they had the leſs occafion to doubt of their own judgment therein, becauſe Edward 

| the Sixth had the good providence of God to lead him to make uſe of ſuch men 
See Ser in that place “, that were meek, and holy, and themſelves attempered in the fire 
Life of Abp. of Perſecution, and therefore more tenderly affedted to others in that condition. 
cn. And theſe carrying themſelves like tender nurſing Fathers in their places, wrought 
in the people a good opinion of their offices, and that Form of Government for 

their ſakes. Yeteven in thoſe firſt Times of Reformation, ſomewhat appeared in 
that very quintefſence of  Eprſcepacy, in matters of Ceremony and Conformity, that 

might have taught wiſe men to be-ware, Upon ſuch grounds as theſe it went 


well 
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well with Epiſcopacy in theſe firſt Times of Reformation, but ill with the Church ' © 
in the iſſue. That Prelacy was a gainer by the change in Henry the Eighth's time, 
Cy appeared ; and that it ſtil] gained, may further appear in theſe enſuing 

Onuderation | | oh For © e | 


| Firſt, Whereas formerly Biſbeps were regardant both to the Crown and Preſbytery 
(for ſo may the Dean and Chapter be accounted) in the point of Election by Conge E. 6. c. 2. 
d glire, now they are made the birth of the King's own breath; which thing was 

never deduced from the ancient Right of the Crown; (ſaving due Honour to the | 

air of the Preface of the Statute) for in the beſt Times it “ never had more than a -. . The 
power of Inve/iiture : But from the neceſſity of the Times ſo corrupted, the Dean e gen, = 
and Chapters generally were of the Roman 4 Spirit, and gave little hope of good , ra. 
Elections by themſelves. Beſides, the ſtate of Learning and Holineſs was now at 

the low-water mark; ſo as little ſupply being looked for to begin the work of Re- 
formation from beneath, they began above; and ſo it proved but a weak building 

for the longer time. And thus a leſſon is left to future Parliaments, That in Caſes 

of Reformation they are not to be firiftly bolden to Rules of Law or Precedent. 


Secondly, The Prelates hereby had their Authority confirmed by Act of Parlia- 

ment, and ſo were now built upon a Foundation, that formerly did hang only upon 

a pin of power from Rome. For Juriſcliction without Authority, is but a Dropſy 
that brings inevitable conſumption in the concluſion |, And thus the Prelacy arey And yet A.- 
inabled to bold Courts without contradiction, and directed in their Proceſs, who for- 4g is ſup- 


merly had a good Title to neither, in that courſe that they held the fame, — Je- 


Thirdly, Though their Juriſdictien was defined by the Statutes, yet in larger 
bounds than ever the Statute-Laws formerly noted; and in what they claimed 
power, they did it not altogether upon Citi Right, but ſtill kept up an awful re- 
gard to their Perſons and Power, as under the way of a Divine Donation; and * This is gin 
therefore, as in thoſe matters to_them by the Statute allowed, they did proceed in * 
the name and under the Seal of the King; fo in other things of Collation, Inftitu-know on Ks 
tron, Induction, Orders, Excommunication, and ſuch-like, they proceeded in and weak Foun- 
under their own Name and Seal; and, which was a Crown to all the reſt, power 
is ſtill given to the AUO of Canterbury, in cafes of Faculty and Diſpenſation, 
to proceed under his own Seal, and not the King's, as if it were a power indepen- 
dent upon the Crown, and belonging unto the man ; neither by Statute nor Com- 
miſſion, but coming by ſome ſecret Influence from the very place it felf}. - Al-q z. . The 
though in the clear ſenſe it is no more than a power of Non ob/tante in the 3 
of obedience to the Canon-Law, which by a Statute in Henry the Eighth's time is Oe. 
declared no Law. But let this paſs as a Mole in this fair Face of Church-govern- 
ment. | 
The Prelates are now become of the Vicinage, Probi & legales bomines; they 
have their Juriſdiction by Law eſtabliſhed ; what they loſe in breadth, they gain 
in height and goodneſs of their Foundation, Yet their Attire looks ill-favouredly 
in Queen Mary's eye; ſhe will have it of the old cut again: and though Cardinal 
Pool was well ſeen in the Roman faſhion, yet when he had done all, he did no 


more than ſhape, a Garment to ſerve the preſent Interlude, neither fit to the body, 


** 


nor 
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nor eaſy to be worn and therefore. after four or five turns upon the Stage, it is 
thrown away. Nevertheleſs, during the time that England was thus dancing the 
Talian meaſure, Prelacy in England held its own Domeftick garb fo well, that nei- 
ther Poole (being of Engliſh Blood, not much diſtant from the Crown, and then 
alſo holding the Chair Legatine, as little inferiour to the Throne) would not im- 
poſe too much, nor Queen Mary, a woman of a ſtout Spirit, yield farther than 
ſhe liked. By means whereof, the Prelacy, looking no more to Rome than the 
power in and therein little more than the bare Title, played Rex all the 
while with the people, under colour of Hereſy and the Canon-Law, which now 
was again made their Rule: And thus as touching their Election and Juriſdiction, 
they were as before. For Queen Mary did nothing but by fingle Repea/. But 
Queen Elizabeth being true Engliſh, both by Father and Mother, liking not this 
retreat, faced about, routed the Reman Faſhion out of faſhion ; put Prelacy to its 
cloſe guard, and received it upon capitulation, not only to mercy, but favour ; and 
ſo it became her Vicar to exerciſe Ecclefiaſtical Juriſdiction per ſaltum : For it is 
hard to find by what ſteps they gained this pitch. Henry the Eighth was Supreme 
Head by ſabmiſſion of the Clergy, by Reſumption, and by-A& of Parliament; 
and as ſach, the power of Biſ&ops formerly derived from Rome ceaſed; and Henry 
the Eighth after reſtored it anew, and ſettled the ſame by ſeveral Acts of Parlia- 
ment; which Edward the Sixth confirmed, with divers additional Acts of further 
benefit to them, as hath been already noted. But Queen altered all by re- 
of the former Laws, and ſo left all in Remitter, as before the alteration by 
Henry the Eighth ; and did neither give or grant any Juriſdiftion to the Pope. Laſt 
of all comes Queen Elizabeth, and by Repeal and Reſumptien poſſeſſed her ſelf of 
Juriſdiction Eccleſiaſtical; and granted Election of Biſhops might be by Cange de- 
flire, but never granted to the Biſhops Ordinary Juriſdiction by any expreſs AR, 
other than permiſſion of them to continue in their former courſe ; notwithſtand- 
ing that the foundation of their Juriſdiction had been altered twice; and ſo it will 
be difficult for it to hold by Preſcription or Cuſlom, or any other way than by a 
kind of Divine Right, which began to be pretended, yet to this day could never be 
made evident to the World. W hatever the ground was, the thing is plain, that 
Prelacy in Queen Elizabetb's time bad this honour allowed thereunto, that it was 
upholden by Electian from Eccleſiaſtical Men, and held its Juriſdiftion as from it 
ſelf, and in the name of Biſhop as Ordinary; and the power of Excommunication 
by a ſeving in the Statute-Law, and not by expreſs Donation; notwithſtanding the 
late Precedent in the time of Edward the Sixth to the contrary. 


Secondly, the Rule of this Juriſdiction was no leſs at large; for the Canon-Law 
was. determined by Henry the Eighth, and Edward the Sixth, and was not re- 
vived by any Act of Parliament, by Queen Mary or Queen Elizabeth, who neither 
purſued the Medium of the Thirty two Commiſſioners, nor ſettled other rule, but 
a few Canons, which (after ſome time) by Queen Elizabeth and her Clergy were 
upon, but never confirmed by Act of Parliament. And ſo could never 
bind the Subject; and which in general ſet forth a kind of Form of Church-po- 
licy, yet no faſhion of Juriſdiction, or rule of proceedings in the Eccleſiaſti- 
cal Courts; but in ſuch caſes left them to the Canon-Law, which was hidden in 
their own breaſts, and could be made ſtrait or wide as they pleaſed. | | 

Thirdly, 
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- Thirdly, their Cenſures now grew more ſharp; for whereas at he utmoſt ſor- 
merly they could do no more but impr:/on, or deliver over to the Secular Power,” 
and that only in caſe of Hereſy,” and yet had S Law for What they : Eliz. c. 1. 
did: now they have an additional power, to ine and impriſan in Caſes of inferiour, p 
nature, and fo can reach all that a man hath, even to his ſkin. - Nevertheleſs this 

was not annexed unto the ordinary Juriſdiction, but given by extraordinary Com- 

miſſion, called the High Commiſſion; wherein, though many others were named, 
yet the Clergy and Canoniſts did the work; the reſt being but in nature of a re- 
ſerve to them, in caſe they were put to the rout. The power of theſe Commiſſioners 
was to execute the Queen's Juriſdiftion in Cauſes Eccleſiaſtical : ſo as the Biſhops 
are doubly intereſted in this work ; one way, by ſuppoſed Commiſſion from God, 
as Ordinaries within their own Dioceſs only, and ſo may proceed to Excommuni- 
cation or Deprivation ; the other way, by Commiſſion from the Queen, as Members 
of the High Commiſſion, (for ſo many of them were ſuch, as the Crown would 
pleaſe) and ſo they might ine and zmpriſon. They might and did, I ſay, by their 
Commiſſion, but not by the Statute that gives authority thereto, and therefore cannot 
be ſaid to be done legally. | 


Fourthly, beſides the contracted power of making Canons in the Convocation, by 
the power of the Royal Aſent; the Queen had a power of making Laws by their 
conſent, in matters of the criminal part of the Worſhip of God. bf > 


This might be tollerable for the Life of the one Queen, who might be pre- 
ſumed would (if ſhe lived a few years) ſettle all things: but to ſubje the Con- 
ſciences of all the poor to the opinion of one Metropolitan, that might opinionate 
ſtrange things; and that the Succeſſors of the Queen ſhould uſurp this as a Flower 
of the Crown, to determine what is for God's glory in ſuch caſes, and to be always 
altering and patching upa Form, as he and his Metropolitan, or one of them alone, = 
ſhall think meet, is neither commendable upon any grounds of Divinity or human 
Policy. | 
® . 2 amidſt the flouriſhing Eſtate of Prelacy, it is no wonder if the Churches be 
no-gainers, but like Plants ſpending their Natures in luxuriant Branches, cither are 
over-turned by the next blaſt of wind, or do wither upon the leaſt change of Sky. 

That the whole ordering of the Church-Affairs reſted originally in the Parliament, 
no man can queſtion, confidering whatever the Queen did, or had therein, was from 
the power of Acts of Parliament. And that the power of Excommunication it 
ſelf, notwithſtanding that the Church held it by way of reſervation or /aving, and 
not by donation from the Parliament, by an expreſs Act; yet was that ſaving with 
ſach limitations, as that it received but a lame power, in compariſon of what it 
claimed and exerciſed in former times. For whereas formerly the Churchmen had 
the Writ De Excommunicato Capiendo at their own beck; now it will not come, 
but upon Articles and certain Conditions. | 1 

I. In caſes of Hereſy. 6. Uſury. >, 


2. Of deſerting of the Sacrament. 7 Simony. 

3. Deſerting of public Worſhip. Perjury. 
4. Maintenance of Error. g. Idolatrys _ 
5+ IncontMmency. . | 
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In other matters the Spiritual Sword muſt find or make their own way, or elſe 

Keondiy, the Church was now no leſs under the Chair and Throne, than un- 
der power of the Parliament; nor is it a wonder, if it could not thrive when it 
was ſo over dropped: for Prelacy by the King's arms is lifted up ſo high above 
the other Clergy, that the reſt of the Clergy are as much underlings to the Prelacy, 
as the Prelates are to the King. They dare not offend the Crown, leſt they ſhould 
loſe their Honours; nor the inferiour Clergy them, leſt they ſhould loſe their 
Livings and Liberties : and fo the Prelates ſpeak the ſenſe of the Clergy, and make 
the Crown their Oracle. And thus in the Church-matrers the Crown is all in all. 
[Veoluntas & Poteſlas Dei, &c.] | 
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C HAP. XXXVIII. 
Of the Militia in theſe latter Times. 


T cannot be denied, but as in the ſober Government of this Nation there is a 
Supremacy of Command; ſo alſo in the rudeſt times of War, and whereſoeyer 


— 


the fame is ſettled, there muſt the Militia allo be. | 


The word Militia is a general notion, ſufficient enough for a name or title, but 
not to define the thing. I take it for nothing elſe but he Government of the Com- 
monwealth uben it is in danger, or War, or in order thereunto. It conſiſteth in 
the raiſing, arming, ordering, and paying of the Soldiery. The title of the Su- 
preme Power in all this work hath been of late put to the queſtion, and brought 
us to this ſad condition of trial by Battle; and by Fighting to find out who had the 
chief power to fight. A Leſſon that might have been learned from former Gene- 
rations foregoing, at a far cheaper rate, when England is well in its wits. Where 
the Law of Peace is ſettled, there alſo is the Law of Mar; and in what condition 
the Crown ſtandeth, in relation to the Legiſlative Power, in time of Peace, may be 
ſeen in the foregoing Diſcourſe. In Var the King is the people's General by his 
place ; yet if any impediment do befal, either by natural diſabilities, or civil, to 
render the perſon incapable of managing of the Service, there is no queſtion but the 
people may order the matter as they pleaſe. With examples hereof theſe times are 
full, wherein we have had a Cbld, a Virgin, and a Married Woman to ſway the 
Work; all of them in a very unmeet condition for ſuch a Truſt ; and yet by the 
help they had *, they managed it well enough. The power of him as King or 
General in the Army, is all one; but before it is imbodied, as a Kng only, he 
may do ſome things in order thereto, according to the Law and Cuſtom of the Na- 
tion; yet this falls under a double conſideration of the time and occaſion, In the 
receſs of the Parliament, he is the firſt mover, and ought to move by the advice of 
his Council, if occaſion do provoke to Arms; but if the ſame befal, the Parlia- 
ment then fitting, no Hiſtory or Record do mention that ever he moved but by 
their concurrent advice and direction. The occaſion either provoketh offenſive or 
defenfive War with other Nations, or with the people of his own Nation, in 
the caſe of Inſurrection. Examples of War with other Nations, that may 
be called offenſive Wars, we have but two; one in Edward the Sixth's time 
with Scotland, and which was but in purſuance of a War begun by his Father, 


and 
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and wherein the Kingdom ſtood ingaged, in a caſe that concerned the publick 
good and ſafety, viz. The Marriage of their King refuſed after promiſe made. The 
other was in the time of Queen Mary, with the French, which ſomewhat reflected 
alſo upon the publick ſafety; but more upon the diſhonour of the ſame: In none 
of theſe did either of the Supreme Powers array, or raiſe men by Prerogative, but 
_ ſuch as were Voluntier in that work. And becauſe the people were ill-prin- 
cipled in Edward the Sixth's time, in regard of the change of Religion, he was 
induced to hire Foreign aid out'of Germany. The Wars in the time of Queen 
Elizabeth were in order to the defence of this Nation, being ever under a malig- 
nant Aſpect from abroad, eſpecially from Spain, in Ireland, France, and the Low 
Countries. Vet were theſe Wars ſerved only by Voluntiers; nor did any Commiſſion 
give power of impreſizng men to ſerve againſt their wills in any Expedition made 
to any of thoſe places, as the Commiſſions upon Record do teſtify. - If any Levies 
of Men were otherwiſe made, or compulſory means uſed for ſuch ends, they are to 
be reckoned up amongſt the errata, whereof the Parliament took no notice, in re- 
gard ſaw it the ends and iflues of ſuch Reflections in Government to be ſucceſsful 
and honourable; and that all was done by Council, and a Woman popularly af- 
feed ; and therefore they leſs feared Invaſion upon their Liberties. Or other- 
wiſe they are to be imputed to the condition of thoſe places, being Members of 
the Common- wealth; as the cautionary Towns in the Low Countries, and the 
Iriſh Plantations were; and ſo befel under another confideration of a defen/rve War, 
in caſe of Invaſion and common. danger thereby, or by Inteſtine Broils ; during 
which condition, as it is the King's duty to /evy and array men, ſo is it the duty 
of the people to be ready to affiſt one another in all ſuch exigences, and to defend 
the publick Liberty. Nevertheleſs, theſe Arrays are not left wholly at the Will of 
the King, but to diſcretion of the Council, how far the fame ſhall extend. For 
never were general Arrays made, where but one Coaſt was in danger, and where 
no Conqueſt is in pretence, but only Piracy or Plunder. But if the diſeaſe were 
general, as in the year 88, the Array was general; and yet it was of none, 
but thoſe that were of the Trained-Bands, beſides ſuch as were Yoluntzers. 


Secondly, The arming of theſe men was alſo diverſly ; there was no general 
Rule or Law for the arming of men fince the time of Edward the Firſt to the 
time of Queen Mary, but the Statute at Winton; the courſe of Tenures, I mean 
of ſuch men as were of the Militia of this Kingdom: So that when they were 
raiſed, they were raiſed in their own Arms. But for ſuch men as paſſed the Seas 
for Foreign Service, as they were Voluntiers, or ſent over by the Parliament, theſe 
were armed according to ſpecial contract. But Queen Mary having gotten a ſafe re- 
ſerve from Spain upon all adventures, and a ſtrong intereſt amongſt the people, by 
upholding the Catholick party, made no bones to innovate in the point of arming 
of the Militia, although it coſt the people much more than was impoſed upon 
their Anceſtors. The pattern hereof was taken from the Spaniſb Cabinet; the 
Queen, being loth to be inferiour to her own Huſband, in bringing as much 
ſtrength to him as he to her, and both of them willing enough to appear potent 
in the eyes of France, that then ſtood in competition with them both, A yoke it 
was, yet neither the King nor Queen's Will, but the Parliament put it on; and 4 an 
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The Lances were ta be compleatly harnefſed, or the one half of them. The 
Corſlets furniſhed with Coats of Mail and Pikes; the Bows with an Iron Cap, and 


a Sheaf of Arrows; the Hacquebuts with Sallets. All which was to be over and 
beſides ſuch Arms as men were bound unto by Tenure, or Covenant with the Land- 
lord, or by Virtue of the Statute 33 E. 8. c. 5. Beſides Townſhips, which 
were charged with joint-arms ; Aunuities and Copy-bolds were charged as Goods. 
If the Arms were loſt in the Service, the owner miſt make them good again. 
The defaults were puniſhable with Fine by the. Juſtices of the Feace, who 
had the view, and might preſent them at the Seſſions, to be. proceeded 
. upon as in other caſes. Here is proviſion enough, yet not as the Arms of 
the Militia of the Kingdom, but as a Magazine in the Lins 4 every particular 
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men, and as his proper Goods, to be imployed for the publick Service, either upon 
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— 3 - a ke. War, 8 when the Parliament ſhall ſend them a- 
road. And yet it is alſo a rule unto the Crown againſt ar bitraty Aſſeſſments upon 
diſcretion, from which it cannot recede if it mean to do - 3" oy | 


W 


It might now very well ſtand with the Juſtice of Queen Elizabeth, to grant 
Commiſſions of — ſecundum formam Statutorum, and do hurt to no man. It is 
true, her Commiſſions of Lord-Licutenancy wanted that limitation in words, yet 
they carried the ſenſe: For if the Crown were bound by the Law, the Lord - Lien- 
tenants were much rather ; but the danger aroſe after the death of Queen F/izo- 
beth. For when King James came to the Crown, under colour of pleaſing the 
people, and caſing them of a burden, he pleaſed himſelf more, made the 
yoke upon the people much more heavy in the concluſion; for where no declared 

Law is, there the diſcretion of them that have the care lying upon them muſt be 

the Rule. And thus came the Scotiſb Blood to have pretenſions to a greater Pre- 

rogative than all their Predeceſſors had; upon this ſuppoſal, that the Statute of 

Queen Mary tork away all former Laws of that kind, and then the taking away of 

the Statute of Queen Mary, takes away all declared Law as to that point. But more 

truly it may be inferred, that if all Statute-Laws be taken away, then the rule of 

Tenures at the Common Law muſt remain in force, and no other. Nevertheleſs, 

this Statute of Queen Mary, tho' in force for the preſent, was not a general rule 

for Arms in all places of this Nation; for the Marches of Scotland were a peculiar +» 
Juriſdiction as to this point. They ſtood in more conſtant need of Arms than any 

other of this Nation, in regard of their uncertain condition, in relation to 

their neighbouring Juriſdiction; and therefore were the Farms of theſe parts ge- 

nerally contracted for, upon a ſpecial reſervation of Arms for each particular; 

which being now decayed, are again reduced by Queen Elizabeth to their ancient 2; Eliz. e. 9s 
condition in the time of Henry the Eighth. 21 


A ſecond thing which may come under this general conſideration of arming, is, 
the arming of places, by making of Forts and Caſtles; which was not in the im- 
mediate determinate will of the Crown to order as it pleaſed. For though they 
- may ſeem to be means of Peace and preſent Safety, yet they are Symptoms of 
War, and in the beſt times are looked upon with a jealous eye, eſpecially ſuch as 
are not bordering upon the Coaſts : Becauſe that Prince that buildeth Caf/es within 
the Land, is ſuppoſed to fear the Neighbourhood. This was more eſpecially re- 
garded in the days of Philip and Mary: for when that Marriage was to be ſolem- 
nized, it was one of the Articles, to provide for the ſafety of ſuch Firts and 
Caſtles, as then were maintained; to the end they might be preſerved free from, iar Pal. 
Uſurpation, for the Uſe, Profit, Strength and Defence of the Realm, only by the. c.p. 2. 
natural born of the ſame. And afterwards when occaſion was offered for the . | 
building of more of that nature, a new power is given o King Philip and Queen?  3FM-4 
Ma y, to re-edify or make Forts and Caſtles, which mut be executed by CG m. 
miſſion to the 91 for ten years; and only within the Counties bordering upon 
Scotland, and theſe particularly named in the Statute. So as the Crown had not 
ower to build in all caſes, nor to any end they pleaſed. Nor to place therein, or 
truſt the ſame to whom it would. Nor yet had Edward the Sixth that abſolute 
power, atthough not engaged in Foreign Intereſts; as his Siſter Mary bod wy 
| "therefore: 
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_ __* therefore whereas Caftellans had been made for life by Patent, and fo the abſolute 
a E. & c. 16. of the Crown was barred in the free diſpoſal of the ſame during ſuch time; 


ve the King power to remove ſuch as were not liked, or thought 
not faithful to the Publick Intereſt, ea. they gave no cauſe of ſeizure: by any 
diſloyal at. The like alſo may be obſerved of the Ships and Ordnance: for they 
alſo do belong to the State, as the Jewels of the Crown; and therefore upon the 
Marriage of Queen Mary, they alſo are by Articles preſerved and faved, for the 
uſe, profit, ſtrength and defence of the Realm by the natural born of the ſame. 


the Parliament 


Thirdly, As touching the ordering of the Soldiery, the matter is not much to 
be infiſted upon; for little doubt is to be made, but that power that raiſeth them, 
alſo ordereth them to the ſame ends that they are raiſed, And therefore, as the 
ſole power of the Crown doth not the one, ſo neither doth it the other, but in 
caſes formerly mentioned. And yet in no caſe, though the War be never ſo abſo- 
lutely defenſive, and the Soldiers raiſed by the King's own and only power, had 
the King abſolute Authority, and Arbitrary Power, in the ordering of them when 
they are raiſed ; but he muſt ſo behave himſelf to them, as to Free- men, accord- 

4&5 Pail. & ing to the Laws made by themſelves in their Repreſentative in Parliament. And 
2& x E. 6. e therefore are particular Laws made to that end, againſt undue levying and diſcharg- 
2. ing of Soldiers, and defaults in paying of them : 'as alſo againſt the Soldiers ing 
#& 5 um their Service without Licence, or waſting their Arms, and ſuch as wilfully ab- 
EG tr. font themſetves from Mufters ; as alſo for the preſerving the Caſtles, Forts, Ships and 
14 Eliz. c. 1- Munition for War, from being with-bolden from their due uſe, or from burning or de- 
Atreping. 

Laſtly, As touching the charge of the War, and pay of the Soldiers, it is evi- 
dent, that in all offenſive Wars the Soldiers were paid by the Crown, although 
they might be ſaid in ſome manner to be in order to the defence and ſafety of the 
Nation; nevertheleſs, where the ſame was ſo apparent to the people, it was the 
common courſe in theſe times to have often Parliaments, and often Subſtdies, 

* Pledges, Which were no leſs in a meaſure “ ſatisfactory to the Crown for the Charges 
of the War, than Teſtimonies of the People's good acceptance of the government 
of Affairs, and ſo accepted at their hands. The particular Records will warrant 
all this. For of all the Wars in theſe times, (that of 88 excepted) not any of them 

were ever managed at the people's charge by Contribution, but by Retribution.” So 
were theſe times, wherein the people, looking upon the Crown as under a kind of 
infirmity of Childhood or Womanhood, did therefore bear a kind of compaſſionate 
regard thereunto, without jealouſy at Prerogative ; and could condeſcend and allow 
the Crown its full Grains, and ſomewhat more; yea, more than was meet for ſome 
other Prince to deſire, or the People to give up. And yet more happy were 


nee they, wherein the Crown knew no intereſt but in dependence upon the people's 
Tin +. good; and ſo underſtanding that, were rightly underſtood, 
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c HA P. xXXkIx. 
Of the Peace. 


T is but little that can be ſaid of Peace in theſe times, wherein ſo little freedom 
was found from Foreign Pretenſions, and Inteſtine Irregularities, or both pwand 
yet the people were never more reſolved againſt the former, nor more ſecure againſt. 
the latter, and had God to Friend 'in all. But moſt apparently was this obſerva- 
ble in the times of Queen Elizabeth, whoſe Government took up four parts of 
five of theſe times whereof we now treat. She was a compleat Conqueror of 
War and Treaſon, and therein the true Inheritor of the Fate of her Grandfather 
Henry the Seventh, with advantage; for ſhe out-faced all dangers by her only pre- 
ſence, having thereof had more experience than any Princes that ever poſſeſſed 
her Throne: yet ſhe was wiſe enough to beware againſt the future; confidering her 
condition to be the laſt of her Line; that the next behind her was rather likely 
to trip up her heels than ſupport her Train ; that the Pope narrowly watched every 
opportunity ; the diſtance between him and the Throne being no greater than the 
breadth of her only perſon. It may well therefore admit of excuſe, if the Statute i | 
of the 25 of Edward the Third Concerning Treaſon did not give ſatisfaction; al- 
though therein if ſhe were ſollicitous, her Subjects were more. Some kinds of | 
offences were made Treaſon by Statute-laws, which formerly appeared not ſuch, 1 
becauſe they appeared not at all; and yet in the opinion of her people, the Queen 
was too ſlack in the making, and more ſlack in the execution of them, The people 
had engaged themſelves deeply againſt the Queen of Scots, and it was not ſafe for 
them to go back; they go yet deeper, and without any poſitive Authority, leading 
the way, they enter into an Aſſociation amongſt themſelves for the Queen's ſafety ; 
and it was well liked by the Queen, becauſe ſhe knew it was well meant, although 
by ſome it was miſtaken. Nevertheleſs, to take away all exception; a Law is 
made in purſuance thereof, and ſo the work is reduced under an ordinary rate, 2, Elz. c. x. 
though the publick danger was fuch, as might well have digeſted an extraordinary under- 
taking. | 2 a 

1 Ben not to enter into the particulars of theſe Treaſons of the new ſtamp, be- 
cauſe they are but temporary, and in their ultimate reach tend only to the ſafe- 
guard of the Queen's perſon, in order to the intentionary ſenſe of the Statute of 
25 Edw. 3. although not within the explicite words of that Law. Only this is ob- 
ſervable, that though the times were full of malice, yet was not all malice looked 
upon as fatal, nor every expreſſion thereof Treaſon, or privity thereto, although 
the Crown it ſelf was not a little concerned therein; but reduced them to an infe- 
riour degree, called Miſpriſion; as if they were willing rather to conſtrue undertak- 
ings for miſtakings, and thereby over-look much of the Malignity of theſe Times, 
than to make ſtrict-inquiſition into every Punctilio of offence. a 
As touching Felony, the rules were various ; ſome were of a new Original, as; Elia. c. 20. 
that of Gypſes; others formerly ſuch, afterwards laid afide, are now revived with 
advantage, as Conjuration and Buggery : But imbegelling by Servants of their Ma-Cap. 16, 72. 


ers Goods, made Felony for a time by Edward the Sixth, is by Queen 8 
| made 
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made perpetual. Some Felonies are made ſuch within a certain precinct, as Man- 
feealers, and other Crimes upon the Scars Borders. Others formerly made Felony, 
| are now unmade ; as that concernin xecies : and divers formerly 
| _ Cap. 16, under the refuge of Clergy, are now of that reſerve: ſucf as are thoſe that 
command, counſel, or hire others to commit Treaſon, Murder, or Robbery, 4 
& 5 Phil. & Mar. cap. 4. Stealers of Horſes, Geldings, or Mares, 2 E. 6. cap. 33. 
of Houſes, Booth or Tent, by Day or Night, 5 E. 6. cap. 9. Pick-pockets, ot 
Cutpurſes, 8 Eliz. cap. 4. And Woman-flealers, 39 Eliz. cap. 9. And ſome Crimes 
made Felony impeachable only within à certain time, and not upon a cool ſuit. 
So as upon the whole heap of Account, the Zeal of the times will appear 
to be more hot, by how much iniquity appeared more heinous ; and that wicked 
men waxed worſe, as the times waxed better. More particulars of this nature, 
and of other Offences of inferiour note, might be ſuper-added : as alſo of Laws, 
of alteration and amendment of Proceſs and Trial, and of Common Aſſurance and 
of Eſtates, of particular Revenuez. All which might be inſiſted upon, 
if need were, to clear out yet further the concluſion of the whole matter; which 
I haften to accompliſh, led on by a natural motion, that grows in ſpeed, the nigher 
it comes to its end. | 


274 
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C H A P. XL. 
A Summary Concluſion upon the whole matter. 


N the ſtating of this whole account, I ſhall firſt glance upon the natural Con- 
A ſtitution of the people of England, and then gather up the ſcattered Notions 
into one form; becauſe the one doth not a little illuſtrate the other, and ſhew the 
fame to be radical, and not by any farced inoculation. | 
The people are of a middle temper, according to their Climate: the Northern 
Melancholy, and the Southern Choler, meeting in their general Conſtitution, doth 
render them ingenious and active: which nouriſhed alſo under the wings of Li- 
berty, inſpires a Courage generous, and not ſoon out of breath. Active they are, 
and ſo nigh to pure act, that nothing hurts them more than much quiet; of which 
they had Rane experience from their firſt tranſmigration till the time of King James; 
but ever were at work either in building (as before the Norman times) or after in 
repairing their ruins occaſioned by tempeſtuous pretenſions from Rome and Foreign 
Princes, or by Earthquakes of Civil Contention about the Title between the two 
Houſes of York and Lancaſter, or intrenchments of the Crown upon the Liberty 
of the people. But King James conquering all enmity, ſpake Peace abroad, and 
ſang Lullaby at home. Let like a dead Calm in a hot Spring, treaſured up in 
_ ſtore ſad diſtempers againſt a back-Winter. Their ingenuity will not allow them 
to be excellent at the Cheat; but are rather ſubject in that kind to take than give: 
and ſuppoſing others as open hearted as themſelves, are many times in Treaties 
over · matched by them whom they over- match in Arms. Upon the ſame account 
are neither imperious over thoſe beneath, nor ſtubborn againſt them 
above; but can well diſcern both perſon and time. Man, Woman, or Child, 
all is one with them, they will honour Majeſty where-ever they ſee E 
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And of the twain, tender it more when they fee it fet upon inſirmity: as if - they . - 
knew how to command themſelves only in order to the publick g 6 
. Nevertheleſs, love much to be free. When 
Pope's Curſe, they bore off deſigns by the head and ſhoulders; but afterwards, by, 
watchfulneſs and foreſight : and having attained a light in Religion, that will own 
their Piberties, of them both they make up one Garland not to be touched by any 
rude hand; but as if it were the bird of eye, the whole body _— 2 
with; the Alarm is ſoon given and taken; and whether high or low, none are 
ſpared that ſtand in their way, This they do owe to the ' Eaftern People, from 
whom they fetch their Pedigree. 80 as the only way to conquer them, is to let 
them have their Liberties; for like ſome Horſes, they are good for carriage, ſo long 
as their Burdens are eaſy, and fit looſe upon them; but if too cloſe girt, they will 
break all, or caſt their load, or die. And therefore Queen Elizabeth gained much ta 
the Crown by fair carriage, good words and cleanly conveyance ; which was not 
ſoon diſcovered, nor eaſily parted with: But Henry the Eighth by height of ſpirit 
and great noiſe ; and therefore was no ſooner off the Stage, but what was gotten 
by the ſnatch was loſt by the catch, and things ſoon returned into their ancient 
poſture again. | | . 
The firſt Government of the people before their departure out of Germany, ' 
was in the two States of Lords and Commons. The Clergy came not into pomp 
and power till Auſtin's time, and ſoon came to the height of a third State 
dent to the former, and ſo continued till Henny the Eighth's time: Then they be- = 
to decay in power, and in Queen Elizabeth's time utterly loſt the ſame ; and fo | 
they can no longer be called a State, although they ſtill keep ſtate, * | | | 
I ̃ be too States of Lords and Commons in their Tranſmigration, being then in 
the nature of an Army of Soldiers, had a General by their Election; under whom, 
after they had obtained a peaceable ſettling, they. named him anew by the name 
of Konning, or the Wiſe Man; for then was Wiſdom more neceſſary than Valour. 
But after the had won the day, and this Koning had ſubmitted himſelf 
and his to their Ghoſtly Father, they baptized him by a new name of . 
Rex ; and ſo he is ſtiled in all written Monuments which we owe only to Eccle- 
faſticks z although the Vulgar held their appellation ſtill, which by contraction, or 
rather cortuption, did at length arrive into the word King ; a notion which as of- 
ten changeth the ſenſe as the air; ſome making the perſon all in all, others ſome 
in all, and ſome nothing at all but a complement of State. The Clergy gave him 
his Title in the firſt ſenſe; and are willing he ſhould have a power over the Eſtates, 
in order to their deſign, which then was to rule the King, and by him all his 
People ; he doing what he liſteth with them, and che Clergy the like with him. 
The Saxons take the word in the ſecond ſenſe ; for though . had put upon the 
Commonwealth one Head, and on that one Head one Crown, yet unto that Head 
did belong many Eyes, and many Brains; and nothing being done but by the com- 
mon Senſe, a power is left to him much like to that of the outward Members, z. e. 
In ow of War how unruly ſoever the humours be, yet muſt the Law be his 
rule: He cannot engage the people either to make, continue, or determine any 
offenfrve War without their conſent; * 2 them to arm themſelves, nor 
| s cCOm- 


wa 
. 


they were under awe of the 


| 
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command them out of their Counties for Var, or impoſe Military Charge upon 


them againſt their free conſent, or contrary to the known Law. | 
In calmer times much rather, he can neither make new Laws, nor alter the 


old ; form new Judicatories, Writs, Proceſs, Judgments, or new Executions, nor 
inable or diſable any Conveyances of Eſtates. He may ſeem poſſeſſed of more 
power in Church- government, De jure, can neither make nor alter Doctrine, 
or Worſhip, or Government in the Church ; nor grant Diſpenſations, or Licences 
Eccleſiaſtical ; nor Commiſſions of JuriſdiQtion, other than according to the Law. 
And as acloſe to all, by one Oath-taken at the Coronation, he not only giveth 
to the people ſecurity of the Peace and good behaviour, but beareth witneſs that 
he oweth Allegiance both to the Law and the People ; different from that of the 
people's in this, that the King's Allegiance is due to the Law that is originally from 
the People's Election; but the People's to the King, under a Law of their own 
framing. | | | | 
| This leadeth on the conſideration of a higher degree of power than that of 
Kings. For though Law, as touching morality in the general, be of heavenly Birth; 
yet the poſitive Laws arifing from common Prudence concerning the Honour, 
Peace, a1d Profit of every Nation, are formed by human conſtitution, and are there- 
fore called Heneffa, or juſta, becauſe by common vote they are fo eſteemed, and 
not becauſe any one man ſuppoſeth them to be ſuch. The words of the Sum- 
mons to the Parliament doth hold for this, Que de communi confilio ordinari contige- 
rent; and the words in the Coronation-oath, Quas vulgus elegerit, do ſpeak no leſs ; 
whether they be taken in the Preterperfect- tenſe, or the Future-tenſe, the conclu- 
fion will be the fame. True it is, that in all, Kings are ſuppoſed as preſent ; yet 
is not that valuable in the point of Counſel, which is the foundation of the poſi- 
tive Law. For as the beſt things under heaven are ſubje to infirmity ; ſo Kings 
eicher ſhort or beyond in Age or Wit, or poſtibly given over to their luſts, or ſick, 
or abſent, (in all which the name of a King adds little more to the Law than a 
ſound) yet all the while the Government is maintained with as much honour and 
power, as under the moſt wiſe and well-diſpoſed King that ever bleſſed Throne. 
This is done in the Conventron of States, which in the firſt times conſiſted of In- 
dividuals, rather than Specificals. The great men doubtleſs did many things even 
before they ſaw the Engliſb ſhore ; that Tacitus noteth : yet in the publick Conven- 
fron of all, did nothing alone, till of one Houſe they became-two, The particu- 
lar time of the ſeparation is uncertain, and the occafion- more: It may be the great 
Lords thought the myſteries of State too ſacred to be debated before the vulgar, 
leſt they (ould grow into curioſity : Poſſibly alfo might the Commons in their de- 
bates wiſh the great men abſent, that themſelves might more freely vote without 
angering their great Lords. Nevertheleſs the Royal Aſſent is ever given in the joint 
Convention of all. But how a double Negative ſhould reſt in the houſe of Lords, 
one originally in themſelves, the other in the ſole perſon of the King, (whenas in 
no caſe is any Negative found upon Record, but a modeſt waving the anſwer of 
fuch things as the King likes not) is to me a myſtery, if it be not cleared to be by 
Uſurpation. For it is beyond reach, why that which is once by the Repreſentative 
of the People determined to be Honeſtum, ſhould be dif-determined. by one or a 
few, whoſe Couuſels are for the molt part but Notionary, and grounded upon pri- 
vate inconvenicncies, and not upon exp:rimentals. of moſt publick concernment ; 


or that tie veuit, or Scit fait, which formerly held the room only of a Manife/to 
of 


—_ 
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of the Regal Will to execute the Law then made (as his Coronation-Oath to exe- 
cute all Laws formerly eſtabliſhed) ſhould be taken to be a determination of the 


Juſineſs or boneſty of the thing: Whenas this Roya! Aſent is many times given by a 


King that knows no difference between. and evil, and is never competent 
judge in matters that in his opinion do fall into contradiſtinction between his own pri- 
vate intereſt, and the benefit of the people. | | a 

However unequal it may ſeem, yet both that and other advantages were gained 
by the Houſe of Lords, after the ſeparation; was once made, as many of the ancient 
Statutes (by them only made) do ſufficiently hold forth; which although in the 
general they do concern matters of Judicature, wherein the Lords originally had 
the greateſt ſhare : yet other things alſo eſcaped the Commen Vote, which 


in thoſe times did principally conduce hereunto : For until the Norman times 
were ſomewhat ſettled, the former Ages had ever been uncertain in the changes 
between War and Peace, which maintained the diſtance between the Lords and 


their Tenants, and the authority of the one over the other, ſavouring of the more 


abſolute command in War. And after that the Sword was turned into the Plough- 
ſhare, the diſtance is eſtabliſhed by compact of Tenure by Service, under peril of 


default, although in a different degree; for the Service of a Knight, as more emi- 


nent in War, ſo in Peace it raiſed the mind to a regard of pub ick Peace: but the 


ſervice of the Plough ſupporting all, is underneath all, yet ſtill under the common 


condition of Freemen equally as the Knight. Peace now had ſcarcely exceeded its 


minority, before it brought forth the unhappy birth of Ambition: Kings would 


be more abſolute, and Lords more Lordly ; the Commons left far behind, ſeldom 


come into mention amongſt the publick Acts of State, and as uſeleſs ſet aſide. 


This was the loweſt ebb that ever the Commonage of England indured, which con- 
tinued till Ambition brought on Contention amongſt the Great Min, and thence 
the Barons Wars, wherein the Commons parting aſunder ; ſome holding for the 
King, who promiſed them Liberty from their Lords ; others ſiding with the 
Lords, who promiſed them Liberty from the King; they became ſo minded of 
their Liberties, that in the concluſion they come off upon better advantage for 
their Liberties than either King or Lords, who all were loſers before their reckoning 
was fully made. 
Theſe Wars had by experience made the King ſenſible of the ſmart of the Lords 
t intereſt with the people, and pointed him to the pin upon which the ſame 
did hang; to take which away, a deſign is contrived to advance the value of the 
Commoners, and to level the Peerage, that they both may draw in one equal yoke 
the Chariot of Prerogative. The power of the Commons in publick Councils was 
of ſome efficacy, but not much honour, for their meetings were tumultuary ; 
time brought forth a cure hereof, the flowers of the people are by election ſent 
to be the Repreſentative, and ſo the Lords are match'd, if not over-match'd ; the 
ople leſs admiring the Lords and more regarding themſelves. This was but a 
dazzle, an Eclipſe enſues; for Kings having duly eyed the nature of Tenure be- 
tween the Lords and Commons, look upon it as an Out- work or Block-houle in their 
way of approach: Their next endeavour: is therefore to gain the Knighthood of 
England within the compaſs of their own Fee, and ſo by priority to have their Ser- 
vice, as often as need ſhould require, by a trick in Law, as well for their own ſafe- 
ty in time of War, as for their benefit in time of Peace. This was a Work of a 


n con- 


in aſter- 
ages they recovered into their conſideration again. And the condition of the people 
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degrees, that the 
ngs be fir ſt ſer< 


| affections of the People gained by beneficence of Neighbourhood and ordinary 
a Society, which commonly ingratiates the inferiour rank of men to thoſe of higher 
, eſpecially ſuch of them as affect to be popular. the Seventh found 
out this Sore, and taught his Succeſſors the way to avoid that occaſion of Jealouſy, 
by calling up ſuch conſiderable men to attend the Court, without other Wages 
but fruitleſs or under colour of honour to be had by Kings from the pre- 
ſence of ſuch great men in their great Trains; or of other ſervice of ſpecial note 
to be done only by men of fo high accompliſhment. And by this means Lord/bip, 
once bringing therewith both Authority and Power unto Kings (before Kings grew 
I their greatneſs) in theſe latter days is become a meer Jelly; and neither 
able to ſerve the intereſt of Kings (if the ſhould beſtir themſelves) nor their 
own any longer. Henceforth the Commons of England are no mean perſons, and 
their Repreſentative of ſuch concernment, as if Kings will have them to obſerve 
him, he muſt ſerve them with their Liberties and Laws; and every one the pub- 
lick good of the No man's work is beneath, no man's above it; the beſt 
honour of the King's work is to be Nobilis ſervitus, (as Antigones (aid to his Son) 
in plain Engi, Supreme Service above all, and to the whole, I now conclude : 
As this Nation a Commonwealth, ſo I leave it, and ſo may it be for ever; 
and ſo it will be, if we (i. e. Prince and People) may attain the happineſs of our 
> xs Forefathers the ancient Saxons, Quilibet contentus forte propria. [Do each of us live 
c. 20. T«cit. content wuh our Proper Rights.) | 
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A. 


Betting of Felony made Felony 


Page 174 
Adminiſtration granted to the — 


of the Kindred 
Admiral's power frem the Parliament, 24. 
formerly under many, brought into one 
25. once gained juriſdiftion to the high- 
 wwater-mark 26. and bis Power regu- 


' lated by Law ibid. over Seamen, Ports, 


and Ships ibid. 
Allegiance according to Law 1 1. vide Su- 
premacy, the nature thereof in general 
42. 1t is not natural ibid. 52. not ab- 
feluteor indefinite 49. nat to the King in 
bis natural capacity 51. it obligeth not 
the people to ſerve in foreign War 60. 
it is due to the perſon of the King for the 
ti me being 144, 163. what it is in time 
of War, and relation thereunto 144. 
Henry the Seventh, and Henry 7he 
Eighth endeavour to advance it in re- 
lation to the Crown, but eſſected it not 61. 
Appeals in caſes Eccle/iajtical reſtrained 
from Rome, and given in the King's caſe 
to the Convocation, and in the caſes of 
the pec ple, the Archbiſhop, afterwards to 
the De'egates, and were never ſettled in 
the Crawn 137, 136. vids Archbiſhop. 


Archbiſhop bath the lawful power of the 
Pope in Appeals and Bee Li- 
cenſes, and Faculties 130. the Archbiſho 75 
of Yotk loſeth his zen over t 
Scottiſh Biſteps 


| 


30 


113 


Arrays, Commi 194. 
_— ji of \ rrap.- 4 


Aſſent of the King to As of Parliament, 
ſerveth only to the execution of the Law, 
and not to the making thereof 13 

Aſſociation of the people for the common 
ſafety, before the Statute enabling the 
Jae 173 


B. 


Aſtardy, not to be determined by the 
Ordinary before Summons to the 
pretenders of Title to be heard 92 
Bench, the King's Bench at Weſtminſter 
abated in power by. the Commuſſions of 
Oyer and Termine, and Goal- delivery 


54, 97 
Benevolence, firſt uſed by. Edward the 
Fourth 108. taken away by 


Richard the 


Third ibid. taten up again by Henry the 
Seventh 114 
Biſh wipe, not impeachable before the Civil 
Mecgiftrate- 29. their Temporalities to 
be neither ſei — nor waſted in the va- 
can w Vide Ordinary. 
Buggery made Felony 
C 
Anons, their power 2 in de 
C bate 37. ſuch as are not according 
to the Law are taken away 138 
Caſtles and Goals reſtored to the Country? 


67. vide Forts and Fortifications. 
Chan 


173. 


" Court r 
Parliament 22, 95. . 8 


N . 544 | 


the Great Seal increaſeth in 


ibid. their — in md + 
the Commons Ive not: therr per 75 1 
their ft declining from Rome in the 
proceſs in Matters 
their defettion from 
n to the Crown 
Clergy upon Trial but once” allowed 1 51. 
in ſome 2 diſallowed 147, 73 
Commiſſioners Ecclefiaftical 167 
Higb Commuſſion ibia | 
Conjuration, vide Witchcraft. 
Conſetvators of the Truce 95 
Conſtable's Court, vide Marſhal's Court. 
Convocation effabliſhed by Parliament 89. 
it then undertook matters, but 


great 
much more after the Clergy's farſaling 
tbe Pope 13 
Councils, the Privy Council ordered 
Parkament 13, 20, 83. of uſe for 
den motions” 16. their Oaths 17. and 
TFuriſaiHions 19 and Power 8; 
Magnum dns, or the grand Coun- 
cil of Lords 16 
Courts at- Common Law, and by Pre- 
rogative 
Crown entitled nat by Deſcent 74, 162 
but intalled 75. vide 


cal 112. 


W 


109. Womanbeod, 


138. Coverture 139 
Cuſtos Regni, a formality of State Fa — 
the Parliament Order 79. times 
2 upon Children 80. and upon 4 
Weoman | 148 


6 
38.. tbey gaim free 
Ecclefuaftic 


p Epiſco 
Errors, vide Hereſ 


F 


* 


N B L E. 


D. 


Elegates, though named by the King, 
I yet by Authority of the Parka: 


I 
Defender of the Faith 5 x 
Diſpenſations, Licences, and Faculties, 
never in the Crown, but by the Parlia- 


ment given to the Arch-biſhop under 


limitations 137, 139 

ba ordered by the Miirſpal a; fubſere 

vient to the Common Law 63 
E. 


2. bis 


Dward the Third bis Reign 
Title *. Entry by Election ibid. 
Edward the Fourth his Reign, though bad 
Title of Inheritance, * entered by. 
Election 106 
Edward the Fifth approached the Crown 
by Inheritance; but never put it on 108 
Edward the S1xth bis Reign, bis Title and 
22 en did meet, though he was a 
d, 


and bis 1 Mary groum in 

152 

Ecclefiaical Power, vide Prelacy — 
Prelates. N 
Elizabeth Queen her Reign 155. ber Ti- 
tle by Election | 163 
Engliſhire taten away 4 56 
„vide Prelates Und Prelacy. 


Exchange ordered by the Statite 38 
Excommunication 159. the Vrit de ex- 
communicato capiendo ordered 169. 
vide Parliament exportation. 38 


F. 

Alle News puniſhed 66 

Felony by riding in armed Troops 

56, 66, 101, 150, 174 

Firſt-fruits regulated go. taken away 

from Rome. 130 

Forcible entries 10 

Forts, Fortifications and Caſtles ardered + 
by 1595 r | 147, = 


E 


ene AI 2. 


Juſtices of the Peace, their refidency ans 
quality, their number various, their 

b one Tuſtice 63. and 

the ſettling of their Sęſſon ibid. their + 


I - — 


0 3 ' 
F = * 

l G. 

* 


\ Oal- deliv the * Ta 4 
3 2 6 42 N. g 


884. | 67, 149 
Guard for - King's Perſon, brought i in | 
by Henry the Seventh 113 
dan made Felons © 174 


Hu 


Enry the Fourth his Reign, doubtful 
in his Title, but refted upon Elec- 
tion, choſen by Parliament fitting when 
. there was no King. 68, Ke. 
Henry the Fifth bis Reign, his Title by 
an Intail < the Parliament #70, &c. 
Henry the Sixth his Reign, bis Title by 
the Intail laſt mentioned ; though a Child, 
be is admitted to the Crows 72 &c. 
Henry the Seventh firſt. ſettled a conflant 
Guard; bis Right to the Crown, 
and his gaining Prerogative in the 
Es and Eſtates of the people ibid. 
113, &c. 
Henry the Eighth, bis natural endowments 
15 &c. bis 5 in the Matters Ec- 
 clefiaſtical 120, &c. in Temporals 

125 &c. 

Hereſy and Error in Doctrine under the 

5 of the Civil Magiſtrate 36, 
2. not puniſhable by death by Law till 
enry the Erighth's time 126, 138. the 
De Heretico comburendo hath no le- 
x ga! ground in any of thoſe former Times 
67, 93. 95, 126, 138 

en * Parliament 

90 


n viſited by the Prelacy | 


8 


* 


Judges of Aſſizes ; 


Moortatico 
uriſdiction Ecclefiaftical not originally in 


| 


"97s 142 | 


0 Prelacy, nor abſolutely 2 37) 


' work alſo 62, 99 
power to take Bail 149 
* en 


Supremacy, Militia. 


L. 


Abourers, their Work and Wages 
42. ordered by the Fuſtices of the 
eace 


Lancaſter, the Princes of that Hu 
Friends to the Clergy in policy 86 


Laws made by the Succeſſors of Henry the 
Eighth, during their minority, annulled - 


67. Ecclefiaſtical Laws, vide Parlia- 
ment 
Lieges by Birth, though not born with- 
in the Allegiance of England 57 
Liveries and Tokens inhibited to the 
Lords 64, 103. and limited in the 
King's perſon ibid. means of jealouſy 


between the King and bis people 143. 


Libels in the Spiritual Court to be de- 


livered in Copies upon demand 90 
Licences, vide Diſpenſations 
Lords, their power and furiſdiction in 


the Parliament 14. in Council 17, 142 
Lunacy, x0 rmpediment i in Trial of Trea- 


fon 151 
M. 


Ary Queen, ber Reigg 183. ber 
Title by Election 160 ſhe pre- 
judired ber Supremacy by Marriage 163 

ions and Repriſal 1 2 

Marſhal's Court | 62 

Matrimonial Cauſes after the Reforma- 
tion by Henry the Eighth, in {he G. 
nizance of the Clergy by leave 139 

Militia 58, 102, 143, 122, vide W ar. 

6 g Mint 


Ings, ue Parliament, . cer 8 
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2 24 


Mint 4.4 


Non reſidency e 


- 
py 
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| Money out END fo Rome a7; 37, 

AvyR as Forts for the publick 

N= . at the goto” > + 
13 

Ni 4 prius 98 


Parliament's power in ordering. of the 
tn 


4 x = 
1 
. 


84. vide Parliament. 
Monafiries Ae 117. * maintagned 
Henry the Fourth . "$6 


139 


Noble Ladies Tia, 


* 


| O. 
Yer & Terminer 54. 98 
E my be queſtioned in the 


| Courts for s 5 Eccle- 


cal Juri , 29. bath Cog- 
Le, Tr ji 28. of Ar 
| Bigamy and Baſtardy 29. grant Ad- 
minifiration 30. vit Hoſpitals, and 
call Executors to acc:unt go. bath By 
er to and impriſon 91, 141. to 

Courts, but the Authority doubt- 
Fat 137. w_ Copmizance of the He- 

91. 1 Matri Non 
AR * Elizabeth * 
their juriſdictias left in doubt 168, &c. 
Oath Ex Officio fir ft brought in by the 
Churchmen in matters Eechfutical 92. 
afterwards by the Parkament into the. 


Star-chamber, in caſes criminal 142 


| 


Ta 
TT not abjo/utely in the 
King See $6 


Parliament * the King con 


ing of 
three States 69. <aithout the 


34 


Crown 75, 1330 Fa 


were 


"The ABL 


| 


. In making Ecclefiaſtrea 
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ordering the King's perſon by P 
teffors g. vide Protector 

In ordering their Children 
In wdering their Family 10, 75 
In ordering their Revenues 10, 68, 75. 
In — their Council 83 
In the Militia : vide Militia and War 
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11, 2 


W Church-Government 131, 


| Concerning Dotfrine' tg 3, 

fy "AL 32 

| Concerning 27 8 
Concerning Churc 


Hons 137 

In final Appeals 133 
In ordering it jelf 14, 76 
In roy a 15, 111 

| net enconflant, though mu- 

table 110 
Peace, Fafticer and their Se/ſtans 62, &c. 


Penal Laws executed to get Money 


Priefts Wages 


Premunire and Provifers 32, 34 Kc. tg 
Proclamations made equal to 2 


Protoctors, variety of them makes a 
ful Government 
Purveyance regulated 


| Wolley Second bis Rei 


Failed in the conclufion 
Richard the — Reign 


the Mint: uch Mint. 
[ "Laws. 


In ordering 


WA Ry ne I 


, 0 
In granting Licences and 2 b.. ü 


99 &c. 148, &c. 7 3; . 


Mary 166, their dignity and power 
| diflinguiſted 223, 34 
41, 91 


altered 


4 


3 5, 72, 
31> 39 


R. 


1 conſented. to, forfeits 


| 56 

„Court, eflabliſhed by Cardinal 

140 

6. _— 
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